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_=^_=.  1843. 

3r<f,  6th,  Gthy 

VANDERPLANK  v.  KING.  m,  and  nth 

ICHARD  HANWELL,  by  his  wUl,  dated  in  1792,  Deviw  to  ^., 
devised   all  his   freehold  messuages,   closes,   meadows,  ^^  t«Stor  for 

life,  and  after 
ber  decease  to  all  and  erery  the  child  or  children  of  A,^  male  or  female,  begotten  or  to  be 
begotten,  and  their  assigns,  for  their  respective  lives ;  and  after  the  deceaso  and  respective 
deceases  of  snch  child  or  children  of  ^.,  to  all  and  every  the  child  or  children  of  all  and 
every  snch  child  or  children  of  A.^  male  or  female,  to  be  begotten,  and  the  heirs  of  hit, 
her,  and  their  respective  body  and  bodies,  as  tenants  in  common  ;  and  in  case  of  the  death 
of  any  of  the  said  children  of  such  child  or  children  of  A,y  and  failure  of  issue  of  his,  her, 
or  their  body  or  bodies  respectively,  then  as  well  the  original  as  the  accrued  share  of  such 
of  them  so  dying  without  issue  to  go  to  the  survivors  and  survivor,  others  or  other  of  them, 
aa  tenants  in  common,  if  more  than  one ;  and  for  default  of  such  issue,  over.  A,  had 
three  children  bom  in  the  lifetime  of  the  testator,  and  living  at  his  decease,  and  one  bom 
after  the  testator's  death.  One  of  the  three  bora  in  his  lifetime  died  during  the  life  of  A, 
without  issue : — Htldy 

That  the  children  of  A.  took  as  tenants  in  common,  and  not  as  joint  tenants. 

That,  inasmuch  as  the  children  of  the  after-bora  child  of  A,  could  not  take  as  purchasers, 
the  devise  would  be  supported  according  to  the  rule  of  cy  pres  or  approximation,  by  giving 
an  estate  tail  to  the  after-born  child  of  ^. 

That  the  rale  of  cy  pr^,  being  an  arbitrary  principle  of  constraction,  introduced  to  effect 
the  intention  of  a  testator  in  the  exigency  of  a  particular  case,  was  not  to  be  applied, 
except  when  the  necessity  of  the  case  required  it ;  and  that  therefore,  although  the  devise 
was  to  the  children  of  ^.  as  a  class,  the  children  of  A,  bora  in  the  testator's  lifetime 
would  take  estates  for  life,  and  the  estates  devised  to  the  children  of  the  after-bora  child 
wofuld  alone  be  altered. 

That  cross- remainders  were  to  be  implied  between  the  children  of  ^.,  and  therefore  that 
the  three  children  of  A,  who  survived  or  left  issue  took,  according  to  their  respective  estates, 
the  share  of  the  child  of  A,  who  died  without  issue ;  and  that  the  inequality  among  the 
devisees,  some  of  them  being  tenants  in  tail,  and  others  tenants  for  life  with  remainder  to 
their  issue  in  tail,  was  no  objection  to  the  implication  of  cross-remainders  among  them. 
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tithes,  rents,  hereditaments,  and  real  estates  situate  in  the 
town  fields,  and  parishes  of  Lonff  Buckley^  Walfordy 
Guilsboroughy  and  elsewhere,  in  Great  Britain^  not  there- 
inbefore otherwise  disposed  of,  unto  his  daughter,  Jane 
Kinffy  and  to  her  assigns,  for  and  during  her  life,  with- 
out impeachment  of  waste;  and  from  and  after  any 
determination  of  that  estate  in  her  Ufetime,  to  the  use 
of  trustees  and  their  heirs,  to  preserve  the  contingent 
uses  and  estates  thereinafter  limited ;  and  from  and  im- 
mediately aftx3r  her  decease,  to  the  use  of  all  and  every 
the  child  or  children  of  the  body  of  his  said  daughter 
Jane  Iving^  whether  male  or  female,  lawfully  begotten 
or  to  be  begotten,  and  of  liis,  her,  and  their  respective 
assigns,  for  and  during  liis,  her,  and  their  respective  life 
and  lives ;  and  from  and  after  any  determination  of  that 
estate  in  the  lifetime  of  the  said  child  or  children  of  his 
said  daughter,  to  the  use  of  the  same  trustees,  to  pre- 
serve, &c. ;  and  from  and  aft;er  the  decease  of  any  such 
child  or  children  of  the  body  of  his  said  daughter  Jane 
Kingy  and  the  respective  deceases  of  all  and  every  such 
chUd  or  children,  and  as  they  should  severally  and  re- 
spectively depart  this  life,  to  the  use  and  behoof  of  all 
and  every  the  cliild  or  children  of  the  body  and  bodies 
of  all  and  every  such  child  or  children  of  his  said 
daughter  Jane  King^  whether  male  or  female,  lawfuUy 
to  be  begotten,  and  the  heirs  of  his,  her,  and  their  re- 
spective body  and  bodies,  such  cliildren  to  take  in  equal 
shares  as  tenants  in  common,  and  not  as  joint  tenants. 
And  in  case  of  the  death  of  any  of  the  said  children  of 
such  child  or  children  of  his  said  daughter  Jane  King, 
and  failure  of  issue  of  his,  her,  or  their  body  or  bodies 
respectively,  then  the  testator  devised  and  bequeathed 
as  well  the  original  part  or  share  of  each  of  them  so 
dying,  and  of  whom  there  should  be  a  failure  of  issue  as 
aforesaid,  as  also  such  other  part  or  share  as  should  have 
vested  in  him  or  her  or  his  or  her  issue  by  way  of  sur- 
vivorship or  accruer  upon  the  death  and  failure  of  issue 
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of  any  other  or  others  of  the  said  children^  unto  the  sur- 
Yivors  and  survivor  or  others  or  other  of  them,  such 
survivors  or  other  children  to  take  as  tenants  in  com- 
mon and  not  as  joint  tenants.  And  in  case  all  such  chil- 
dren of  such  child  or  children  of  his  said  daughter  Jane 
Kinff,  but  one,  should  die  without  issue,  or  in  case  there 
should  be  only  one  such  child,  then  the  testator  devised 
and  bequeathed  the  same  unto  such  only  child,  and  the 
heirs  of  his  or  her  body :  and  for  default  of  such  issue, 
he  devised  all  the  said  freehold  messuages,  closes,  mea- 
dows, tithes,  rents,  hereditaments,  and  real  estate  unto 
his  grandson  William  Hantoell  Lucas  and  his  assigns  for 
his  life,  without  impeachment  of  waste,  with  remainder 
to  the  use  of  all  and  every  the  child  or  children  of  his 
said  grandson,  whether  male  or  female,  lawfully  to  be 
begotten,  and  the  heirs  of  his,  her,  and  their  respective 
body  and  bodies,  in  equal  shares.  And  in  case  of  the 
death  of  any  of  the  said  children,  and  failure  of  issue  of 
his,  her,  and  their  body  or  bodies  respectively,  then  the 
share  or  shares  which  should  so  fail  to  go  to  the  survi- 
vors of  such  children  as  tenants  in  common,  if  more  than 
one ;  and  for  default  of  such  issue,  the  testator  devised 
two  third  parts  of  the  said  hereditaments  and  real  estate 
unto  his  two  sisters,  Sarah  and  Elizabeth^  severally,  and 
to  their  several  heirs  and  assigns,  and  the  remaining 
third  part  unto  his  nephews  and  nieces  therein  named, 
equally,  as  tenants  in  common. 


184S. 


WiU. 


The  testator  died  in  1792. 


Pedigree, 


At  the  time  of  the  death  of  the  testator,  his  daughter 
Jane  King  was  living,  and  had  three  children :  Eliza" 
bethj  bom  in  1785;  JbAn,  bom  in  1787;  and  Jane^ 
bom  in  1790:  William  Hanwell  Lucas ^  the  son  of  a 
deceased  daughter  of  the  testator,  and  John^  the  son  of 
the  daughter  Jane  Kinffy  were  his  co-hcirB. 

b2 


CASES  IN  CHANCERY. 


1843. 


Pedigree. 


Bill. 


In  1793,  after  the  death  of  the  testator,  Matilda,  an- 
other child  of  his  daughter  Jane  King,  was  bom. 

The  testator's  daughter  Jane  King  died  in  Febru- 
ary, 1831. 

Of  the  four  children  o{  Jane  King y  Jane  died  in  1799, 
without  having  been  married:  Elizabethy  in  1821,  mar- 
ried Samuel  Vanderplanky  and  died  in  1824,  leaving  the 
Plaintiff  ^AraJe^A  Jane  Vanderplanky  bom  in  1822,  her 
only  daughter  surviving:  John  married  in  1813,  and 
had  three  daughters,  bom  in  1814,  1815,  and  1817,  re- 
spectively ;  and  Matilda  married  in  1819,  and  had  three 
children,  bom  in  1822,  1823,  and  1826,  respectively. 

William  Hanwell  Luca^  died  in  1810,  having  devised 
his  real  estate  upon  trust  for  his  wife  for  life,  with  re- 
mainder to  his  children,  remainder  to  the  right  heirs  of 
his  father.  The  widow  afterwards  married  D.  Bishopp. 
The  heir-at-law  of  his  father  was  T.  F.  LucaSy  who  be- 
came bankrupt. 

After  the  death  of  Jane  Kingy  John  King,  her  son, 
entered  into  the  receipt  of  the  rents  and  profits  of  the 
estate.  The  bill  was  filed  in  1836  by  Elizabeth  Jane 
Vanderplanky  the  infant  daughter  of  the  daughter  JF/tra- 
bethy  against  the  said  John  Kingy  who  was  the  surviving 
co-heir  of  the  testator, — the  devisees  of  the  deceased  co- 
heir, William  Hanwell  LucaSy — the  daughter  Matilda, 
and  her  three  children,  and  Samuel  Vanderplank.  The 
bill  suggested  that  John  King  had  brought  an  ejectment 
against  Samuel  Vanderplanky  who  was  the  PlaintiflTs 
natural  guardian,  and  was  in  the  occupation  of  part  of 
the  premises ;  that  Samuel  Vanderplank  would  have  no 
defence  to  the  action,  inasmuch  as  he  had  for  several 
years  paid  rent  to  John  King  in  respect  of  the  premises ; 
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and  that  as  to  the  Plaintiff's  share  of  the  estate,  John 
King  must  be  deemed  and  treated  as  having  entered 
thereon  in  the  character  of  guardian  and  trustee  for  the 
Plaintiff  (a).  The  bill  prayed  that  John  King  might  be 
ordered  to  account  to  the  Plaintiff  for  one-third  of  the 
rents  and  profits  of  the  estates  received  by  him  since  the 
death  of  Jane  Kingy  his  mother,  including  the  produce 
of  timber  felled,  and  that  one-third  of  the  future  rents 
and  profits  might  be  secured  for  the  Pkdntiff's  use; 
that  if  there  was  any  question  of  the  validity  of  the  de- 
vise to  the  Pkdntiff,  an  issue  at  law  might  be  directed ; 
that  in  the  mean  time  the  title-deeds  might  be  deposited 
in  Court,  a  receiver  appointed,  and  the  Defendant  John 
King  restrained  by  injunction  from  proceeding  in  the 
ejectment  or  committing  waste. 


1843. 


BiU. 


Inquiries  of  the  state  of  the  families  were  directed  by 
the  decree,  and  the  cause  came  on  for  further  directions 
on  the  report ;  but  it  appearing  that  the  three  daughters 
otJohn  King  were  not  before  the  Court,  the  case  stood 
over  for  the  purpose  of  making  them  parties  to  the  suit ; 
which  being  accordingly  done, — 


April  28M. 


Mr.    Tinney  and   Mr.   Matins  were  heard  for  the 
Plaintiff. 


May  Zrd* 


The  limitation  to  the  children  begotten  and  to  be 
batten,  includes  not  only  those  living  at  the  testator's 
death,  but  those  bom  afterwards,  one  of  the  children 
{Matilda)  being  in  the  latter  predicament.  As  the  limi- 
tation to  the  children  of  unborn  persons,  as  purchasers, 
would  be  obnoxious  to  the  rule  against  perpetuities,  the 
limitation  in  this  case  cannot  take  effect  in  the  form 
which  the  testator  has  expressed :  if  the  purpose  were 
not  aided  by  another  principle  of  law,  the  devise  would 


Argument, 


(a)  Vide  1  Hare,  602,  n.  (a). 
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jirguMtnit 


therefore  in  this  respect  be  void :  Routledye  v.  Dorril  (a), 
M099  V-  Mogcf  (J).  The  general  intention  of  the  tes- 
tator^ manifest  upon  tlie  will>  however,  is,  that  all  the 
children  of  his  daughter  Jane  King  shall  take  under  the 
devise.  In  the  construction  of  the  will,  the  Court  will 
give  effect  to  the  intention,  and  regard  the  mode  by 
which  the  testator  has  sought  to  accomplish  it  as  the 
result  of  a  mistake  or  inadvertence  to  the  rule  of  law 
which  the  devise  would  infringe ;  and  accordingly  the 
object  will  be  eflfectuated,  not  precisely  in  the  manner 
contemplated,  but  cy  pros:  Humherston  v.  Humber" 
Stan  (c),  Hopkins  v.  Hopkins  (d).  Chapman  d.  Oliver  v. 
Browne  (e),  Robinson  v.  Hardcajsth  {g)^  Pitt  v.  Jack- 
son {h)y  NichoU  V.  Nicholl{i).  In  the  application  of  the 
cy  prfis  doctrine  to  this  case,  estates  tail  will  be  given 
to  all  the  children.  The  devise  being  to  a  class,  the 
same  rule  must  be  a])plied  to  all  the  members  of  that 
class:  Leake  v.  Robinson {k).  The  result  is,  that  the 
four  children  of  the  testator's  daughter  became  originally 
tenants  in  common  in  tail,  in  remainder  expectant  on 
the  decease  of  Jane  King^  their  mother,  the  tenant  for 
life.  On  the  death  oi  Jane^  the  daughter  of  Jane  King, 
without  issue,  in  1799,  the  three  surviving  children  be- 
came tenants  in  common  in  tail.  There  is  no  longer 
any  presumption  or  inclination  of  the  Court  against  im- 
plying cross-remainders  between  more  than  two  per- 
sons :  Watson  v.  Foxon  (/),  Doe  d.  Gorges  v.  Webb  (m), 
Green  v.  Stephens  (n),   Cursham  v.  Newland{o).     And 


(a)  2  Ves.  jun.  357. 

\h)  1  Mer.  654. 

(c)  1  P.  Wma.  332;  2  Vern. 
737  ;  Prec.  Chan.  455  ;  Gilb.  Eq. 
Ca.'  128;  1  Eq.  Ca.  Ab.  207, 
pi.  8. 

{d)  Ca.  temp.  Talbot,  44;  1 
Atk.  581 ;  West.  Ca.  temp.  Hard. 
606;  Co.  Lit  272.  a.  (Butler) 
note  vii.  2. 

{e)  3  Burr.  634. 


(</)  2  T.  R.  241. 

(A)  2  Bro.  C.  C.  51.  Sec 
Smith  V.  Lord  Cameiford,  2  Vcs. 
jun.  698. 

(i)  2W.  Bl.  1159. 

(k)  2  Mer.  363. 

(/)  2  East,  36. 

(m)  1  Taunt  234. 

(m)  17  Ves.64. 

(o)  2  Bcav.  145. 
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therefore  on  the  death  of  Jane  Kingy  in  1831^  the  Plain- 
tiff and  the  two  surviving  children  of  Jane  King  became 
tenants  in  common  in  tidl  in  possession^  the  cross-remidn- 
ders  between  the  several  families  being  implied:  I 
Powell  on  Devises,  by  Jarman,  p.  409,  et  seq. 

Mr.  Bussell  and  Mr.  Stinton,  for  the  Defendant  Ma- 
tUda  and  her  children. 

Maiilday  as  the  after-born  daughter  of  Jane  Kingy  ac- 
cording to  the  words  of  the  will,  literally  taken,  is  tenant 
for  life  of  one  share  of  the  estate,  and  the  devise  to  her 
would  so  far  be  valid ;  but  as  the  consequence  of  re- 
stricting her  interest  to  a  life  estate  would  be  to  render 
the  devise  to  her  children  void  for  remoteness,  the 
Court,  on  the  cy  prfis  doctrine,  will  enlarge  her  interest 
to  an  estate  tail,  whereby  the  children  will  not  be  ex- 
cluded. These  Defendants  therefore  adopt  the  argument 
of  the  Plaintiff,  to  the  extent  of  insisting  upon  the  cy 
pr^  construction  of  the  wilL 

Mr.  Tillotsany  for  the  three  daughters  of  John  King, 
claimed,  imder  the  strict  words  of  the  limitation,  the 
first  estate  tail  in  remainder  as  tenants  in  conmion,  with 
cross-remainders  between  them,  in  one-third  of  the 
estate,  in  the  events  which  had  happened,  and  on  the 
principle  of  implying  cross-remainders  between  the 
grandchildren  of  the  testator  and  their  respective  fa- 
milies. 


1843. 


Argument. 


Mr.  Kenyan  Parkery  for  the  Defendant  Samuel  Van- 
derplank. 

Mr.  Cooper  and  Mr.  Metcalfcy  for  John  King. 

The  Defendant,  as  a  co-heir*at-law  of  the  testator. 
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Argument, 


insists  that  the  limitations^  beyond  the  life  estates^  are 
void  for  remoteness^ — that  there  are  no  cross-remwnders 
to  be  implied  between  those  life  estates^  and  that  conse- 
quently the  Plaintiff  has  no  interest  in  the  estate^ — ^the 
Defendant  Matilda  has  no  interest  after  the  expiration 
of  her  own  life  estate,  and  the  other  Defendants  have 
no  interest  whatever.  The  gift  is  to  a  class,  and  the 
Court  cannot,  under  the  same  expression  in  the  will, 
give  one  kind  of  estate  to  one  child,  and  a  different  kind 
of  estate  to  the  others :  Leake  v.  Robinson.  The  whole 
must  be  good  or  none.  The  argument  in  fact  has  been, 
not  that  the  three  children  bom  during  the  testator^s 
life  take  life  estates,  with  remainder  to  their  issue  in 
tail,  and  that  the  after-bom  child  alone  takes  an  estate 
tail ;  but  it  has  been  argued  that  all  the  four  children 
take  estates  tail :  an  alteration  of  the  general  effect  of 
the  devise,  which  cannot  be  effected  on  the  notion  of 
sustaining  the  general  intention.  The  cases  in  which 
the  cy  pr^  doctrine  has  been  applied  are  chiefly  cases 
of  executory  trusts,  or  cases  of  the  execution  of  powers, 
in  which  the  Court  has  looked  upon  the  will  as  rather 
a  manifestation  of  what  the  testator  desired  should  be 
done,  than  as  an  instrument  itself  effecting  the  object. 
There  is  here  nothing  executory :  it  is  a  devise  to  uses, 
and  is  therefore  a  purely  legal  question.  The  tendency 
of  the  cases  has  been  to  confine  the  cy  pr&  doctrine 
within  the  strictest  limits :  it  is  not  applicable  to  a  deed : 
Adams  v.  Adams  (a),  Brudenell  v.  JEhoes  (b) :  nor  where 
the  limitation  to  the  children  of  the  unborn  persons 
would  give  them  an  estate  in  fee-simple:  Bristow  v. 
Warde{c)y  Jesson  v.  Wright  {d\  1  Jarman  on  Wills, 
p.  263;  Feame,  Contingent  Bem^ders,  p.  208,  n., 
ed.  9 ;  2  Sugden  on  Powers,  60,  et  seq. 


(a)  Cowp.  651. 
(6)  1  East,  442 ;  S.  C.  7  Ves. 
382. 


(c)  2  Ves.  jun.  336. 
{d)  2  Bligh,  1. 
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There  are  two  objections  to  the  construction  of  the 
Plaintiff  with  respect  to  the  cross-remainders.  First, 
that  cross-remainders  are  actually  limited^  in  some 
eyents,  in  the  families  of  the  children^  as  among  them- 
selves, and  that  limitation  repels  the  attempted  implica- 
tion of  cross-remainders  upon  other  events:  Clachis 
e(ue{a).  Secondly,  supposing  some  of  the  children  of 
Jane  King  to  take  estates  for  life,  and  others  estates  tail, 
there  is  no  reciprocity  between  the  two  estates :  the  in- 
terests are  unequal.  The  party  having  an  estate  tail 
has  not  an  equal  chance  with  another  having  only  an 
estate  for  life ;  he  may  lose  an  estate  tail,  but  he  cannot 
m  any  event  acquire  one  from  the  other  remainder- 
man (6). 


1843. 


Argument. 


Mr.  Tempk  and  Mr.  Messitery  for  the  Defendant  Mrs. 
Bishappy  one  of  the  devisees  of  William  Hanwell  Lucas, 
in  support  of  the  aigument  against  the  application  of 
the  cy  pr^  doctrine  and  the  implication  of  cross-remain- 
ders, cited  Seaward  v.  fFilloch{c)y  Mortimer  v.  West(d), 
Doe  d.  GalKm  v.  GdlUni  (e),  Parr  v.  Swindeb  {ff)y  Pery 
V.  White  (A),  Prior  on  Limitations  to  Issue,  &c.,  pp.  60, 
167;  Hayes'  Introd.  to  Conveyancing,  p.  425  (t); 
Walters'  Essay  on  Cross-remainders,  pp.  70 — 73. 

Mr.  Smythe,  for  the  assignee  in  bankruptcy  of  T.  F. 
Lucasy  one  of  the  devisees  of  WHUam  HanweU  Lucas, 
the  co-heir  of  the  testator. 


(a)  Dyer,  330,  b. 

(b)  See  2  Jarman  on  Wills, 
p.  480. 

(c)  5  East,  198. 

(d)  2  Sim.  274. 

(e)  5  B.  &  Adol.  621 ;  S.  C. 
3  AcL  &  £11.  340. 

(j)  4  Run.  283. 


(h)  Cowp.  777. 

(i)  See  Lewis  on  Perpetuities, 
p.  426,  n.  (n),  where  he  distin- 
guishes the  use  of  the  terms  "  ge- 
neral and  particular  intention," 
in  reference  to  the  cy  pr^s  doc* 
trine,  from  its  use  in  a  different 
class  of  cases* 
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Argument. 


The  testator  has  plainly  Intended  to  give  precisely 
similar  interests  to  all  the  children  oi  Jane  Kingy  as  one 
class,  and  precisely  similar  interests  to  all  her  grand- 
children, as  another  class.  It  was  not  his  intention  that 
any  of  the  grandchildren  should  take  an  interest  in  pos- 
session in  any  part  of  the  estates  during  their  parent's 
lifetime.  The  estates  to  the  children  of  Jane  King  arc 
joint  estates,  and  John^  Elizabeth^  and  Matilda  taking 
jointly  for  life,  no  interest  in  the  estate  goes  over  so  long 
as  any  of  the  tenants  for  life  is  alive.  The  Plaintiflf 
therefore  has  not  acquired  any  interest  in  the  estates, 
inasmuch  as  two  of  the  tenants  for  life  are  still  living : 
Pearce  v.  Edmecules  (a).  In  further  support  of  the  ar- 
gument against  the  application  of  the  cy  pres  doctrine, 
he  cited  Griffith  v.  Harriso?i  (b) ;  and  against  the  im- 
plication of  cross-remainders.  Doe  d.  Blandford  v.  App- 
lin  (c). 


Judgment, 


Vice-Chancelix)r  : — 

The  parties  having  desired  that  I  should  give  my 
opinion  on  this  case,  without  requiring  the  decision  of  a 
court  of  law,  I  shall  accede  to  that  request;  although  it 
would  have  been  far  more  satisfactory  to  have  had  the 
judgment  of  a  court  of  law. 


I  have  considered  the  question  during  the  argument, 
with  reference  to  the  cy  pr^s  doctrine,  and  upon  that 
part  of  the  case  I  do  not  think  that  I  am  at  liberty  to 
exercise  any  discretion.  That  doctrine  is  now  sufficiently 
simple,  and  is  well  established,  though  sometimes  of  dif- 
ficult application.  If  an  estate  is  given  to  a  person  for 
life,  or  indefinitely,  and  after  failure  of  issue  of  such 
person,  it  is  given  over,  the  Court  implies  an  estate  tail 


(a)  3  Y.  &  Coll.  246.       (i)  3  Bro.  C.  C.  410.        (c)  4  T.  R.  82. 
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in  the  first  taker^  sacrificing  only^  in  that  simple  case^  the 
life  estate,  in  order  that  all  the  issue  may  be  embraced 
in  the  limitation.     The  next  case  which  may  be  noticed 
is  where  a  testator,  after  giving  a  particular  estate  to  the 
first  taker,  has  gone  on  to  direct  that  it  shall  go  to  unborn 
persons  in  a  way  which  would  create  a  perpetuity,  with 
a  limitation  over  on  failure  of  issue  of  the  first  taker. 
The  Court,  in  such  a  case,  is  embarrassed  with  the  fact, 
that,  besides  the  gift  over,  which,  in  the  simple  case  first 
stated,  would  create  an  estate  tail,  there  is  a  direction 
that  the  estate  shall  devolve  in  a  manner  not  allowed  by 
law,  but  which  in  common  cases,  previously  to  Htt  v. 
Jackson  (a),  would,  so  far  as  respected  the  order  of  suc- 
cession, only  be  consistent  with  and  included  in  an  in- 
tention to  give  an  estate  taiL     The  Courts  were  thus 
placed  in  this  position:  the  intention  to  give  the  estate 
to  particular  persons,  in  particular  order  of  succession, 
was  manifest;  but  the  specified  mode  in  which  those 
persons  were  to  take  being  excluded  by  the  rule  of  law 
ag^nst  perpetuities,  the  question  was,  whether  the  pri- 
mary intention  to  benefit  particular  persons,  in  a  parti- 
cular order  of  succession,  should  be  accomplished,  and 
the  particular  mode  of  ^ving  efiect  to  it  be  rejected,  or 
the  whole  will  be  inoperative.     This  was  the  difficulty 
with  which  the  Court  had  to  stru^le.     Whether  the 
two  expressed  intentions,  both  of  which  could  not  be 
effectuated,  were  well  or  ill  described  by  the  terms 
"general"  and  "particular"  intention,  or  whether  the 
criticism  upon  those  expressions  is  just,  appears  to  me 
immaterial.    It  is  a  mode  of  characterizing  the  different, 
and,  to  a  certain  extent,  conflicting  intentions  of  the 
testator,  which  satisfied  Lord  JEkUm  and  other  Judges 
of  great  eminence.     The  meaning  of  the  terms  is  now 
sufficiently  understood.     In  order  to  preserve  and  efiect 
something  which  the  Court  collects  from  the  will,  to 


1843. 


Judgmemi, 


(fl)  2  Bro.  C.  C.  51. 
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Judgment* 


have  been  the  paramount  object  of  the  testator,  it  rejects 
something  else,  which  is  regarded  as  merely  a  subordi- 
nate purpose,  namely,  the  mode  of  carrying  out  that 
paramount  intention. 

In  the  application  of  this  doctrine  prior  to  the  case  of 
Put  y.  JacksoHy  the  Court  so  dealt  with  the  language  of 
testators,  as  to  give  the  same  corpus  to  the  same  indi- 
viduals, and  in  the  same  order  of  succession  as  directed 
by  the  will.  Pitt  v.  Jackson  went  much  farther  than 
that.  In  the  first  place,  by  giving  an  estate  tail  to  the 
parent,  the  estate  of  the  children  was  altogether  cut 
out ;  and  not  only  was  their  estate  rejected,  but  a  larger 
corpus  than  the  testator  intended  was  given  to  the  first 
takers.  The  whole  estate,  by  the  construction  put  upon 
the  will,  was  limited  so  as  to  go  to  the  parties  in  suc- 
cession, instead  of  vesting  in  them  contemporaneously, 
which  was  the  will  of  the  testator.  Probably,  a  judge 
of  less  weight  than  Lord  Kenyon  would  scarcely  have 
established  the  application  of  the  cy  pr^  doctrine  to 
such  a  case. 

Taking  the  doctrine  to  be  established,  I  confess  I 
could  never  see  how  it  was  a  less  violent  act  to  apply  it 
to  what  is  sometimes  called  an  executory  trust,  than  to 
the  case  of  a  purely  legal  devise.  The  two  cases  appear 
to  me  not  distinguishable ;  and  it  is  admitted  that  the 
decisions  in  equity  establish  that  in  the  case  of  a  direction 
to  convey  in  a  particular  mode,  the  Court  will  apply  the 
doctrine  of  cy  pr^.  But  Hopkins  v.  Hopkins  (a),  and 
Nicholl  V.  Nicholl  (A),  were  cases  of  legal  devises,  and 
there  is  therefore  direct  authority  for  the  application  of 
the  doctrine  to  the  case  of  a  legal  devise.     The  cases 


(o)  Ca.  temp.  Talbot,  44.    1  Atk.  581.   West.  Ca.  temp.  Hard.  606. 

(6)  2  W.  BL  1159. 
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of  powers  are  stronger  rather  than  weaker  examples  of 
the  same  constmction :  there  the  intention  is  expressed 
to  do  that  which  ihe  party  cannot  lawfully  do^  and  the 
Court  cuts  out  the  particular  direction  which  is  illegal^ 
but  gives  the  estates  to  the  parties^  so  as  to  carry  into 
effect  the  general  intention.  In  point  of  fact»  when  the 
estate  is  once  created  by  the  power^  so  as  to  take  effect 
under  the  original  devise,  the  case  is  the  same  as  if  it 
had  been  a  legal  devise.  To  all  these  cases  the  doctrine 
of  cy  prds  has  been  applied;  and  so  far  as  this  case  calls 
for  it,  I  am  bound  to  apply  the  rule  laid  down  in  Pitt  v. 
Jackson, 


1843. 


Judgment. 


The  next  question  is,  in  what  way  the  rule  is  to  be 
applied  with  reference  to  the  case  of  Matilda.  Now 
the  devise  is  to  a  class — to  the  children  of  unborn  chil- 
dren of  Jam  the  daughter;  and  it  is  clear  that  for  the 
purpose  of  determining  whether  the  whole  of  that  class 
can  take,  I  must  look  at  the  events  as  they  existed  at 
the  death  of  the  testator.  I  cannot  wait  for  subsequent 
events,  so  as  to  see  whether  a  difficulty  will  be  created 
by  the  birth  of  other  children  of  Jane.  If  Jane^  the  first 
tenant  for  life,  had  died  in  the  lifetime  of  the  testator, 
there  might  have  been  no  difficulty.  Jane  having  sur- 
vived her  father,  the  difficulty  has  arisen ;  and  as  the 
estates  were  limited  to  the  unborn  children  otJane,  and 
the  unborn  children  of  such  unborn  children,  the  limita- 
tions in  the  will  could  not  take  effect  as  to  some  of  the 
dass;  and  as  I  imderstand  the  rule  laid  down  by  Sir 
W.  Grant  in  I^ake  v.  Robinson  (a),  if  some  of  the  class 
cannot  take,  the  others  cannot,  for  there  has  been  no 
gifl  to  any  of  them  apart  from  the  gifl  to  the  others  of 
the  class.  It  would  be  impossible  to  say  what  any  one 
separately,  and  not  as  a  member  of  the  entire  class. 


(a)  2  Mer.  363.    Jee  v.  Audley,  1  Cos,  324. 
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should  take  ;  the  whole  class  therefore  must  be  excluded^ 
unless  the  cy  pres  doctrine  is  to  be  applied ;  and  that 
being  so^  it  seems  to  me  it  must  be  applied  to  the  share 
of  Matilda. 

The  question  then  arises,  whether,  being  obliged  to 
alter  the  limitations  in  the  case  of  Matilda,  I  am  there- 
fore bound  to  alter  them  in  the  cases  of  the  other  children 
of  Jane:  upon  that  point  I  feel  great  difficulty.  The 
devise  is  to  all  the  children  of  Jane,  bom  and  to  be  bom, 
equally,  and  to  their  children.  To  ascertain  the  class, 
^t  is  necessary  to  apply  the  reasoning  to  which  I  have 
adverted.  Having  ascertained  the  class,  and  decided 
that  they  shall  take  by  the  cy  pres  doctrine  rather  than 
the  will  be  inoperative,  I  find  some  of  them  whose  estates 
I  must  break  in  upon,  to  preserv-e  the  general  intention, 
and  others  with  respect  to  whom  there  is  no  necessity 
for  doing  so.  I  am  to  apply  an  arbitrary  doctrine,  in- 
troduced merely  to  preserve  the  estates  as  nearly  as  may 
be,  to  those  to  whom  the  testator  intended  they  should 
go ;  but  I  cannot  see  the  logical  necessity  of  going  on 
to  apply  it  beyond  the  inmiediate  exigency  of  the  case ; 
of  extending  its  application  to  each  separate  set — to 
limitations  which  do  not  require  it — ^merely  for  the  sake 
of  adhering  to  one  uniform  rule  throughout  the  limita- 
tions to  the  different  branches  of  the  family.  I  am 
bound  to  disregard  events  for  the  purpose  of  ascertain- 
ing the  class ;  but  why  am  I  bound  to  disregard  them, 
in  determining  what  estates  the  parties  take?  Why 
may  I  not  be  governed,  in  that  particular,  by  the  exi- 
gencies of  each  branch  of  tiie  limitation  at  the  death  of 
the  testator?  If,  on  the  other  hand,  I  should  be  of 
opinion  that  cross-remainders  ought  to  be  implied,  sup- 
posing all  the  children  of  Jane  to  take  estates  tail,  but 
that  they  are  not  to  be  implied  if  some  of  those  children 
take  estates  for  life  and  others  take  estates  tail,  and  if 
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the  dear  intention  was  to  ^ve  cross-remdnders,  as  be- 
tween the  different  children  of  JanCf  it  is  a  strong  argu- 
ment for  saying  that  the  doctrine  of  cy  pr^  requires 
that  you  should  deal  with  every  branch  of  the  family  of 
Jane  in  the  same  manner.  If,  however,  it  is  not  neces- 
sary to  alter  any  given  line  of  limitations  in  order  to 
support  it,  I  am  not  at  present  satisfied  of  the  existence 
of  any  rule  of  law  which  obliges  me  to  do  so,  only  because 
another  distinct  line  of  limitations  cannot  be  supported 
widiout  the  application  of  the  cy  prds  doctrine. 
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1848. 


Judgment. 


Vice-Chancellor  : — 

In  the  argument  of  this  case,  it  was  agreed  by  all 
parties,  that  the  devises  posterior  to  the  estate  for  life 
given  to  Matilda  the  after-bom  child  of  Jane  the 
daughter,  could  not  take  effect  as  estates  by  purchase, 
and  the  devise  being  to  the  children  of  Jane  as  a  class, 
it  was  properly  admitted  that  the  same  vice  which  af- 
fected those  estates  must  affect  the  estates  posterior  to 
the  life  estates  of  all  the  children. 


May  Uth, 


The  questions  argued  before  me  were, — first,  whether 
the  children  of  Jane  were  joint  tenants  or  tenants  in 
common  under  the  will ;  secondly,  supposing  them  to 
be  tenants  in  common,  whether  I  could  apply  to  this 
case  the  cy  pr&  doctrine,  regard  being  had  to  the  cir- 
cumstances that  the  grandchildren  of  Jane  were  to  take 
as  tenants  in  common;  thirdly,  assuming  that  the  cy 
pr^  doctrine  might  and  ought  to  be  applied,  and 
admitting  that  it  must  be  so  applied  to  the  share  of 
Matilda,  as  to  give  her  an  estate  tail, — ^whether  estates 
tjul  must  also  be  given  to  the  children  of  Jane  who  were 
living  at  the  death  of  the  testator,  or  whether,  as  to 
such  children  of  Jane  as  were  living  at  the  death  of  the 
testator,  the  estates  given  by  the  will  might  not  take 
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efiect  in  the  way  the  will  pointed  out;  and,  lastly, 
whether  crofls-remaindeTa  should  be  imf^ed,  as  to  the 
share  of  Jon^  the  grand-daoghter,  or  whether  the  estate 
went  oyer  upon  her  death  without  issue,  to  the  ultimate 
devisees  named  in  the  wiH,  or  to  the  <x>4ieirs  at  hw. 

Upon  the  first  two  questions,  I  retain  the  oj»nion 
expressed  in  the  course  and  at  the  dose  of  the  argument. 
I  think  it  impossible  to  read  the  will  as  giving  estates  in 
joint  tenancy  to  the  children  oiJane  the  daughter  of  the 
testator,  and  I  think  the  case  of  Pearce  t.  Edmeades  {a) 
is  clearly  distinguishable  from  the  present  case.  And 
for  the  reasons  I  gave  at  the  close  of  the  argument,  I 
think  the  cy  pres  doctrine  must  be  applied  so  as  to  sus- 
tain the  will,  in  its  application  to  the  after-bom  child 
MatUda,  and  so  as  to  sustain,  as  far  as  it  can  be  sustained, 
the  intention  that  the  descendants  of  the  afler-bom  child 
Matilda  should  take  an  interest  in  the  estate.  The  case 
of  put  y.  Jackson  (&)  must  be  treated  in  this  Court  as 
settled  law,  until  it  is  shaken  by  the  highest  authority 
in  the  law. 

With  respect  to  the  third  question, — the  testator  has 
given  his  property  to  be  equally  divided  between  the 
members  of  a  class  in  certain  estates  and  interests; 
according  to  which  equality  between  the  different 
branches  of  the  class  was  certainly  contemplated.  The 
Court,  in  order  to  preserve  the  limitations  in  the  branch 
of  Matilda  J  is  constrdned  to  alter  the  estate  given  to  her 
by  giving  to  her  an  estate  tail ;  thereby,  in  effect,  depriv- 
ing her  descendants  of  all  direct  interest,  and  (unless  the 
estates  of  the  other  branches  are  to  be  altered  as  well  as 
that  of  Maiilda)  introducing  an  inequality  between  the 
interest  given  to  the  branch  of  Matilda^  and  the  other 
branches  of  the  famUy  of  Jane  the  daughter.     And  if 


(a)  3  Y.  &  CoU.  246. 


(6)  2  Bro.  C.  C.  51. 
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in  consequence  of  so  altering  the  estate  in  the  branch  of 
MatUda^  it  were  necessary  to  alter  the  estates  in  the 
other  branches^  in  order  to  preserve  any  limitations  in 
the  will^  I  have  no  hesitation  in  saying  the  Court  might 
alter  the  estates  in  those  other  branches  also:   but  if 
the  inequality  introduced  between  the  branches,  by  the 
alteration  of  the  estate  given  to  Matilda, — not  altering 
any  other  estate, — does  not  interfere  with  any  of  the 
ulterior  limitations,  the  question  is,  whether  the  Court 
is  bound  to  alter  more  of  the  will  upon  the  cy  pr^  prin- 
ciple than  the  exigencies  of  the  case  call  for.     Now, 
assuming  that  no  ulterior  reminders  would  be  affected 
by  the  inequality  referred  to,  I  think  I  am  not  bound 
to  apply  the  cy  pr^  doctrine  to  any  devise  in  the  will 
but  those  which  demand  its  application,  in  order  that 
the  devise  may  be  sustained.  Then,  does  the  necessity  for 
applying  the  cy  pr^  doctrine  exist  in  any  of  the  branches 
except  that  of  Matilda?   I  think  not.     I  admit  that, 
where  at  the  death  of  a  testator  his  will  may  or  may  not 
create  a  perpetuity  according  to  events,  the  Court  can- 
not await  those  events,  but  must  put  a  construction 
upon  the  will  of  the  testator  at  his  death,  with  reference 
to  every  event  which  the  will  may  contemplate ;  and 
full  effect  has  been  ^ven  to  that  rule  in  the  admission 
properly  made  in  argument,  that  the  estates  by  pur- 
chase given  by  this  will  to  the  children  of  the  aflerborn 
diildren  of  Janey  the  daughter,  affect  the  validity  of  the 
devises  by  purchase  to  the  grandchildren  of  Jane,  the 
daughter,  although  bom  of  parents  who  were  living  at 
the  death  of  the  testator.     To  determine  the  validity  of 
a  ^ven  set  of  limitations,  the  will  must  be  applied  to 
the  facts  of  that  particular  case,  as  they  stood  at  the 
death  of  the  testator,  and  not  as  they  stood  at  the  date 
of  the  wilL    And  where  there  are  several  sets  of  limita- 
tions, I  think  I  am  bound  to  take  the  case  as  it  stood 
at  the  death  of  the  testator,  and  to  apply  the  cy  pr^ 
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doctrine  to  thcie  eatcs  obIt  vbkfa  st  tkos 
tlttt  it  Aooidht  ftppGcdy  sad  »  fio'  anirM 
■MT  require  ita  appGcadon.  Soppaee  the  testator  had 
giren  diSmnt  imcfiTided  portiooii  of  his  esate  to  cadi 
of  the  duldren  ofJoMe^  the  dao^btery  dktribotiTelT,  re- 
peating the  nkenor  limitaticng  in  the  wiD,  in  dheir  appli- 
cation to  cadi  nnfirided  iltare,  and  to  tiie  respectiTe 
lamilieff,  I  cannot  ooocexre  that  a  doctrine,  fognded  npon 
the  principk  of  approxxmatioii,  oogfat  then  imneceaBarilj 
to  be  applied  to  distinct  ehaiei  of  the  estate,  ao  as  to 
destroT  the  intenuon  in  anv  particnlar  cage;,  oolr  becaoae 
with  resspect  to  another  share  the  particnlar  intentkm  is 
neoeflBarihr  sacrificed  to  preserre  the  general  or  para- 
mount intention.  And  if  that  would  be  right  in  the  case 
of  a  win  worded  as  I  have  supposed,  I  think  I  mast  con- 
strue a  wiD,  expressed  as  this  testator  has  expressed 
himself^  in  the  same  war,  t.  e.  ^stributiTelj,  with  re- 
spect to  each  share  into  which  the  propertr  becomes 
diTisible.  The  cases  of  Humbtrsiam  t.  HumSersiam  (a)  and 
Banket  y.  Le  Despemeer  (b)  iq^pear  to  warrant  this  con- 

Then,  wiD  any  ulterior  consequences  foDow  from  this 
mode  of  dealing  with  the  will,  which  might  be  avoided 
b J  qjplying  the  cj  pres  doctrine  to  all  branches  of  the 
family  alike?  With  respect  to  the  implication  of  cross- 
remainders, — ^the  reasoning  which  has  been  considered 
sufficient  to  warrant  and  establish  the  doctrine  as  be- 
tween a  class  of  devisees  in  tail  has  been  of  this  nature: 
first,  that  the  testator  could  not  have  intended  that  one 
of  the  devisees  should  take  the  whcde  estate,  if  no  other 
were  bom  to  share  it  with  him, — and,  at  the  same  time. 


(a)  1  P.  Wmt.  332.  upon  the  wOl.    That  of  the  Uie 

(h)  11  Sim.  508.  Mr.  Charles  Batler  accorded  with 

(e)  The    opinioni    of  several  the  dedaon  upon  this  point 
eooniel  of  eminence  were  taken 
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hftTe  intended^  that,  if  others  were  bom  and  died  im- 
mediately,  such  a  circumBtance  should  deprive  the  sur- 
vivor of  the  shares  of  the  deceased  children  in  the 
estate.  Secondly,  that  the  testator  has  clearly  intended, 
by  the  very  expressions  he  has  used,  that  the  estate 
should  go  to  the  heir-at-law  or  remainderman  as  one 
entire  estate,  at  one  time,  and  not  by  fractions;  and 
that  the  event  upon  which  the  estate  was  to  go  was  the 
£ulure  of  issue  of  all  the  devisees, — an  intention,  which, 
upon  the  ordinary  doctrine  of  implication,  supposed  an 
estate  in  the  whole  of  the  property  to  exist  in  all  those 
devisees.  Upon  this  reasoning,  if  the  testator  had 
himself  given  estates  tail  to  the  children  of  Jancy  his 
daughter,  the  gift  over  of  all  and  singular  the  premises, 
upon  the  f^ure  of, — "  in  default  of  such  issue,"  (which, 
without  relying  upon  the  words  of  survivorship  imme- 
diately preceding,  must,  I  think,  be  construed  all  the 
issue  of  Jane,  the  daughter),  would  have  obliged  me  to 
imply  cross-remainders  between  the  estates  of  the  de- 
visees. The  same  reasoning  would,  I  think,  have  obliged 
me  to  make  the  same  implication,  if  the  estates  for  life 
to  all  the  children  of  Jane^  the  daughter,  could  have  been 
supported,  and  no  cross-remainders  between  the  grand- 
children in  each  family  had  been  expressly  given  by  the 
wiU :  Roe  d.  Wren  v.  Clayton  (a).  And  if  such  an  im- 
plication would  be  admissible  in  the  two  cases  I  have 
suggested,  it  must  be  admissible  in  this  case,  unless  I 
am  to  exclude  it  upon  the  ground,  that,  where  cross- 
remainders  are  expressed  in  one  part  of  a  line  of  limita- 
tions, they  cannot  be  implied  in  another,  or  because  ol 
the  difference  between  the  limitations  which  I  now  sup- 
pose to  exist  between  different  branches  of  the  class  of 
devisees. 


1843. 


Judffment. 


On  the  first  of  these  points,  that  express  cross-remain- 


(a)  6  East,  628. 
c  2 
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PLANK 
V, 

King. 


ders  exclude  cross-remidnders  by  implication,  Clache^t 
case  {a)  was  referred  to.     On  the  second  ground,  the  ar- 
gument was,  that  there  would  be  a  want  of  equality 
or  reciprocity  between  the  children,  if  cross-remainders 
implied  where  the  estates  were  not  equal.    Now  it  seems 
to  me  that  there  is  a  substantial  difference  between 
the   reasoning   applicable    to    a  devise  to  individuals 
as   tenants  in  common,  and  a  devise   to  a   class  as 
tenants  in  common.     In  the  case  of  a  devise  to  indivi- 
duals as  tenants  in  common,  if  any  of  them  die  in  the 
lifetime  of  the  testator,  the  survivors  do  not  take  the 
whole,  but  there  is  a  lapse.     This  is  the  first  ground  on 
which  cross-remainders  are  usually  implied,  and,  in  my 
judgment,  it  is  by  far  the  strongest  and  most  satisfactory 
ground,  that  the  testator  could  not  have  intended,  that, 
if  there  was  one  devisee  only  living  at  his  death,  that 
one  should  take  the  whole  estate,  but  if  there  were  two, 
and  one  died  the  next  moment,  that  then  the  survivor 
should  not  take  the  whole;  and  this  reasoning  does  apply 
to  the  case  of  a  class,  but  not  to  the  case  I  have  sup- 
posed.    Cloche? 8  ccLSCy  if  so  considered,  would  be  very 
much  weakened  as  an  authority  to  govern  the  case  of  a 
class.     I  have  read  attentively  the  cases  as  collected  in 
Powell  on  Devises  (A),  with  Mr.  Jarman's  observations 
upon  them,  and  the  conclusion  which  I  have  formed  is, 
that  any  Court  would,  in  the  present  day,  with  the 
disposition  of  construction  which  now  prevails,  carry 
out  established  principles,  wherever  it  was  certain  that, 
by  80  doing,  the  intention  of  the  testator  was  effectu- 
ated; and  that  any  Court  would  now  hold,  that  an 
express  ^ft  of  cross-remainders  in  one  event  did  not 
preclude  the  Court  from  giving  cross-remainders  by 
implication  in  another,  either  case  being  clearly  within 


(a)  Dyer,  330  b. 
(6)  Vol.  1.  p.  406  et  seq.      See  2  Jarman  on  Wills,  461  et  seq. 
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the  scope  of  the  reasoning  upon  which  Courts  have 
proceeded  in  implying  cross-remainders. 

The  argument  of  the  want  of  reciprocity,  I  confess,  I 
cannot  understand:  the  only  person  danmified  by  the 
implication  of  cross-remfdnders  is  the  ultimate  remain- 
dennan,  whose  estate  is  postponed.     As  to  the  different 
branches,  the  state  of  circumstances  which  supposes  a 
case  for  cross-remainders  to  arise  supposes  also  that  one 
of  those  branches  is  extinct ;  and  the  extinct  branch,  of 
course,  can  have  no  interest  in  the  question.     With  re- 
gard to  the  other  branches,  the  reasoning  which  has 
been  considered  sufficient  to  justify  the  Court  in  giving 
cross-remiainders  by  implication  will  apply,  whether  you 
suppose  or  not  that  one  of  the  branches  took  an  estate 
ta3,  and  that,  as  to  the  other,  the  first  taker  took  for 
life,  and  his  descendants  took  estates  in  t^     The  rea- 
soning is  the  same  in  both  cases.     The  intention  was, 
that  every  one  should  take  alike  originally,  as  if  there 
was  no  other  to  share  with  him.     The  intention  could 
not  have  been  (so  the  Court  holds)  that  any  one  branch 
should  lose  the  substantial  part  of  the  estate,  only  be- 
cause there  happened  to  be  a  person  to  share  with  him 
for  one  moment.     The  testator  intended  that  the  pro- 
perty should  continue  in  each  line  so  long  as  there  were 
descendants  of  that  line  to  take ;  and  that  it  should  go 
over  when,  but  not  before,  a  complete  failure  of  issue 
took  place. 


1843. 


Judgmemi, 
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Ex  PASTz  T3Z  FE*:»FFEES  OF  ADDIES'  CHA- 
RITi'.  Df  TEz  3tJi.rrEa  of  thz  LONDOX  AXD 
f&ri  Jf^,         GREENWICH  RAILWAY  COilPANT- 

TV  *si:  viiicfi      A  HE  siT.  for  in*::7rp:-nni!g  rhe  Lord^^n  azyi  Grccn- 

wifih  R^vaj  Coiap^aj 'a >  emp3"Trcred  tise  ni'mpaaj  to 
..  ^  ^*^  ^f^  poj^hase  lan<i3  c^rctiasarv  for  the  ondertakmcr.  szid  cn- 
•  ml^ij  pen-  ablf^I  all  Ixrfifc;  and  perKiia  whonLSDerer.  in  the  words 
€•>•€*  r^  tie  of  tfiii  act,  ~  who  are  or  shall  be  seised  or  poseased  of 
L^^f^^!!?^--     o^  inter«teil  in  anv  roch  Iacd$.  tenement?^  or  hereditji- 


ments,  to  contract  f ^r,  sell,  and  o^nyer  the  stme.  or 

•iir.xu4  be  borne  ,  *  »       w 

bjtfaepv.        anv   fjart   ther^:;t,    unco    tae    said   componT:    and   aU 


Hittk,  t]»c      ^^^^  contractj,  sale&  and  conreyances  shall  be  made  at 
^^'^^^^        the  expense  of  the  said  company^tdv     The  companj 


th«e  voH*,  porehased  some  land  at  Dtptfonrdj  fr«>m  the  feoffees  of 
m&borKa  tbc  Addict  charitj,  at  a  price  agreed  npon,  and  aiterwards 
oiTtlktL^^  aa«i=a€*l  by  a  jory,  and  which  was  paid  into  the  Bank 
to  tike  Uod  par.   of  England  according  to  tiie  proTisions  of  the  act  in 

snch  cases.  The  petition  of  the  feofiees  prayed  that 
the  oost4,  charges,  and  expenses  incurred  by  them,  as 
SQch  feoffees  and  trustees,  upon  and  in  relation  to  the 
contract  with,  and  sale  and  conveyance  to,  the  company, 
and  in  making  out  their  title  to  the  land  so  purchased 
and  taken  by  the  company,  might  be  taxed ;  and  that 
the  company  might  be  ordered  to  pay  such  oosta, 
charges,  and  expenses;  and  that  the  purchase-money 
might  be  re-invested  upon  the  trusts  of  the  diarity  (c). 

The  only  question  was,  whether  the  company  was 
bound  to  fiay  the  feoffees  the  costs  they  had  incurred  in 
making  out  their  title. 

ia)  .3^4  Will.  4,  c.  zlri.  costs  of  laying  out  and  re-in vest- 
ed; Sect.  39.  iDg  the  purchase-money  in  such 
(c)  Sect.  75  provided  for  the 
pajrment  by  the  company  of  the 
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Mr.  StrattoHy  for  the  petitioners^  mentioned  Ex  parte         ]843. 
Norikwick  {a\  Ex  parte  Trafford  {b\  and  Ex  parte  Bishop      ^  ^^ 

of  Durham  (c).  The  FsorFBSt 

-^  ^  ^  OF  Addibs' 

Craritt 

m__ 

Mr.  Ttoellsy  for  the  Company,  resifited  the  claim  to  loi^on  & 
the  costs  in  question  on  several  grounds:  first,  that  it  ^"'''^'^ 
was  altogether  an  unusual  payment  as  between  vendor 
and  purchaser,  and  therefore  only  to  be  directed  under 
some  special  legislative  provision;  secondly,  that  such 
costs  were  not  contemplated  by,  and  were  not  within, 
the  clause  of  the  act  which  prescribed  what  costs  were  to 
be  borne  by  the  company;  and,  thirdly,  that  this  was,  in 
&ct,  proved  by  a  later  act  the  company  had  obtained, 
enabling  them  to  provide  a  station  in  the  parish  of 
Sl  Olave  (d)y  which  expressly  enacted  that  the  com- 
pany should  pay  the  reasonable  costs  and  expenses 
attending  the  valuation  of  the  lands,  and  making  out, 
establishing,  or  proving  the  claim  of  the  vendors  thereto, 
and  of  the  investigation,  deduction,  and  verification  of 
the  title  on  the  part  as  well  of  the  seller  as  of  the  pur- 
chaser. This  act  might  be  considered  as  tantamount  to 
a  legislative  declaration,  that  the  former  acts  did  not 
comprehend  any  provision  for  such  costs.  Fourthly, 
that  many  similar  applications  had  been  made  to  the 
Court  under  other  railway  acts,  containing  like  enact- 
ments with  regard  to  costs,  which  had  been  refused; 
and,  lastly,  that  the  expenses,  if  any,  which  were  thrown 
upon  the  vendors,  by  the  necessity  of  making  out  their 
title,  was  an  incidental  damage  suffered  by  them,  owing 
to  the  compulsory  taking  of  the  land,  and  as  such  da- 
mage, (where  it  arose),  it  was  usual  to  give  it  in  evidence 
before  the  jury,  in  order  that  it  might  be  included  in 
the  gross  sum  to  be  awarded  to  the  vendor.  The  pro- 
bability, therefore,  was,  that  the  money  in  Court  com- 

(a)  1  Y.  &  Coll.  166.  (c)  3  Y.  &  Coll.  600. 

(»)  2  Y.  ft  Coll.  322.  (i)  3  &  4  Vict. 
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1848.         prehended  the  expenses  which  the  feoffees  now  asked 

The  Feoffbes 

OF  Addibb' 

Cbaritt 

tfi  re 

London  &      ViCE-ChaNCELLOR  : — 
Greenwich 

Railway  Co.  rpj^g  company  were  empowered  by  the  act  to  pur- 
Judgmeni.  chase  lands  of  persons  and  bodies,  many  of  whom  were 
otherwise  incapacited  to  sell,  and  the  act  prescribes  the 
way  in  which  the  price  of  the  land  is  to  be  ascertsdned, 
and  expressly  directs,  that  ^^all  such  contracts,  sales, 
and  conveyances  shall  be  made  at  the  expense  of  the 
said  company."  In  this  case,  the  company  contracted 
with  the  petitioners  for  the  purchase  of  part  of  their 
lands,  the  price  was  fixed  by  a  jury,  and  the  convey- 
ance was  executed  in  the  form  which  the  act  points 
out.  The  company,  having  taken  the  land,  called  on 
the  vendors,  as  they  had  a  right  to  do,  to  make  out 
their  title ;  the  title  was  made  out,  and  that  occasioned 
some  expense.  The  sole  question  now  made  is,  whether 
the  vendors  are  entitled  to  the  particular  costs  so  in- 
curred,— the  company  admitting  that  they  are  bound  to 
pay  the  other  costs.  Against  the  liability  to  the  costs  in 
question,  it  was  argued,  first,  that  making  out  the 
title  is  not  comprehended  in  the  words  "  contract,  sale, 
and  conveyance;"  and,  secondly,  if  that  was  doubtful 
upon  the  construction  of  the  words,  a  subsequent  act 
which  had  been  passed  was  so  worded  as  expressly  to 
comprehend  the  costs  of  the  vendor  in  deducing  the 
title,  and  therefore  the  former  act  was  not  so  framed  as 
to  include  them.  I  do  not  by  any  means  accede  to  the 
latter  argument.  The  first  railway  acts  were,  in  many 
respects,  vaguely  expressed,  and  it  was  necessary  to 
extend  their  provisions  in  several  ways;  but  if  the 
words  in  the  first  act  are  large  enough  to  comprise 

(a)  No  affidavit  was  filed  to  shew  whether  this  was  or  was  not  the  fact. 
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these  costs,  it  cannot  be  that  the  subsequent  act  has         1843. 
the  eflfect  of  depriving  the  vendors  of  them.     The  sole       ExparU 
question  is,  whether  the  words  of  the  first  act  are  large  The  Fboffbbb 
enough  to  comprehend  the  costs  of  makmg  out  the      Charity 
title.     It  certainly  seems  to  me  clear  that  they  are.     London  & 
Why  would  not  the  word  "  contract  alone  have  been    G"«n^ich 

•'^  ^  ^  Railway  Co. 

sufficiently  comprehensive  for  that  purpose?  If,  in  an 
ordinary  case  between  vendor  and  purchaser,  it  was  part 
of  the  contract  that  the  costs  of  the  contract  should  be 
paid  by  the  purchaser,  that  stipulation  would  entitle 
the  vendor  to  costs  of  this  description ;  for,  in  com- 
pleting a  contract  to  sell  an  estate,  making  out  the  title 
of  the  vendor  is  a  necessary  part.  If  a  bill  were  filed, 
a  court  of  equity  would,  I  have  no  doubt,  say,  if  the 
purchaser  agreed  to  pay  all  the  expenses  of  the  contract^ 
he  must  pay  these  costs  also. 

Supposing  there  to  be  any  doubt  on  the  word  *'  con- 
tract" alone,  what  is  the  effect  of  the  words  ''sales  and 
conveyances?"  The  parties  must  necessarily  have  con- 
templated that  some  expense  would  be  occasioned  by 
making  out  the  title :  to  say  that  that  expense  must  be 
borne  by  the  vendors,  would  be  to  act  in  direct  contra- 
diction to  the  terms  of  the  act  under  which  the  parties 
have  proceeded,  and  which,  in  fact,  constitutes  the  con- 
tract or  part  of  the  contract  between  them.  I  must 
hold,  in  the  words  of  the  act,  that  the  expenses  of  the 
contract,  sale,  and  conveyance,  which,  according  to  my 
interpretation,  comprise  every  expense  necessarily  in- 
ddental  to  the  completion  of  the  contract,  are  to  be  paid 
by  the  purchasers. 
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,,"7^.  LEWIS  V.  THOMAS. 

nth  March.    _. 

A,  r.,aper.       1 HOMAS  DAVIES  died  in  1811,  intestate,  being 

son  of  unsound      j.  i-t      a*  /*  \  •      ^     a-i        •j^i*  ji_*i*      • 

mind,  liying  in  ^^  ^^  tune  01  his  death  seised,  to  mm  and  ms  heirs  m 
^n^h  °^  feensimple,  of  lands  in  the  county  of  Glamarffan,  subject 
entitled  as         to  a  term  of  1000  years,  created  by  way  of  mortgage, 

heiress-at-law  ,  ,  ^         ^  «?  o 

to  certain  lands,  and  entitled  for  an  equitable  estate  to  lands  copyhold  of 
the rentsMd  inheritance,  according  to  the  custom  of  the  manor  of 
Emd*f  *^^A'^  Cwfy  WaUiaf  in  the  same  county,  subject  to  a  mortgage 
teen  years  dur-  to  E,  Evansy  to  secure  which  the  premises  had  been 
A.  T.,  and  eie-  Surrendered  to  a  trustee  to  the  use  of  the  mortgagee, 
her  dMth  when  *^^  ^^  entitled  to  Other  lands  copyhold  of  inheritance, 
M.  D.  di^.       accordin^r  to  the  custom  of  the  manor  of  Oqmore.  in  the 

M.  D.  had  pro-  ^  , 

cured  A.  T.  to  Same  county.  Thomas  Davies  left  Thomas  Bennett 
devising  part  of  DavieSy  his  SOU  and  heir-at-law,  and  heir  according  to  the 
her  estate,  and    custom  of  the  manors,  and  Mary  Davies.  his  widow,  who 

also  indentures  ^  ^  '  ^ 

for  conveying  was  entitled  to  her  freebench  in  the  copyhold  lands  of 

M.  D.  and  her  the  manor  of  Ogmorey  and  to  her  dower  of  the  freehold 

^eid  that  estate.  Subject  to  the  mortgage  term.     The  rents  and 

M,  D.  had  profits  wcrc  received  either  by  TTiomas  Bennett  Davies 

founded  her         '  .  .       ^ 

title  upon  the  OT  Mart/  Davies  until  November,  1815,  when  TTiomas 
which  she  had  Bennett  Davies  died  intestate,  leaving  Alice  Thomas,  the 
LTe^teV*  «^,^^  ^^^  P^*^"^^  grandfather,  his  heiress-at-law,  and 
her  favour;  that  heiress  according  to  the  custom  of  the  several  manors. 

her  claim  to  the 
lands  in  ques- 

deemed  to  be  Alice  Thomas  had  resided  in  the  family  of  TTiomas 

under,  and  not    Davies  for  many  years  before  his  death:  and  after  his 

against,^.!;;  "^   " 

and  that  there  death  she  Continued,  during  all  the  remainder  of  her 
no  adverse  pos-  life^  to  reside  with  Mary  Davies,  his  widow.  It  ap- 
an^  2.  T.  peared  that  the  rents  and  profits  of  the  freehold  and 
or  those  cWm-    copyhold  premises  were  received  by  Mary  Davies,  after 

That  procuring  instruments  of  conveyance  and  devise  to  be  executed  by  a  person  of 
unsound  mind  was  a  fraud  within  the  stat.  3  &  4  Will.  4,  c.  27,  s.  26 : — semble, 

That,  after  issues  had  been  directed,  on  motion,  to  try  the  validity  of  the  instruments 
executed  by  ^.  71,  and  whether  she  was  of  sound  mind,  the  order  being  submitted  to,  it  was 
no  longer  open  to  those  claiming  under  M,  D.  to  insist,  at  the  hearing,  that  the  claim  of 
tha  heirs  of  A,  T.  was  barred  by  the  Statute  of  Limitations,  3^4  Will.  4,  c.  27. 
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the  death  of  Thomas  Bennett  Dames,  until  her  own 
deaths  and  were  never  received  by  Alice  TTiamas,  e^^cept 
In  80  far  as  Mary  Davies  might  have  applied  them  or 
any  part  of  them  for  the  use  of  Alice  Thomas. 

Under  a  power  of  attorney,  dated  the  8th  of  April, 
1818,  signed  with  the  mark  of  Alice  Thomas,  and  ex- 
pressed to  be  executed  by  her.  In  consideration  of  her 
love  and  affection  for  Mary  Davies,  the  reversionary  In- 
terest of  Alice  Thomas  In  the  copyhold  premises  of  the 
manor  of  Ogmore,  subject  to  the  freebench  of  Mary 
Davies,  was  surrendered  at  a  court  baron  of  the  manor 
holden  on  the  2l8t  of  May,  1818,  to  the  use  of  Mary 
Davies  and  her  heirs.  JS.  Evans,  the  mortgagee  of  the 
copyholds  in  Coity  Wallia,  being  In  1827  paid  off  by 
D.  Jones, — ^by  an  Indenture  dated  the  25th  of  January, 
1827,  also  signed  by  Alice  Thomas,  and  to  which  E. 
Evans,  Mary  Davies,  D.  Jones,  and  the  trustee  were 
also  parties,  the  mortgage  of  Evans  was  transferred  to 
Jones;  and  In  consideration  of  the  said  payment  by  him, 
and  also  in  consideration  of  the  regard  and  affection 
which  Alice  Thomas  had  for  her  niece-in-law  Mary  Da- 
vies, Alice  Thomas  thereby  covenanted  to  surrender  the 
Btdd  copyhold  premises  to  the  use  of  D.  Jones  and  his 
heirs,  subject  to  the  equity  of  redemption  of  the  same ; 
and  D.  Jones  covenanted,  that,  on  repayment  of  the 
mortgage-money  and  interest,  he  would  surrender  and 
reconvey  the  premises  to  the  use  of  Alice  Thomas  and 
her  assigns  for  her  life,  and  after  her  decease  to  the  use 
of  Mary  Davies  and  her  heirs ;  and  It  was  thereby  cove- 
nanted, that  In  the  meantime  the  said  Alice  Thomas 
should  continue  seised  thereof,  subject  to  such  trust. 
At  a  court  baron,  holden  the  9th  of  July,  1827,  the 
premises  were  surrendered  by  the  trustee,  and  D.  Jones 
was  admitted  tenant  of  the  premises  pursuant  to  the  in- 
denture. 


1843. 


statement. 
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Statement. 


Alice  Thomas  died  in  January,  1828,  leaving  the 
Plaintiff  Jane  Lewis  and  the  Defendant  Martha  Gower 
her  co-heiresses  at  law,  and  co-heiresses  according  to 
the  custom  of  Coity  Wattia,  and  the  Plaintiff  Jane 
Letois  alone  co-heiress  according  to  the  custom  of 
Ogmore. 


In  October,  1838,  Mary  Davies  proved  in  the  Eccle- 
siastical Court  an  instrument,  dated  the  20th  of  Febru- 
ary, 1818,  attested  by  three  witnesses,  purporting  to  be 
the  will  of  Alice  Thomas^  whereby  she  devised  all  her 
freehold  and  copyhold  lands  and  hereditaments  in  the 
county  of  Glamorgan  to  her  niece-in-law  Mary  Davies^ 
her  heirs  and  assigns,  and  appointed  Mary  Davies  her 
executrix. 


Mary  Davies  died  in  December,  1839,  having  by  her 
will  devised  the  said  freehold  and  copyhold  lands  to 
trustees  in  trust  for  the  separate  use  of  Sarah  Thomas 
for  her  life,  with  remainders  to  the  children  of  Sarah 
Thomasy  subject  to  an  annuity  which  she  bequeathed  to 
/.  Llewellyn. 

The  bill  was  filed  in  September,  1840,  by  Jane  Letois, 
against  the  devisees  of  Mary  Davies  and  the  annui- 
tant under  her  will,  and  against  D.  Jones  and  Martha 
Gower,  stating  that  AKce  Thomas  had  been  for  many 
years,  and  long  before  the  death  of  Tlwmas  Davies^  of 
imsound  mind,  alleging  various  facts  in  proof  thereof^ 
and  praying  that  the  will,  power  of  attorney,  and  as- 
signment might  be  declared  to  be  fraudulent  and  void, 
and  that  the  surrenders  of  the  said  copyholds  might 
also  be  declared  void  and  of  no  effect,  and  that  the  pre- 
tended wiU  and  other  instruments  might  be  deUvered 
up  to  be  cancelled,  and  praying  other  relief  consequen- 
tial on  such  declaration. 
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Sarah  Thomas  and  her  children,  the  devisees  under 
the  will  of  Mary  Davies,  denied  the  alleged  insanity  of 
AUee  Thomas,  and  by  their  answer  submitted,  that  it  ap- 
peared by  the  statements  of  the  bill,  that  the  alleged 
right  of  the  Plaintiff,  so  far  as  related  to  the  freehold 
estate,  accrued  in  the  year  1811,  on  the  death  of  Tho- 
mas  Davies,  and  had  therefore  been  effectually  barred 
by  lapse  of  time,  and  by  the  effect  of  the  statute  for  the 
limitation  of  actions  and  suits  (a) ;  and  as  to  such  of 
the  copyhold  or  customaryhold  hereditaments  as  TTuh- 
mas  Domes  was  entitled  to  for  an  estate  of  inheritance 
according  to  the  custom  of  the  manors  respectively,  but 
which,  as  to  the  legal  estate,  were  vested  in  trustees,  they 
submitted,  whether,  his  estate  therein  being  merely 
equitable,  any  right  of  freebench,  or  in  the  nature  there- 
of, attached  to  such  equitable  estate,  and  whether  the 
alleged  right  to  such  estate  did  not  also  accrue  on  the 
death  of  Thomas  Davies,  and  was  not  in  like  manner 
barred. 


1843. 


Statemeni, 


Afler  the  answers  of  all  the  Defendants  were  put  in, 
the  Plaintiff  moved  that  issues  might  be  directed  to  be 
tried  for  the  purpose  of  determining  the  questions  raised 
apon  the  validity  of  the  instruments  impeached  by  the 
8uit(&).  Upon  this  motion,  the  Master  of  the  Rolls 
ordered  that  the  parties  should  proceed  to  a  trial  at  law 
in  the  Queen's  Bench,  at  the  next  assizes  for  Glamorgan, 
upon  the  following  issues,  viz. : — first,  devisavit  vel  non, 
under  the  will  of  AUce  Thomas,  in  &c.,  dated  the  20th 
of  February,  1818:  secondly,  whether  Alice  Thomas 
ever  executed  the  deed-poll  or  power  of  attorney  of  the 
8th  day  of  April,  1818,  in  &c. ;  and,  if  she  executed  the 
said  deed-poll  or  power  of  attorney,  whether  she  was  of 

(a)  3  &  4  Will.  4,  c.  27,  s.  2.     Sim.  361  ;  and  Golden  v.  Ulyate, 
{h)  See  FuUagar  v.  Clark^  18     Id. 372, 377,  and  other  cases  there 
Ves.  481  ;  Kent  v.  Burgess,  11     cited. 


1842. 
June  2nd. 
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Simiewuni. 


aoimd  mind  at  the  time  she  executed  the  same :  thirdly, 
whether  Alice  Thomas  was  of  eoond  mind  at  the  time 
of  the  execution  of  the  indenture  of  the  2oth  of  Janu- 
ary, 1827,  in  &C.,  and  fully  understood  the  contents  and 
effect  thereof;  and,  fourthly,  whether  the  said  deed-poll 
of  the  8th  day  of  April,  1818,  and  the  said  indenture  of 
the  25th  day  of  January,  1827,  or  either  and  which  of 
them,  were  or  was  obtained  firom  AHce  ThomcLt  by  fraud. 


The  learned  Judge  (Sir  R.  M,  Rolfe)  before  whom 
the  issues  were  tried  certified  the  fact  of  such  trial,  and 
the  finding  of  the  jury  on  the  seyeral  issues,  as  follows : — 
On  the  first  issue,  that  Alice  Thonuu  did  not  deyise  by 
her  will,  dated  the  20th  of  February,  1818,  in  the  said 
issue  mentioned.  On  the  second  issue,  that  Alice  Thomcu 
did  execute  the  deed-poll  or  power  of  attorney  in  the 
said  issue  mentioned,  dated  the  8th  of  April,  1818,  but 
that  she  was  of  unsound  mind  at  the  time  of  the  execu- 
tion thereof,  and  had  been  of  unsound  mind  for  the  last 
thirty  years  of  her  life.  On  the  third  issue,  that  Alice 
Thomas  was  of  unsound  mind  in  the  month  of  January, 
1827,  and  at  the  lime  that  she  executed  the  indenture 
in  the  said  issue  mentioned,  and  that  she  did  not  fully 
imderstand  the  contents  and  effect  thereof.  And,  on 
the  fourth  and  last  issue,  that  the  said  deed-poll  ot 
power  of  attorney,  and  indenture  in  the  said  issue  re- 
spectiyely  mentioned,  were  both  of  them  obtained  from 
Alice  Thomas  by  fraud. 

The  Plaintiffs,  afler  the  trial  of  the  issues,  went  into 
eyidence  to  proye  the  execution  of  the  seyeral  instru- 
ments by  the  parties,  and  the  surrenders  and  admittances 
on  the  court-rolls  of  the  manors.  The  Defendants  en- 
tered into  no  eyidence. 


Mmreh  llM.        The  cause  now  came  on  for  hearing. 
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Mr.  Roupell  and  Mr.  Speed,  for  the  Plaintifii. 

Mr,  W,  J.  Tayler,  for  the  deTisees  in  trusty  and  the 
oestuifl  que  trust  under  the  will  oi  Mary  Davies, 

The  finding  of  the  jury  on  the  issues  precludes  these 
Defendants  from  founding  their  title  upon  die  will  of 
AUee  ThamaSi  or  upon  the  effect  of  the  other  instru- 
ments in  question.  The  Defendants  are  therefore  thrown 
back  upon  their  title  under  the  statutes  of  limitation. 

The  question  then  is,  whether  there  has  been  such 
an  adverse  possession  by  the  Defendants  and  those 
under  whom  they  claim,  that  they  have  acquired  a  title 
which  the  Court  will  not  disturb.  Now,  it  appears  by 
the  bill,  that  Mary  Dames  entered  into  possession  of  the 
premises  in  questloa  (excepting  the  copyholds  in  Oy- 
more,  in  which  she  had  freebench)  either  at  the  death 
of  Thomcu,  her  husband,  in  1811,  or  Thomas  Bennett, 
her  son,  in  1815.  Assuming  the  latter  date  (as  the 
most  favourable  to  the  Plaintiffs)  as  the  time  when  the 
right  of  entry  or  action  accrued  to  Alice  Thomas,  with 
respect  to  the  freehold  lands  and  the  copyholds  in  Coity 
WaUia,  and  taking  the  finding  on  the  second  issue  to  be 
conclusive  on  the  fact  that  Alice  Thomas  was  imder 
the  disability  of  unsoundness  of  mind  until  her  death  in 
1828,  it  appears  that  thirteen  years  had  then  elapsed ; 
and  £rom  her  death  until  the  death  of  Mary  Davies,  in 
1839,  a  further  period  of  eleven  years  elapsed:  these 
two  periods  make  together  twenty-four  years  of  adverse 
possession.  The  right  of  entry  or  action  is  therefore 
barred ;  for  the  saving  of  the  statute  (fl),  after  twenty 
years  has  expired,  extends  only  to  ^^  ten  years  next 
after  the  time  at  which  the  person  to  whom  such  right 
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(«)  3  &  4  Wai.  4,  c.  27. 
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shall  have  first  accrued,"  "  shall  have  ceased  to  be 
under  any  such  disability,  or  shall  have  died  "  (a) :  Doe  d. 
George  v.  Jesson  (b).  To  avoid  the  operation  of  the 
statute,  the  Plaintiffs  suggest  that  the  acts  of  Majy 
Davies  are  a  fraud,  and  that  the  same  were  unknown  to 
the  Phdntiffs  until  their  own  title  accrued,  and  therefore 
amount  to  that  concealed  fraud  against  which  it  is  the 
object  of  the  26th  section  to  guard :  that  clause,  how- 
ever, refers  to  a  possession  originating  in  fraud,  and  re- 
ferable only  thereto.  In  this  case  there  is  nothing  to 
shew  that  the  fraud  of  Mary  Davies  (if  there  were  any) 
was  the  means  of  upholding  her  possession  even  for  an 
hour.  The  impeached  instruments  were  entirely  col- 
lateral to  the  possession  of  Mary  Davies ;  her  title  did 
not  receive,  and  does  not  stand  in  need  of^  aid  from 
them. 


Vice-Chancellor  : — 

The  effect  of  an  issue  directed  upon  an  interlocutory 
proceeding  is  not  necessarily  to  conclude  the  parties  upon 
the  fact  to  which  the  issue  relates.  The  parties,  unless 
bound  by  any  special  undertaking,  (which  Lord  Cotten- 
ham,  in  Gompertz  v.  Ansdell^c),  seems  to  consider  that 
it  would  be  proper  to  require),  may  enter  into  evidence 
in  this  Court  for  the  purpose  of  supporting  or  displacing 
the  facts  found  upon  the  trial  of  the  issue.  The  course 
taken  in  Gompertz  v.  Ansdell  shews  that  an  issue  so  di- 
rected is  not  necessarily  final.  In  that  case  it  was  left  open 
to  this  consideration, — that  the  issue  might  have  been  di- 
rected exclusively  for  the  purpose  of  determining  the  mo- 
tion, and  not  with  the  view  of  laying  once  for  all  founda- 
tion for  the  judgment  of  the  Court  at  the  hearing.  But  in 

(a)  Sect.  16.  (6)  6  East,  80.  (c)  4  MyL  &  Cr.  449. 
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this  case  there  is  no  doubt  as  to  the  object  of  the 
issues  :  it  could  only  be  with  a  view  to  the  ultimate  de- 
cision of  the  question  in  the  cause.  The  issues  have 
been  tried,  and  the  Defendants  admit,  or,  at  least,  do 
not  now  question  the  propriety  of  the  verdict  I  must, 
in  such  circumstances,  treat  the  issues  as  having  the  same 
eflFect  as  if  they  had  been  directed  by  the  decree  at  the 
hearing  of  the  cause ;  and  in  that  point  of  view  the 
question  is,  what  effect  is  now  to  be  given  to  the  pro- 
ceedings which  have  been  had  in  the  cause? 


1843. 


Judgment, 


With  regard  to  the  point  raised  upon  the  Statute  of 
Limitations,  I  am  clearly  bound  by  the  order  which  the 
Court  has  made  in  the  cause.  The  defence  founded 
upon  the  statute  was  insisted  upon  by  the  answer.  The 
case  of  the  Plaintiff  was,  that  the  statute  was  no  bar  to 
the  demand  of  the  heir-at-law  or  customary  heir.  It  is 
impossible  to  suppose  that  issues  of  this  nature  could 
have  been  directed,  if  the  question  upon  the  statute  had 
not  been  decided.  If  the  Defendants  could  maintain 
their  possession  on  the  ground  of  the  statutory  bar,  the 
factfi  to  be  tried  by  the  issues  would,  at  least  so  far  as 
concerned  any  question  between  the  Plaintiff  and  the 
Defendants,  be  perfectly  immaterial.  I  cannot  do  other- 
wise than  hold  that  the  Court,  in  directing  these  issues, 
did  in  effect  decide  that  the  Statute  of  Limitations  con- 
sUtuted  no'  bar  to  the  suit. 


Looking  at  the  case  on  the  merits,  I  have  not  the 
slightest  doubt  of  the  justice  of  the  decision,  which  de- 
termined that  Mary  Davies  did  not  acquire  an  adverse 
title  to  any  part  of  this  property ;  nor  have  I  any  doubt 
that  I  should  have  come  to  the  same  conclusion  if  the 
question  had  been  now  open  for  my  decision.  It  would 
have  been  greatly  to  be  lamented  if  the  law  had  per- 
mitted Alary  Davies,  under  such  circumstances,  to  have 

VOL.  111.  D  H.  w. 
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acquired  a  title  to  the  property.  She  hafi  herself,  as 
appears  by  the  instruments  in  question  in  the  suit,  put 
her  title  upon  those  instruments.  Those  deeds  are  con- 
clusive evidence  that  she  did  not  claim  against,  but,  on 
the  contrary,  that  she  claimed  under,  Alice  Thomas :  they 
are  direct  acknowledgments  of  the  title  of  AUce  Tho- 
mas  (a):  it  is  not  a  case  of  adverse  possession.  I  do 
not  know  whether  the  Master  of  the  Rolls  had  imder 
his  consideration  the  question  whether  the  case  was  or 
not  one  of  concealed  fraud  within  the  meaning  of  the 
statute,  but  I  think  I  should  have  had  no  difficulty  in 
concluding  that  it  was  such  a  case. 


I  think  the  case  of  the  Plaintiff  is  completely  estab- 
lished by  the  verdict. 


Decree. 


Decree  according  to  the  prayer  of  the  bill. 


(a)  See  3  &  4  Will.  4,  c.  27,  s.  14. 
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SLADE  V.  RIGG.  ^^^j^J!^ 

JjY    an   indenture,   dated   the    3rd   of  June,    1839,  The  mortgagee 

T     17  •         J      n  1  xi  1  o^  *  reversion- 

J,  reaver  assigned  all  and  every  the  parts  or  shares,  ary  interest  in 
part  or  share,  whether  in  possession,  reversion,  remain-  "*°^j^  *?  ^? 
der,  or  expectancy,  to  which  he  tlie  s^d  J.  Feaver  had  ^^  *  po^er  of 
become  entitled  of  or  in  the  sum  of  5000/.  Bank  Stock,  his  bill  for  fore- 
and  also  of  or  in  a  certain  accumulating  fund  therein-  ^ntitieVto*a  " 
before  mentioned,  unto  the  Plaintiff,  his  executors,  ad-  ^^^^  ^^^ 

common  form 

ministrators,  and  assigns,  to  and  for  his  and  their  own  for  an  account, 
use  and  benefit,  but  subject,  as  to  the  said  part  or  share  of  payment, 
of  or  in  the  said  sum  of  5000i  Bank  Stock,  to  the  ^"^  fo'«^l°»^- 
charges  made  thereupon  thereinbefore  recited,  and  sub-  pointed  to  sell 
ject,  as  to  all  the  premises  tliereby  assigned,  to  the  pro-  hiteresTS'*^ 
viso  or  ain-eement  therein  contained  for  the  redemption  ■^°*^^»  *^  P"y 

°  ^  *       ^     off  a  mortgage 

of  the  same,  upon  payment  by  the  said  J.  Feaver^  his  thereon,  and 

J     .    .   .      ^  .  /.    .,  f>  hold  the  surplus 

executors,   admimstrators,   or  assigns,   01   the   sum  01  for  the  mort- 
990/.  and  interest,  together  with  any  further  advances  ^SZl^!^^} 

'       o  •'  necessary  par- 

as therein  mentioned ;  and  it  was  provided,  that  in  such  ^^  ^^  »  ^^  o^ 

,    ,  foreclosure 

case  the  Plaintiff,  his  executors,  administrators,  or  as-  brought  by  the 
signs,  should  re-assign  the  said  premises  unto  the  said  ™°''^*^**®®* 
/.  Feaver,  his  executors,  administrators,  or  assigns,  or 
as  they  should  direct:  and  in  default  of  payment  as 
therein  mentioned,  the  Plaintiff  was  thereby  empowered 
to  sell  the  said  share  or  premises.  J.  Feaver  soon  after- 
wards died.  The  Defendant  Anna  Maria  Rigg  was 
his  administratrix;  and  in  December,  1841,  as  such  ad- 
ministratrix, she  created,  by  indorsement  on  the  said  in- 
denture, a  further  charge  on  the  stock  thereby  assigned, 
in  favour  of  the  Plaintiff,  for  261/.  and  interest.  The 
principal  monies  and  interest  were  not  paid  at  the  stipu- 
lated time. 


The  Defendant  Anna  Maria  Rigg  and  her  husband 
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subsequently  assigned  their  shares  and  interests  in  the 
same  stock  to  Cave  and  Stuckeyy  as  trustees,  upon  trust, 
by  sale,  to  pay  the  debt  due  to  the  Plaintiff,  and  the 
charges  and  expenses  therein  mentioned,  and  to  pay  the 
surplus  to  the  Defendants  Rigg  and  wife. 


The  Plaintiff  filed  his  bill  against  Rigg  and  his  wife 
and  Cave  and  Stuckeyy  praying  that  Rigg  and  his  wife 
might  be  decreed  to  pay  what  was  due  to  the  Plaintiff, 
on  taking  the  accoimt  thereby  sought,  and  costs,  by  a 
short  day,  the  Plaintiff  offering  thereupon  to  assign  and 
release  the  said  mortgaged  premises  unto  Anna  Maria 
^Vffy  ^^  ^  ^^  Court  should  direct ;  and  in  default,  that 
the  Defendants  Rigg  and  his  wife,  and  each  of  them, 
and  all  persons  claiming  under  them  or  either  of  them, 
might  be  foreclosed,  and  that  the  Defendants  Cave  and 
Stuckey  might  be  declared  to  be  trustees  of  the  said 
mortgaged  premises  for  the  Plaintiff  absolutely,  and  be 
directed,  if  necessary,  to  assign  and  release  the  same 
accordingly.  The  facts  were  not  in  dispute.  At  the 
hearing. 


Arjjfument, 


Mr.  Koe  and  Mr.  Berrey^  for  the  Plaintiffs,  asked  for 
a  decree  of  foreclosure:  the  interest  of  the  mortgagee 
in  the  stock,  although  a  vested  interest,  was  not  an  in- 
terest in  possession,  and  it  was  not  probable  that  suffi- 
cient would  be  realized  by  a  sale  to  pay  the  mortgage 
debt 


Mr.  CoUy  for  the  Defendant  Rigg,  insisted  that  the 
mortgaged  property  was  not  of  a  nature  to  be  properly 
the  subject  of  foreclosure ;  that  the  mortgagee  was  only 
entitled  to  a  decree  for  sale  (a) ;  that  the  power  of  sale 
in  the  assignment  expressly   pointed   to  that  remedy 


(a)  See  Ponten  v.  Page,  1  Madd.  Chan.  Pr.  664,  Ed.  3. 
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alone  for  the  recovery  of  the  mortgage-money,  {Dyson 
V.  Morris  (a) ) ;  and  that,  havmg  unnecessarily  instituted 
a  suit  in  which  he  could  obtain  no  relief^  beyond  the 
sale  that  he  might  have  had  under  his  power  without 
suit,  the  costs  ought  not  to  be  added  to  the  debt :  Samjn 
son  V.  Pattison  (J). 

The  trustees  appointed  for  the  purpose  of  discharging 
the  incumbrances  on  the  mortgaged  property  were  in 
the  situation  of  mere  agents  of  the  mortgagor,  and 
ought  not  to  have  been  made  parties:  Walwyn  v. 
Coutts  (e),  Garrard  v.  Lord  Lauderdale  {d). 


1843. 


Sladb 

V, 

Rioo. 


Argument, 


Vice-Chancellor  : — 

I  have  not  been  able  to  find  a  case  in  which  a  decree 
for  foreclosure  has  been  made  of  an  interest  in  stock  in 
any  of  the  public  funds ;  nor  do  I  find,  from  the  in- 
quiries which  I  have  made  of  the  other  Judges  of  the 
Court,  that  any  instance  of  the  kind  has  occurred  within 
their  experience.  Among  the  forms  of  decrees  collected 
by  Mr.  Seton,  there  is  a  precedent  of  a  decree  in  a  suit 
for  the  redemption  of  goods,  which  contains  the  ordi- 
nary direction,  that,  in  default  of  payment  by  the  plain- 
tiff to  the  defendant  of  the  amount  found  due,  the 
plaintiff^s  bill  is  to  stand  dismissed  with  costs  {e) :  this, 
in  fact,  operates  as  a  foreclosure,  and  is,  in  that  point  of 
view,  an  authority  for  a  decree  for  foreclosure,  on  a  bill 
for  that  specific  [purpose;  and  I  think  the  Court,  in  a 
case  like  that,  ought  to  make  a  decree  of  foreclosure.  If 


Judgment. 


(a)  1  Hare,  413. 
{b)  Id.  536. 
(c)  3  Sim.  14. 


(d)  3  Sim.  1. 

{e)  Seton  on  Decrees,  pp.  1 81 , 
182. 
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law.  the  rereraon  in  the  stock  has  a  present  value,  the  mort- 
gagor may  redeem ;  if  it  b  Taluelesf  in  the  market  as 
a  subject  of  sale,  justice  reqciies  that  the  mortgagee 
should  have  the  option  of  taking  it  in  specie,  for  the 
chance  of  what  it  may  turn  out  to  be  worth  in  specie. 

The  only  question  then  is,  whether  the  circumstance, 
that  the  interest  of  the  mortgagee,  from  the  nature  of 
the  property,  can  only  be  equitable,  excludes  him  from 
the  right  to  the  decree  of  foreclosure  which  he  seeks. 
This  question  is  answered  by  the  cases  which  affirm  the 
title  of  a  second  mortgagee  to  foreclose  the  nK>rtgagor, 
although  he  does  not  redeem  the  first  mortgagee,  or  take 
any  steps  to  get  in  the  legal  estate.  These  cases  de- 
ode,  therefore,  that  the  mortgagee  of  an  equitable  in- 
terest in  property  is  entitled  to  foreclose  the  equity  of 
redemption,  leading  the  legal  title  in  a  third  party'  I 
am  of  opinion  that  the  Plaintiff  in  this  case  is  entitled  in 
like  manner  to  a  decree  for  foreclosure  of  the  mortgaged 
property  in  the  ordinary  form. 

It  appears  that  the  mortgagors  have  assigned  their 
reversionary  interest  in  the  fund  by  a  subsequent  in- 
strument to  trustees  upon  trust  for  sale,  and  out  of  the 
proceeds  to  satisfy  the  debt  due  to  the  Plaintiff,  and 
pay  over  the  surplus  to  the  mortgagors.  This  is  a 
private  arrangement  of  the  mortgagors  for  their  own 
benefit,  which  they  might  have  cancelled  at  their  own 
will  and  pleasure,  and  in  which  the  Plaintiff  has  no 
interest.  These  trustees  ought  not  to  have  been  made 
parties,  and  the  bill  must  be  dismissed  as  against  them 
without  costs. 
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MALCOLM  V.   SCOTT.  l*^,  2nd,  and 

,     .  ^^^^  June. 

HE  Plaintiff  G.  Malcolm  was  a  creditor  of  George  a,,  in  India, 

Ure  Adam  and  James  Stewart  Blakie  Scott,  who  carried  toX'uf^,^ 
on  business  as  merchants  at  Calcutta,  under  the  firm  of  ^*  directed 
Adam,  Scott,  §•  Co.    The  original  bill  was  filed  in  No-  agents  in  Lon- 
vember,  1841,  against  that  firm,  and  against  William  gum*  (equal  to 
Scott,  John  Scott,  and  Peter  Bell,  who  carried  on  busi-  \^  of  rupees) 

'  '  at  the  disposal 

ness  as  merchants  in  London,  under  the  firm  of  Scott,  of  b.,  as  soon 

as  C  8f  Co 

Bell,  Sf  Co. ;  and  it  charged  that  Adam,  Scott,  8f   Co.  should  be  in 
had  directed  the   Defendants  Scott,  Ben,  §•  Co.,  who  S^SHnVi^- 
were   their  London  accents,  to   appropriate  a   sum  of  formed  B.  of 

°  '^'-      '^  such  directions: 

1 0,625 1  (equivalent  to  a  lac  of  rupees)  to  the  use  of  the  c.  Sf  Co,  also 

Plaintiff,  out  of  the  first  monies  they  should  realize  that  they  had 

from  consignments  or  remittances  on  account  of  Adam,  J^jJJ^^^g 

Scott,  §•  Co.,  and  which  Scott,  Bell,  §•  Co.  promised  to  order.  A.  sub- 

j  ,.  i^ii  i-i»i  sequently  con- 

Qo;  and  it  prayed,  with  other  reliei,  that  an  account  as  signed  a  ship  to 
between  ScoU,  Bell,  §•  Co.  and  the  Plamtiff  might  be  S.'J^^anddT*' 
taken,   and  the  proceeds  of  the  consignments  applied  rectedhimto 
according  to  the  alleged  assignment.  ceeds  of  the 

sale  of  the  ship 
to  the  purpose 

After  the  answers  were  put  in,  the  Plaintiff  filed  his  debt^jj^^ 
supplemental  bill  against  Scott,  BeU,  Sc  Co. ;   William  ^f and spon. 

taneously  in- 
formed B.  that 

the  ship  and  freight  would  be  available  for  his  (^>'s)  XoiiJan  accounts,  and  that  B.,  amongst 

oUiers,  would  be  paid  the  lac  of  rupees  thereout. 

Heldf  that  B.  had  not,  by  the  correspondence,  upon  which  the  plaintiffs  case  depended, 
acquired  a  lien  on  the  proc^ds  of  the  ship,  and  that  it  was  competent  to  A.  to  countermand 
the  order  to  his  agents  as  to  the  application  of  such  proceeds  to  the  payment  of  B. 

Letters  proved,  but  not  particularly  mentioned  in  the  pleadings,  are  not  therefore  inad- 
missible ;  but  if  the  production  of  such  evidence  would  operate  as  a  surprise  on  the  other 
party,  the  Court  will  not  give  effect  to  it,  without  giving  tlie  party  to  be  affected  by  it  an 
opportunity  of  controverting  it. 

An  injunction  to  restrain  a  defendant  from  parting  with  the  property  in  question  in  the 
cause  may  be  granted,  notwithstanding  a  principal  party  interested  is  out  of  the  juris- 
diction. 

On  a  supplemental  bill,  relief  may  be  given  of  a  nature  different  from  that  which  was 
prayed  by  the  original  bill,  where  it  proceeds  upon  circumstances  arising  out  of  subsequent 
deahngs  with  the  subject-matter  of  the  original  suit. 
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Statememt. 


Adam,  of  Lamlon,  who  was  a  brother  of  George  Ure 
Adam  ;  and  Adam,  Scott,  k  Co,,  who  were  alleged  to  be 
out  of  the  jxirisdictiorL  The  sapplemental  bill  alleged 
that  Adam,  Scott,  $*  Co.  agreed  with  the*  Plaintiff  that 
the  freight  and  proceeds  to  be  realized  from  the  sale  of 
the  ship  "  Forfarshire,"  on  the  completion  of  her  vovage, 
should  be  applied  as  part  of  the  funds  of  Adam,  Scott, 
Sf  Co.  in  or  towards  payment  of  the  10,62oZ.,  and  that 
they  gave  the  Plaintiff  a  lien  or  charge  on  the  freight 
and  proceeds  for  securing  the  same ;  that  the  Plaintiff, 
relying  upon  his  lien  or  charge,  abstained  from  taking, 
and  did  not  take,  such  measures  for  enforcing  payment 
of  the  10,62oZ.  fit>m  Adam,  Scott,  &f  Co.  as  he  otherwise 
would  have  taken ;  that  ^^  The  Forfarshire  "  had  been  since 
consigned  to  William  Adam  ;  that  Adam,  Scott,  6f  Co. 
were  attempting  to  withdraw  the  freight  and  proceeds 
from  the  operation  of  the  Phuntiff's  lien  or  charge,  and 
had  instructed  William  Adam  to  dispose  of  the  freight 
and  proceeds,  so  as  to  defeat  the  Plaintiffs  lien  or 
chai^  The  bill  prayed  a  declaration  that  the  Plaintiff 
was  entitled  to  have  the  share  and  interest  of  Adam, 
Scott,  §•  Co.  in  the  freight  and  proceeds  of  sale  of  the 
ship  "  Forfarshire,"  in  the  hands  of  William  Adam,  so 
far  as  he  should  receive  the  same,  applied  in  or  towards 
satisfaction  of  the  10,625Z.,  or  otherwise  of  what  was 
due  from  Adam,  Scott,  8f  Co.  to  the  Plaintiff;  that  an 
account  might  be  taken  of  such  freight  and  proceeds ; 
that  the  amount  thereof  received  or  to  be  received  by 
William  Adam  and  Scott,  Bell,  §•  Co.  respectively  might 
be  ascertained ;  that  the  amount  in  the  hands  of  Scott, 
Bell,  §•  Co.,  applicable  to  the  payment  of  the  10,625/L, 
or  for  which  they  were  otherwise  accountable  to  the 
Plaintiff,  in  respect  of  consignments  received  by  them 
from  or  on  account  of  Adam,  Scott,  §•  Co.,  might  be 
ascertained;  that  the  sums  which  should  be  found  to 
have  been  received  by  William  Adam  and  Scott,  Bell, 
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!f  Co.y  in  respect  of  the  freight  or  proceeds  of  "  The 
Forfarshire,"  might  be  included  as  part  of  the  amount 
applicable  to  the  payment  of  10,625/.:  that  William 
Adam  might  be  decreed  to  pay  what  he  had  received  in 
respect  thereof  to  the  Plaintiff;  and,  if  necessary,  for 
the  satisfaction  of  the  10,625/.  pursuant  to  the  order, 
if  the  ship  had  not  been  sold,  that  the  same  might  be 
sold,  and  the  proceeds  applied  accordingly :  that  Scotty 
Belly  §•  Co,  might  also  be  decreed  to  pay  to  the  Plaintiff 
what  should  be  in  their  hands  applicable  to  the  payment 
of  the  10,625/i,  and  that  William  Adam  might  be  re- 
strained firom  remitting  the  freight  or  proceeds  of  sale  to 
Adamy  Scotty  §•  Co.,  and  for  a  receiver.  The  Plaintiff 
moved  for  the  injunction. 


1843. 
Malcolm 

V. 

Scott. 


Statement. 


The  chum  of  the  Plaintiff  was  founded  upon  letters 
which  had  passed  between  Adam,  Scotty  §•  Co.,  their 
agents,  and  himself,  and  were  principally  disclosed  by 
the  answers.  The  letters  are,  for  the  most  part,  stated 
in  the  judgment  The  other  letters,  on  which  more  or 
less  reliance  was  placed  on  the  argument  for  the  Plain- 
tiff in  support  of  the  motion,  were  the  following: — 
Adamy  Scotty  Sf  Co.  to  Scott,  Belly  §•  Co.,  dated  Calcutta, 
16th  January,  1841 :  "  We  are  desirous  of  remitting 
C».  R«.  1 00,000  to  Mr.  Georffe  Malcolmy  as  if  by  a  draft 
to-day,  at  10  mos.  date,  at  exchange  2s.  \\d.  per 
O.  R«.,  10,625/.,  which  would  fall  due  in  London  19th 
November  next.  C^.  R«.  50,000  to  you  and  IVIr.  W. 
Scotty  for  his  loan  to  the  writer,  dated  as  above,  at 
exchange  2s.  \\d.y  5,312/.  10«.;  together,  15,937/.  lO^. 
Should  you  be  in  possession  of  funds,  we  have  to  re- 
quest the  favour  of  your  holding  these  smns  at  Mr. 
MalcoMs  and  your  own  disposal  respectively.'' — J.  S. 
B.  Scott  to  G.  Malcolmy  dated  Calcuttay  16th  January, 
1841,  (after  expressing  his  inability  to  say  how  their  cash 
accounts  stood,  so  as  to  regulate  the  remittance  of  the 
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Plaintiff^s  stock,  and  that  standing  in  his  own  name),  says, 
**  Being  anxious  to  make  some  funds  available  to  you,  I 
have  written  officially  to  Messrs.  Scott^  Bell,  Sf  Co.,  to 
hold  at  your  disposal,  on  or  before  the  19th  November 
next,  10,625/.,  being  the  equivalent  of  R».  100,000, 
exch.  28.  1^.  Our  friends  will  hold  this  amount  at 
your  disposal,  under  discount,  inunediately  after  the  re- 
ceipt of  this,  or  as  soon  as  they  are  in  possession  of 
funds," — Scott,  BeU,  Sf  Co.  to  G.  Malcolm,  dated  London, 
12th  March,  1841  :  "  AVe  beg  to  advise  you,  that  by 
the  overland  letters  from  India,  received  yesterday,  we 
are  requested  by  Messrs.  Adam,  Scott,  §•  Co.  to  account 
to  you  for  the  equivalent  of  C*.  R«.  100,000,  at  2^.  \^ 
per  rupee,  10  months  after  the  date  of  their  letter,  (16th 
January  last),  or  to  hold  that  amount  at  your  disposal, 
under  discount,  at  the  Bank  of  England  rates.  If  conve- 
nient to  us,  and  provided  we  are  in  funds  fit)m  their 
consignments  and  remittances  vi&  Colombo,  China,  and 
the  Mauritius »  At  the  present  time  we  are  considerably 
in  cash  advance  for  the  firm,  and  the  consignments  and 
remittances  hitherto  advised  will,  we  think,  fall  short  of 
the  engagements  we  are  under  on  this  account  We 
have,  however,  registered  the  above,  and,  should  remit- 
tances or  consignments  come  forward  to  enable  us  to 
meet  their  wishes,  we  shall  lose  no  time  in  advising 
you." — On  the  13th  of  March,  the  Plaintiff  requested 
Scott,  Bell,  8f  Co.  to  give  their  acceptances  in  respect  of 
the  remittance,  which  they  refused.  Several  subsequent 
letters  passed  between  the  Plaintiff  and  Scott,  Bell, 
Sf  Co.  in  the  months  of  March,  June,  August,  and  Octo- 
ber, 1841,  in  which  the  Plaintiff  pressed  for  a  definite 
understanding  with  regard  to  the  state  of  the  account 
between  Scott,  Bell,  8f  Co.  and  Adam,  Scott,  §•  Co.,  and 
the  time  at  which  payment  to  the  Plaintiff  might  be 
expected;  and  Scott,  Bell,  Sf  Co.,  on  the  other  hand, 
alleged,  that  their  balance  against  Adam,  Scott,  Sf  Co. 
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was  still  very  large,  and  they  declined  to  do  more  than 
refer  to  their  former  intimation.  In  reply  to  a  request 
of  the  Plaintiff  to  know  the  true  state  of  their  claims  on 
Adaniy  Scott,  8f  Co.,  Scott,  Bell  8f  Co.,  by  a  letter  of  the 
23rd  of  October,  1841,  said,  "  If  you  continue  to  be  a 
partner  in  the  present  firm,  we  shall  have  the  greatest 
pleasure  in  submitting  all  our  subsequent  accounts  to 
you ;  if  you  are  not,  we  do  not  acknowledge  your  right 
to  ask  for  any  particulars  in  regard  to  their  transactions 
with  us  beyond  what  we  have  already,  and  shall  con- 
tmue  cheerfully  to  give  you,  bearing  upon  the  remit- 
tances tliat  may  be  ultimately  available  for  the  payment 
which  the  Bengal  firm  desire  to  make  to  you"  (a). 


1843. 
Malcolm 

V. 

Scott. 


Statement* 


Mr.  JRoupell  and  Mr.  Bolt,  in  support  of  the  motion, 
contended,  that  the  communications  which  had  taken 
place  between  the  parties  had  given  the  Plaintiff  a  lien 
on  the  proceeds  of  "  The  Forfarshire,"  (if  not  the  freight), 
which  Adam,  Scott,  Sf  Co.  could  not  retract  It  was  not 
necessary  in  this  Court  to  make  out,  that  the  instruc- 
tions which  had  been  given  by  the  principal  were  so 
conclusively  accepted  by  the  agent  as  to  make  the  agent 
a  debtor  to  the  Plaintiff;  that  would  be  a  sufficient  case 
at  law :  WiUianis  v.  Everett  (i) :  it  was  sufficient  to 
shew  that  the  instructions  were  given,  and  were  acted 
upon  by  the  agent,  and  that  those  instructions  were 
communicated  to  the  creditor :  Bum  v.  CarvaUio  (c). 
All  these  circumstances  occurred  in  this  case,  and  created 
a  trust  or  charge  for  the  Plaintiff  which  the  Court  would 
enforce. 


Argument. 


(a)  The  remainder  of  the  ma- 
terial correspondence  will  be 
foand  in  the  judgment :  it  is  omit- 
ted in  the  statement  to  avoid  re- 


petition. 
(6)   14  East,  582. 
(c)  4  Myl.  &  Cr.  690. 
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Argument. 


Mr.  Koe  and  Mr.  HuUy  for  the  Defendant  William 
Adaniy  insisted  that  the  instructions  contained  in  the 
letters  might  be  and  had  been  revoked;  that  the  sup- 
plemental suit  deviated  from  the  original  suit,  and  was 
irregular;  that  the  letters,  except  those  of  the  16th  of 
January,  19th  of  November,  and  22nd  of  December, 
1841  (fl),  were  not  charged  in  the  bill,  and  were,  there- 
fore, inadmissible  as  evidence :  Whitley  v.  Martin  (i), 
Graham  v.  Oliver  {c) ;  and  that  the  injunction  could  not 
be  granted  in  the  absence  of  Adam,  Scott,  §•  Co. :  Browne 
V.  Blount  (d). 


Judgment. 


Vice-Chancellor  : — 

The  Plaintiff  claims  a  specific  lien  upon  the  proceeds 
of  the  sale  of  the  ship  "Forfarshire,'^  now  in  the  hands 
of  the  Defendant  William  Adam,  in  satisfaction  of  a 
debt  claimed  to  be  due  from  the  firm  of  Adam,  Scott,  §• 
Co.  to  the  Plaintiff.  The  Defendants  Scott,  Bell,  Sf  Co., 
whatever  they  may  formerly  have  done,  do  not  now 
claim  any  interest  in  these  monies,  and  the  Defendant 
William  Adam  himself  claims  no  interest  in  them.  The 
proceeding  is  in  effect  against  Adam,  Scott,  Sf  Co.,  the 
Calcutta  house,  in  their  absence,  except  so  far  as  they 
may  be  represented,  or  their  interest  protected,  by  Wil- 
liam Adam. 


The  lien  of  the  Plaintiff  upon  the  proceeds  of  tlie  sale 
of  "  The  Forfarshire"  is  founded  upon  an  alleged  con- 
tract, which  is  sought  to  be  made  out  by  means  of  a 
correspondence  that  has  passed  between  the  parties.  In 
considering  the  effect  of  this  evidence,  I  shall  divide  it 


(a)  Pages  41,  48, 56. 

(b)  3  Beav.  226. 


(c)  Id.  124. 

{d)  2  R.  &  Myl.  83. 
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into  three  branches  :  first,  the  letters  which  passed  be- 
tween the  Calcutta  house  and  William  Adam  ;  secondly, 
between  the  Calcutta  house  and  the  Plaintiff;  and 
thirdly,  between  the  Plaintiff  and  the  Defendant  William 
Adam. 


1843. 


Malcolm 

V. 

Scott. 


Judgment. 


In  considering  the  effect  of  this  particular  corre- 
spondence, it  should  be  observed,  that  the  letters  which 
passed  in  the  early  part  of  1841  between  Adam,  Scott, 
J-  Co.  and  Scott,  Bell,  &:  Co., — ^between  Scott,  Bell,  Sf  Co. 
and  the  Plaintiff, — and  between  Adam,  Scott,  ^  Co.  and 
the  Pl^tiff,  do  not  relate  to  any  specific  consignments 
whatever ;  and  it  cannot,  therefore,  be  disputed,  that,  at 
the  time  the  correspondence  I  am  about  to  notice  com- 
menced, Adam,  Scott,  Sf  Co.  were  free  to  deal  with  "  The 
Forfarshire"  as  they  thought  fit  And  the  questions 
upon  the  effect  of  their  correspondence  may  be  consi- 
dered under  two  heads :  first,  whether  the  effect  of  the 
correspondence  per  se  was  such  as  to  withdraw  "  The 
Forfarshire"  from  the  control  of  Adam,  Scott,  if  Co., 
and  give  the  Plaintiff  the  lien  he  claims,  in  the  absence 
of  an  actual  agreement  to  give  such  lien;  and,  secondly, 
whether,  upon  the  correspondence,  it  is  not  manifest 
that  the  Plaintiff  never  supposed  he  had  any  lien  upon 
"  The  Forfarshire,"  until  he  was  advised  by  some  one 
thai  he  might  possibly  establish  a  lien  by  means  of  the 
correspondence. 


The  first  branch  of  the  correspondence  is  that  be- 
tween the  Calcutta  house  and  William  Adam,  who  was 
their  own  agent ;  and  if  a  lien  could  be  made  out  by 
that  correspondence  alone,  it  might  be  material  to  con- 
dder  which  of  these  letters  were  sent,  and  which  re- 
ceived, by  particular  posts.  I  agree  to  the  observation 
on  behalf  of  William  Adam,  that  all  letters  sent  by  one 
post  and  received  by  one  post  must  be  considered  and 
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treated  as  one  commnnication.  It  might  also  be  ma- 
terial to  observe,  that  the  letters,  collectively  taken,  do 
not  purport  to  give  an  absolute  direction  with  respect 
to  the  application  of  the  proceeds;  but  the  Calcutta 
house  thereby  reserve  the  right  to  have  part  of  the 
proceeds  applied  in  satisfaction  of  the  claim  of  other 
persons.  I  am  satisfied,  however,  that  this  part  of  the 
correspondence  is  material  only  to  the  Plaintiffs  case, 
as  it  may  assist  in  throwing  light  upon  other  parts  of  it. 
Nothing,  I  conceive,  can  be  more  clear  than  that  in- 
structions communicated  by  a  principal  to  his  own  agent, 
to  apply  the  property  of  the  principal  in  payment  of  a 
particular  creditor,  do  not  per  se  give  that  creditor  any 
lien  upon  the  property  in  the  hands  of  the  agent :  Scott 
v.  Parcher  (a),  I  think  it  equally  clear,  that  the  mere 
announcement  by  a  principal,  even  to  his  creditor,  that 
such  an  arrangement  had  been  made  by  himself  for  the 
payment  of  the  creditor's  debt,  would  not  alter  the  case 
or  give  the  creditor  a  lien :  for  tliis  authority  can  scarcely 
be  wanting ;  but  if  it  were,  the  case  of  Ex  parte  Hey- 
wood{b\  a  case  in  bankruptcy,  and  one,  therefore,  which 
involved  the  equity  as  well  as  tlie  law  of  the  case,  the 
principle  of  the  decision  in  Garrard  v.  Lord  Lauder^ 
dale(c)y  and  the  explanation  which  is  given  by  Lord 
Cottenkam  in  Bill  y.  Cureton  ((/),  of  that  and  other  cases 
of  the  same  class,  would  remove  all  difficulty  upon  the 
subject.  It  is  clear  that,  notwithstanding  such  direction 
or  commimication,  the  property  may  remain  under  the 
dominion  of  the  debtor.  I  refer,  therefore,  to  this 
part — only  on  account  of  the  bearing  it  was  ssdd  to 
have  upon  the  other  parts — of  the  correspondence  out 
of  which  a  contract  might  possibly  be  made  out. 


It  appears  originally  to  have  been  the  intention  of  the 


(a)  3  Mer.  652 
{b)  2  Rose,  355, 


(c)  3  Sim.l;  2  R.  &  M.  451. 
(V)  2  Myl.&K.  510,511. 
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Calcutta  house  to  consign  the  ship  "  Forfarshire"  to 
Scotty  Belly  8f  Co.  for  sale,  and  that  the  proceeds  should, 
to  some  extent  at  least,  be  made  available  to  the  pay- 
ment of  the  Plaintiff's  debt.  This  intention  was  after- 
wards departed  from, — as  to  the  destination  of  the  ship. 
On  the  12th  of  September,  1841,  Adam^  Scott,  §•  Co. 
wrote  to  WilMam  Adam — "  By  the  last  accounts  from 
Macao  not  a  ball  of  ours  had  been  sold :  Leighton  had, 
however,  loaded  *  The  Forfarshire '  for  London  with  tea  at 
%L  10«.  per  ton ;  and  as  she  will  be  sold  at  home,  the 
proceeds  of  the  freight  and  block  should  not  be  far  short 
of  14,000/,  @  15,000i  I  am  thinking  of  sending  the 
power  to  you  for  this  purpose,  for  it  is  more  in  your 
Kne,  and  you  will  do  far  greater  justice  than  &,  jB.,  §•  Co. 
can  or  will.''  The  intention,  however,  on  the  part  of 
the  Calcutta  house,  that  the  proceeds  of  the  sale  should 
he  made  available  for  the  payment  of  the  Plaintiff's 
debt,  appears  to  have  continued  after  the  change  in  the 
destination  of  the  ship.  On  the  21st  of  October  George 
Ure  Adam  wntQQ  to  WilKam  Adam — ^^  Malcolm  has  about 
2500i  of  A.,  S.y  §•  Co.y  and  until  '  The  Forfarshire ' 
gets  home  he  cannot  get  a  pice  of  his  capital :"  and  he 
proceeds  to  intimate  his  intention  to  transfer  the  ship 
mto  the  name  of  William  Adam,  and  to  forward  the  bill 
of  sale  by  the  next  mail.  On  the  20th  of  November 
the  same  partner  wrote  to  William  Adam,  and,  after  in- 
fonning  him  that  the  bill  of  sale  conveying  "  The  For- 
farshire "  to  him  had  been  executed,  and  would  be  sent 
by  the  next  mail,  adds, — "  You  must  use  your  best  ex- 
ertions to  dispose  of  her,  and  let  Malcolm  have  a  portion 
of  his  capital  She  was  to  sail  from  Hong  Kong  about 
the  10th  ulto.,  if  all  her  repairs  were  complete."  On 
the  18th  of  December  the  necessary  bills  of  sale  and 
powers  of  attorney  arc  transmitted  to  William  Adam, 
enabling  him  to  sell  the  ship,  and  the  letter  of  Adam, 
Scott,  Sf  Co.  to  him  of  the  same  date,  notifying  the 
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transmission  of  these  instruments,  contains  this  pas- 
sage:— "  We  have  no  accounts  from  China  of  the  final 
departure  of  *  The  Forfarshire '  for  London^' — "  We  hope 
that  you  will  be  able  to  effect  a  sale  of  the  ship  at 
10,000/.  or  upwards ;  but  we  do  not  wish  to  limit  you 
to  500/.,  more  or  less,  our  desire  being  to  get  the  ship 
sold,  and  the  proceeds  made  available  to  Mr.  George 
Malcolm^^  On  the  18th  of  December,  1841,  they  again 
write, — **  With  reference  to  our  letter  of  the  11th  in- 
stant, we  beg  to  wait  upon  you  with  the  under-men- 
tioned policies  of  insurance  on  the  block  of  the  ship 
"  Forfarshire,^'  from  the  15th  instant  to  15th  March 
next,  which,  in  the  event  of  loss,  you  will  please 
recover,  and  make  the  proceeds  available,  as  before 
stated,  to  Mr.  George  Malcolm  ^^  Now,  up  to  that 
time,  there  appears  to  have  been  a  clear  intention  com- 
municated by  the  Calcutta  house  to  their  own  agents  in 
this  country  that  the  proceeds  of  the  sale  of  "  The  For- 
farshire "  should  be  made  available  for  the  payment  of  a 
portion  of  the  capital  of  the  Plaintifi^, — who  appears  to 
have  been  a  former  partner  in  the  house, — the  debt  which 
he  claimed  being  the  capital  owing  from  the  firm  on  his 
retirement.  To  this  time,  however,  there  had  been  no 
conmiunication  whatever  made  by  William  Adam  to  the 
Plaintiff  of  what  is  contained  in  these  letters ;  and  on  the 
22nd  of  December  George  Ure  Adam  writes  to  William 
Adam^  and  referring  to  the  other  letters  by  the  same 
mail  regarding  "  The  Forfarshire,^'  adds, — "  When  tell- 
ing you  to  make  the  proceeds  of  the  vessel,  when  sold, 
available  to  pay  to  Malcolm,  you  will  understand  that 
the  matter  will  be  conditional,  and  dependent  on  ad- 
vices from  me  by  next  mail.  I  have  no  fear  of  funds 
coming  from  China,  but  until  I  get  them  it  would  not 
be  just  to  pay  Malcolm  in  preference.''  And  the  writer 
then  goes  on  to  express  some  grounds  of  comphunt,. 
which  he  supposes  himself  to  have,  of  the  conduct  of 
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tbe  Flamtiff  towards  him.  Up  to  this  point,  therefore, 
there  was  nothing  more  than  instructions  sent  by  a 
principal  to  his  own  agent,  directing  him  in  what  way  he 
was  to  apply  the  property  of  the  principal  in  satisfaction 
of  his  obligations ;  and  before  any  communication  was 
made  to  the  creditors,  there  is  a  letter  which  says  that 
the  directions  formerly  given  are  to  be  conditional,  and 
dependent  upon  future  advices  from  the  principal  If 
this  letter,  and  the  other  letters  of  the  same  month,  were 
received  by  the  same  post,  and  are  to  be  taken  as  the 
asme  set  of  instructions,  it  is  plain  that  any  effect  the 
former  part  of  these  instructions  alone  might  have  had 
is  materially  reduced  by  the  latter  part  But  before  any 
communication  to  the  creditor,  the  agent  is  ordered  to 
hold  the  proceeds  according  to  the  future  direction  of 
the  principal 
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It  appears  that,  about  this  time,  the  Phuntiff,  not  being 
fltdsfied  with  the  progress  of  his  attempts  to  obtain  pay- 
ment of  his  debt,  sent  out  a  Mr.  Buchanan  to  India  as 
his  agent,  to  support,  if  not  to  enforce,  the  claim  there. 
This  step  appears  to  have  produced  a  change  in  the  in- 
tentions of  the  Calcutta  house;  for  on  the  21st  of 
January,  1842,  George  Ure  Adam^  writing  to  William 
Adam,  says,  ^^  As  to  the  state  of  our  account  with  them 
(&,  jB.,  Sf  Co.),  when  they  talk  to  you  about  it,  you 
diould  ask  to  look  at  our  statements :  they  have  behaved 
very  badly  to  refuse  to  give  the  information  to  Malcolm 
regarding  what  funds  were  indicated  by  us  vi&  Mauri" 
tius;  and  Malcolm  has,  on  the  other  hand,  acted  very 
badly  to  me  in  sending  out  Mr.  Buchanan,  at  the  same 
time  disputing  several  items  in  our  accounts,  as  not  com- 
ing within  the  province  of  our  business,  as  if  two  part- 
ners could  not  control  a  third :  it  was  my  desire  to  let 
him  have  his  capital — at  least  such  portion  as  I  thought 
we  might  safely  pay  to  him — with  the  shortest  delay. 


VOL.  m. 
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but  since  he  has  resolved  to  dispute  our  accounts,  I  will 
not  pay  him  anything.  Mr.  Buchanan  has  called  twice, 
and  I  told  him  that  I  had  already  made  arrangements 
to  pay  Malcolm  about  10,000/.  out  of  the  proceeds  of 
*  The  Forfarshire,'  and  that  1  considered  Malcolm,  under 
the  circumstances,  was  dealing  harshly  towards  me :  he 
disclaimed  this." — "  Nothing  has  been  done  by  Buchanan 
as  yet,  and  he  is  waiting  till  the  mail  comes  in  with 
fresh  instructions  fix)m  Malcolm.^^ — "  I  have  got  Twr- 
ton^3  opinion  privately  that  Malcolm  cannot  annoy  me 
by  calling  for  security  or  for  the  payment  of  any  portion 
of  a  disputed  partnership  account,  especially  as  there 
were  no  articles  of  co-partnership  or  deed  of  dissolution, 
so  that,  if  he  intends  to  give  trouble  by  calling  for  his 
money,  I  shall  meet  him  with  unsettled  dependencies. 
It  was  my  wish  to  meet  his  desire  to  get  his  money 
with  all  possible  dispatch." — "  I  doubt  the  propriety  now 
of  giving  him  any  of  his  money  in  Englandy  and  I 
wish  it  were  possible  for  you  to  raise  10,000/.  on  the 
block  of  ^  The  Forfarshire,'  and  send  the  money  out  at 
once  to  me,  and  thus  leave  the  adjustment  of  all  the 
partnership  accounts  here.  As  the  vessel  stands  in  your 
name,  you  can  do  as  you  like  with  her,  and  no  one  can 
arrest  her  or  her  freight  Scotty  Belly  8f  Co.  have  a 
claim  against  Colfy  (a)  for  some  balance  due  on  ship- 
ments, and  Richard  Bell  has  written  home  that  so  much 
of  the  freight  will  be  available  to  pay  them  for  Colly^s 
debt.  Let  the  money  due  on  shipments  made  by  J.  W. 
and  W.y  S.y  B.  for  5000/.  be  paid  them  from  the  freight, 
in  the  first  place.  If  you  can  by  any  satisfactory  way 
raise  even  5000/.  or  6000/.  on  the  block,  I  wish  you 
would  do  so  and  remit  the  amount,  and  the  remainder 
when  you  sell  the  vessel."  Again,  on  the  22nd  of 
January,  he  wrote  thus : — "  Kegarding  Malcolm,  I  have 


(a)  A  part-owner  of  the  ship,  on  whose  interest  nothing  turned. 


CASES  IN  CHANCERY. 


51 


told  him,  that,  as  he  has  sent  out  a  representatiye  here, 
oar  correspondence  will  now  cease;  and  that  I  regret 
there  should  be  any  difference  existing  between  us. 
You  will,  of  course,  not  give  him  any  information  re- 
garding *  The  Forfarshire,'  for  his  account  must  be  ad- 
justed here.  He  will  be  anxious,  perhaps,  for  some 
promise  from  you,  but  you  cannot  give  him  one:  on 
the  other  hand,  as  I  do  not  know  but  you  might  have 
paid  him  some  money,  Buclianan  cannot  call  upon  me 
for  a  double  payment,  or  even  security,  supposing  that 
our  partnership  accounts  were  free  from  dependencies, 
but  which  they  are  not.** 


1843. 


Judgment. 


Many  other  letters  were  read,  which  were  only  im- 
portant for  this  case,  as  shewing  in  what  way  the  Co/- 
eutta  house  was  ^ving  directions  to  their  own  agents.  It 
is  sufficient  for  me  to  say,  that  the  result  of  these  letters 
18,  that,  at  the  time  I  have  mentioned,  the  Calcutta  house, 
in  their  directions  to  their  agents,  countermand  the  au- 
thority they  had  formerly  given,  and  direct  that  Mai" 
colm  shall  have  no  part  of  the  money  in  the  hands  of 
WUUam  Adam  applied  in  pajrment  of  his  claim,  always 
acknowled^ng,  however,  that  the  Plaintiff  was  a  cre- 
ditor ;  and  nothing,  as  will  hereafter  be  seen,  had  passed 
between  William  Adam  and  the  Plaintiff  upon  which  the 
Pl^tiff  can  sustain  his  claim.  This  is  the  result  of  the 
correspondence  down  to  the  letters  which  advert  to  the 
institution  of  the  suit. 


Now  this  correspondence — ^no  other  communication 
being  made  to  the  Plaintiff,  by  the  agent,  than  appears 
in  the  third  branch  of  it,  to  which  I  will  presently  refer 
— ^was  nothing  more  than  a  direction  given  by  a  principal 
to  his  own  agent ;  and,  so  far  as  the  direction  of  the  ap- 
plication of  the  proceeds  of  the  ship  went,  was  counter- 
nianded,  before  any  communication  had  been  made  by 
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the  agent  to  the  creditor,  under  which  a  lien,  not  ^ven 
bj  the  directions  to  the  agent  alone,  could  have  been 
acquired  by  the  creditor. 

It  is  from  the  second  branch  of  the  correspondence, — 
that  which  passed  between  the  Calcutta  house  and  the 
Plaintiff, — that  the  lien  must  (if  at  all)  be  made  out^ 
and  to  that  end  the  correspondence  must  be  shewn  to 
evidence  an  agreement  between  the  Calctdta  house  and 
the  Plaintiff  to  give  him  the  lien  which  he  claims  in  this 
suit.  I  accede  to  the  Plaintiff^s  argument,  that  where 
there  is — as  in  this  case  there  clearly  is — a  good  con- 
sideration for  the  lien,  it  is  immaterial  what  may  be  the 
form  of  the  transaction.  It  is  only  necessary  that  the 
transaction  should  be  evidence  of  an  agreement  for  a 
lien :  the  real  nature  of  the  transaction,  and  not  the 
mere  form  of  it,  must,  I  apprehend,  be  regarded :  BiU 
y.  Cureton  [a) ;  which  case  I  followed  in  Hughes  v. 
Stubbs  (b). 


The  case  of  Bum  v.  Carvalho  (c)  was  relied  upon  as 
an  authority  in  the  Pontiff's  favour.  In  that  case  the 
creditors  requested  the  debtor  to  order  Regoy  the  holder 
of  property  of  the  debtor,  immediately  to  hand  over  to 
the  creditor's  agent  such  property  as  R^o  might  have 
belonging  to  the  debtor,  equivalent  in  value  to  the 
amount  of  certain  bills ;  in  answer  to  which  request^  the 
debtor  promised  that  he  would  write  to  Rego,  and  direct 
him  to  hand  over  to  the  creditor's  agent  property  of  the 
debtor  to  cover  the  amount  of  the  bills  which  might  not 
eventually  be  paid.  Lord  Cottenham  describes  this  as  the 
result  of  the  state  of  &ct8  before  him  (d)y  and  says, — 
**  The  question  is,  whether  such  promise  and  agreement 
would  not  give  a  Hen  in  equity ; "  and  he  decides  that 


(a)  2Myl.  &K.611. 

(b)  1  Hare,  476. 


(c)  4  Myl.  &  Cr.  690. 
Id)  lb.  p.  701. 
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the  letters,  oontaimng  the  request  aiid  the  promise, 
amounted  to  an  equitable  assignment  of  the  fund  in  the 
kmds  of  Rego.  That  was  a  promise  to  paj  out  of  a 
particular  fimd,  in  answer  to  an  application  for  payment 
out  of  that  very  fund.  I  do  not  conceive  that  Lord 
Cattenham  meant  to  decide  anything  more  in  that  case, 
than  that,  where  you  make  out  the  agreement  to  give 
the  lien»  the  form  of  the  transaction  is  not  material 


1843. 


Judgment, 


Now,  in  this  case,  there  is  no  agreement  in  terms; 
the  Plaintiff  has  alleged  in  the  bill  that  there  was  an 
agreement  giving  him  the  lien  which  he  claims,  and 
he  has  endeavoured  to  substantiate  that  allegation  by 
the  letters  I  will  assume,  in  favour  of  the  Plaintiff,  for 
the  present  purpose,  that  the  letters  of  George  Ure  Adam 
are  to  be  taken  as  the  letters  of  the  Calcutta  house, 
although,  looking  at  the  manner  in  which  the  acts  of 
Scatty  one  of  the  partners,  are  sometimes  spoken  of,  it  is 
impossible  to  regard  several  of  the  letters  otherwise  than 
as,  in  truth,  the  private  letters  of  George  Ure  Adam. 
The  first  of  the  letters  to  which  I  will  refer  is  the  letter 
of  the  1st  of  September,  1841,  written  by  the  Plaintiff 
to  Mr.  George  Ure  Adaniy  which  is  as  follows : — **  By 
this  msdl  Mr.  Dunlop  is  transmitting  orders  to  Calcutta 
to  send  home  his  funds,  for  the  purposes  of  our  contem- 
plated co-partnership.  I  have  always  represented  to 
him  and  Anderson  the  certainty  of  the  whole  of  my 
money  in  your  hands  being  released  and  sent  home  to 
me  at  the  dose  of  the  present  indigo  season,  if  not  sooner. 
I  presume  there  is  no  doubt  I  am  right  in  this  view: 
aheady,  for  some  time,  I  have  been  at  a  stand-still  in  my 
business,  and  must  yet  continue  so  for  months,  in  conse- 
quence of  my  capital  being  in  your  hands;  but  I  do 
hope  that  I  shall  be  saved  the  disadvantage  and  humilia- 
tion of  being  without  my  quota  of  capital  when  Mr. 
Dunlop  is  placed  here,  at  the  extreme  latest  period 
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1843.  named  by  me  for  the  payment  of  mine.  I  entreat  von 
to  write  me  by  the  first  mail  aAer  receipt  of  this,  with 
whatever  remittance,  mach  or  little,  you  can  eend,  and 
stating  positirely  at  what  following  date  or  dates  I  may 
calculate  upon  the  whole  remaining  portion  of  my  funds 
being  despatched  finom  Calcutta.  Until  I  have  your  as- 
surance when  you  will  remit  me  in  full,  I  cannot  enter 
on  the  new  partnership  proposed,  even  if  the  others  were 
consenting;  and  my  being  kept  in  entire  inactivity  and 
suspense,  with  the  burthen  of  a  commerdal  establishment, 
is  becoming  already  a  very  serious  matter.  I  wish  it  had 
long  ago  occurred  to  me  to  ask  you  to  state  the  time  at 
which  I  might  depend  on  remittances  being  despatched.^ 
This  letter  was  answered  on  the  19th  of  November,  1841 ; 
there  were  intermediate  letters  to  which  I  shall  refer. 
But,  speaking  of  the  letter  of  the  1st  of  September^  with 
reference  to  the  answer  to  it  on  the  19th  of  November, 
it  is  to  be  remarked,  that  it  b  not  like  the  letter  in  Bum 
Y.  Carvalhoy  asking  security  for  payment  of  the  debt, 
still  less  asking  for  pajrment  out  of  a  specific  fund ; 
it  is  nothing  more  than  a  request  by  the  creditor  to  be 
informed  when  he  may  look  for  pajrment  of  his  debt 

On  the  15th  of  September,  1841,  before  the  Plaintifi^s 
letter  of  the  Ist  September  had  been  received,  a  letter 
was  written  from  the  Calcutta  house  to  the  PUdntifi^,  in 
which  this  passage  occurs: — "The  ship  'Forfarshire,' by 
the  last  accounts  from  Chinay  was  laden  for  England  with 
tea,  and  as  her  block  and  freight  will  be  available  for 
OUT  London  accounts  to  the  extent  of  14,000i  @  15,000i., 
you  will  get,  if  you  have  not  hitherto  got,  payment  of 
the  equivalent  of  the  lac  Colli/  Kincar  owns  a  third, 
and  his  power  to  sell  will  go  home  by  the  next  m^ 
There  is  a  dispute  with  the  former  commander.  Captain 
Itapsony  who  has  not  executed  a  bill  of  sale  for  one-third 
share.  He  must,  however,  give  way,  and  before  a  month 
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I  hope  to  get  the  share  which  he  has  sold  to  us  trans- 
ferred." Now  that  appears  to  me  to  be  a  very  material 
letter  to  be  considered  in  this  case ;  it  raises  an  import- 
ant mercantile  question ;  it  is  a  letter  not  written  in  an- 
swer to  any  application  for  security^  but  is  a  spontaneous 
conmiunication  from  the  Calcutta  house  to  their  cre- 
ditor, before  the  receipt  of  the  letter  of  the  1st  September, 
informiDg  him  that  they  have  sent  to  their  own  corre- 
spondents a  ship  which  would  be  made  available  for  their 
London  account;  and  that  the  creditor  will  from  that 
source  get,  if  he  has  not  already  obtained,  payment  The 
conclusion  to  which  I  have  come,  without  hesitation,  upon 
consideration  of  the  authorities,  is,  that  the  communi- 
cation of  that  fact,  if  nothing  more  had  passed,  would 
not  have  given  the  creditor  a  right  in  this  Court  to  have 
the  fund  in  the  hands  of  the  agent  impounded  towards 
satis&ction  of  the  debt.  It  was  nothing  more  than  an 
intimation  that  the  debtor  had  made  arrangements  by 
which  the  creditor  might  be  benefited,  but  which  lefl 
the  fund  indicated  entirely  in  the  hands  of  the  debtor, 
80  far  as  respected  its  application  as  a  part  of  his  London 
account.  A  creditor  could  no  more  acquire  a  lien  upon 
the  property,  withdrawing  it  from  the  control  of  the 
debtor,  by  force  of  such  a  communication  only,  than  he 
could  acquire  a  right  to  have  a  receiver  appointed  over 
real  estate,  because  the  owner  spontaneously  informed 
him  that  he  intended  that  his  Christmas  rents  should  be 
applied  in  payment  of  his  debts,  including  that  of  the 
particular  creditor. 


1843. 


Judgment. 


On  the  21st  of  October  (still  before  the  Pl^tiflPs 
letter  of  the  1st  September  was  received)  another  letter 
was  written  finom  Calcutta  to  the  Plaintiff,  which,  after 
some  remarks  on  the  general  state  of  their  account,  pro- 
ceeds,— ** Until  *  The  Forfarshire'  be  realized,  there 
will  be  no  funds  available  to  pay  up  any  of  your  capi- 
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tal;  and  surely,  if  I  am  not  able  to  pay  Messrs.  Binney 
8f  Webster  for  their  advances  on  shipments,  you  cannot 
expect  that  I  can  find  the  means  to  honour  bills  from 
JEngland.^^  And  the  writer  concludes, — "  In  fact,  I  have 
no  means  of  paying  you,  as  I  said  before,  until  *  The  For- 
farshire' be  sold."  This  letter  appears  to  me  to  go 
somewhat  further ;  it  refers  to  other  creditors  and  their 
clidms  as  being  prior  to  that  of  the  Plaintiff.  There  are 
similar  communications  to  the  effect,  that  arrangements 
are  made  to  make  the  proceeds  of  "  The  Forfarshire  " 
available  to  the  payment  of  the  debt,  but  not  ihtend- 
ing  to  give  any  lien,  neither  agreeing  nor  promising  to 
do  so ;  and  unless  I  entirely  mistake  the  law  of  the  case, 
not  in  effect,  giving  any  lien. 


I  now  come  to  the  letter  of  the  greatest  importance  to 
the  case, — ^that  of  the  19th  of  November,  1841, — which 
is  the  answer  to  the  letter  of  the  Ist  of  September,  by 
which  the  Plaintiff  had  asked  when  he  might  be  paid. 
The  writer  says, — "  First  and  foremost,  regarding  your 
capital,  I  have  so  far  anticipated  your  inquiry  as  to 
time,  at  least,  for  the  greater  portion,  by  the  proceeds  of 
*  The  Forfarshire,'  when  that  vessel  is  sold;  at  present 
we  have  no  positive  intelligence  of  her  having  left  China, 
and  there  is  little  prospect  of  her  reaching  England  till 
the  end  of  January.  I  would  not  have  kept  you  a  month, 
or  even  a  day,  out  of  funds,  if  I  could  have  possibly  reme- 
died the  evil,  but  I  have  been  obliged  to  find  funds  to  carry 
on  the  indigo  factories,  and  to  meet  local  engagements.'' 
To  understand  this  letter,  we  must  see  to  what  it  refers. 
Now  all  that  had  been  done  with  respect  to  the  proceeds 
of  "  The  Forfarshire  "  was,  the  sending  an  instruction  to 
the  agent  first  to  make  it  available  to  pay  a  portion  of 
the  Plaintiff's  capital ;  and  before  that  was  communi- 
cated to  him,  the  order  was  countermanded  as  regards 
him.     This  letter  was  received  in  the  meantime,  merely 
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teDing  the  creditor,  that  such  an  arrangement  had  been 
made.  The  last  letter  to  which  I  shall  refer,  on  this 
head,  is  that  of  the  9th  of  February,  1842,  from  George 
Ure  Adam  to  the  plaintiff: — '^Regarding  your  capital 
and  its  payment,  my  previous  letters  will  have  made  you 
aware  of  my  position,  and  the  mode  in  my  power  of 
making  as  much  as  I  could  early  av^lable  to  you/' 
There  is  then  a  complaint  of  the  course  taken  by  the 
Plidntiff  in  drawing  bills  on  Adam,  Scott,  ^  Co,,  and  an 
expression  of  the  anxiety  of  the  writer  to  send  home 
remittances ;  and  he  then  goes  on : — "  But,  as  I  s^d 
before,  how  can  you  expect  any  portion  of  your  capital 
when  Mr.  Binney  and  Mr.  Webster  have  not  yet  been 
{Kud  the  advance  of  5000/.  on  the  copper?  In  another 
month  I  hope  to  see  all  the  China  accounts  closed,  and 
that  I  shall  then  be  able  to  make  a  further  remittance  to 
London,  in  addition  to  the  contemplated  mode  of  making 
the  proceeds  of  ^  The  Forfarshire '  available  to  you ;  but 
if  you  are  pressing,  it  will  only  cause  Messrs.  Binney  Sf 
Webster  to  insist  upon  your  having  no  preference  shewn 
to  you,  and  defeat  the  object  of  an  early  settlement  with 
you  of  the  greater  portion  of  your  capital  that  will  be 
due  to  you." 


1848. 


Judgment, 


I  have  looked  narrowly  through  the  rest  of  the  corre- 
spondence for  any  letter  written  by  the  Plaintiff,  either 
to  the  Calcutta  house  or  to  any  of  the  other  parties, 
shewing  that  he  denied  the  Calcutta  house  to  be  in  that 
position  with  respect  to  the  proceeds  of  "  The  Forfar- 
shire," which  they  here  represented ; — they  tell  him  that 
some  one  else  is  to  be  pidd  before  him ;  that,  if  he  presses, 
he  will  only  delay  the  payment  of  his  own  claims,  and 
they  speak  of  it  merely  as  a  contemplated  mode  of  dis- 
posing of  the  proceeds.  I  do  not,  however,  find  any  such 
letter ;  but  if  the  Plaintiff  at  that  time  had  thought  the 
former  letter  had  given  a  lien  upon  the  fund,  the  answer 
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would  have  been  to  this  effect: — "You  have  already 
^ven  a  lien  upon  the  proceeds  of  *  The  Forfarshire;'  what 
do  you  mean  by  speaking  of  this  as  a  contemplated  mode 
of  payment,  and  of  paying  other  persons  in  preference 
to  me  ?"  Instead  of  this,  he  acquiesces  in  their  statement 
of  the  situation  of  the  parties  with  respect  to  this  fund : 
it  very  much  resembles  an  admission  on  his  part  of  that 
which  I  think  is  the  effect  of  the  former  letters,  that 
Adam^  Scott,  if  Co.,  had  a  right  to  apply  the  proceeds  of 
"  The  Forfarshire  "  in  the  way  they  thought  best. 


But  the  letters  which  appear  to  me  to  put  the  truth 
of  the  case  beyond  all  dispute  are  those  which  I  have 
classed  as  the  third  branch  of  the  correspondence,  be- 
tween the  Plaintiff  and  fVilliam  Adam.  These  letters 
appear  to  me  to  be  totaUy  inconsistent  with  the  notion, 
that,  at  the  time  they  were  written,  the  Plaintiff  consi- 
dered he  had  any  lien.  The  Plaintiff,  on  the  7th  of 
December,  1841,  writes  to  William  Adam,  and  refers 
to  a  letter  he  had  received  from  George  lire  Adam,  of 
the  31st  of  October,  and  to  the  position  and  resources  of 
the  Calcutta  firm,  and  adds : — "  Do  you  know  or  hear 
anything  of  ^  The  Forfarshire,'  from  China  f  He  (your 
brother)  looks  to  that  vessel  and  her  freight  as  a  source 
of  payment  to  me."  In  the  next  letter  from  the  Plain- 
tiff to  William  Adam,  dated  the  14th  of  March,  1842, 
he  writes  as  follows : — "  By  the  last  overland  I  received 
from  your  brother  a  short  private  letter,  which,  although 
not  written  in  an  unfriendly  tone,  indicates  some  disap- 
pointments and  soreness  at  the  steps  I  have  taken  with 
a  view  to  the  liquidation  and  settlement  of  my  long  out- 
standing claim  on  A,,  S.,  8f  Co.  I  am  sorry  there  should 
be  a  momentary  feeling  of  this  sort  on  his  part :  I  ascribe 
it  to  the  irksomeness  of  his  position  generally,  which  was 
calculated  to  rufile  his  temper ;  eventually  he  will  be 
satisfied,  that  in  whatever  I  have  done  I  have  but  yielded, 
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and  that  reluctantly  and  tardily,  to  the  most  obvious 
dictates  of  prudence,  and,  in  part,  to  the  force  of  neces- 
rity." — "  How  is  it  that  *  The  Forfarshire'  and  her  freight 
come  to  you  instead  of  S.,  JB.,  §•  Co,  f  Is  there  any  new 
disagreement  between  the  parties  ?"  I  refer  to  this  let- 
ter to  shew,  that  at  this  time  the  Plaintiff  had  received 
a  letter  indicating  dissatisfaction  at  the  steps  which  he 
had  taken ;  and  he  still  continues  to  speak  in  these  gene- 
ral terms  of  "  The  Forfarshire."  On  the  15th  of  March, 
William  Adam  answered  the  letter  of  the  14th  by  a 
private  note,  contidning  some  general  observations  relat- 
ing to  the  members  of  the  firm  and  its  affairs,  but  not 
contwiing  any  expression  intimating  an  acknowledg- 
ment that  the  Plaintiff  had  any  interest  whatever  in  "The 
Forfarshire."  There  is  then  a  letter  from  George  Mai" 
colm  4f  OO'  (the  Plaintiff's  firm)  to  William  Adam,  of 
the  14th  of  March,  as  follows : — "  Our  advices  from  Cal- 
cutta by  the  last  overland  mail  lead  us  to  believe  that 
you  have  received  from  Messrs.  Adam,  Scott,  §•  Co.,  in- 
structions, in  which  we  are  materially  interested  respect- 
ing the  ship  ^  Forfarshire,'  whose  arrival  from  China 
may  be  now  daily  looked  for.  Having  had  no  commu- 
nication from  you  on  the  subject,  we  take  leave  to  in- 
quire whether  you  have  received  such  instructions,  and 
to  request,  that,  if  you  have  received  them,  you  will  do 
us  the  favour  to  state  the  particulars  for  our  inform- 
ation.'* 


1843. 


Judgment, 


It  has  been  insisted,  on  the  part  of  the  Plaintiff,  that 
the  words  in  this  letter,  "  in  which  we  are  materially  in- 
terested," amount  to  an  assertion  on  his  part,  that  he 
had  a  pre-existing  interest  in  the  proceeds.  I  do  not  so 
understand  the  letter,  and  I  think,  from  the  letters 
which  follow,  it  is  impossible  to  believe  that  at  that 
time  the  Plaintiff  believed  a  lien  was  given  him  by  the 
previous  correspondence-    The  answer  of  William  Adam 
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on  the  15th  of  March  is: — "In  rejJy  to  your  letter 
which  I  have  just  received^  I  beg  leave  to  state  that  I 
have  not  received  any  instructions  by  the  last  overland 
mail  £rom  Messrs.  Adam,  Scott,  8f  Co,,  in  which  you  are 
materially  interested,  respecting  *  The  Forfarshire.'^'  The 
Plaintiff,  on  the  17th  of  March,  acknowledging  Mr. 
Adonis  letter  of  the  15th,  says,  "  The  information  in 
it  is  so  different  from  what  we  had  reason  to  expect, 
that  we  conclude  there  must  be  a  misimderstanding 
somewhere.  It  occurs  to  us  that  you  may  possibly  be 
able  to  throw  more  or  less  light  on  the  matter  if  we  state 
particularly  the  purport  of  our  Calcutta  advices,  with 
reference  to  which  we  addressed  you  on  the  14th  in- 
stant." Now,  what  are  the  grounds  upon  which  the 
Plaintiff  states  that  he  thought  William  Adam  was  to 
receive  instructions  in  which  he  was  interested?  He 
does  not  refer  to  any  of  the  letters  of  the  Calcutta  house, 
but  to  a  letter  from  his  own  agent  at  Calcutta ;  for  he 
proceeds  thus : — "  In  a  letter  from  Mr.  Buchanan,  dated 
the  19th  January  last,  he  tells  us  he  had  been  assured 
by  Mr.  George  William  Adam,  on  the  part  of  Messrs. 
Adam,  Scott,  Sf  Co.,  that  they  had  consigned  to  you  ^  The 
Forfarshire,'  with  instructions  to  pay  us  a  sum  of 
money,  to  be  realized  therefrom,  which,  he  says,  they  cal- 
culate will  be  more  than  10,000il,  and  probably  ll,000iL 
or  12,000/.  Mr.  Buchanan  adds,  ^  to  my  request  that 
they  should  send  you  bills  upon  Mr.  Adam,  in  London, 
or  give  you  some  sort  of  authority  by  which  you  might 
claim  an  interest  in  this  ship,  they  s^d  it  was  not 
necessary,  as  instructions  had  been  already  given  to 
their  own  agent.'  Perhaps  these  particulars  from  Mr. 
Buchanan^s  letter  may  suggest  to  you,  and  enable  you 
to  communicate  to  us,  some  explanation  of  the  non-receipt 
by  you  of  any  directions  from  your  brother  or  his  firm^ 
respecting  a  payment  to  us  or  to  om:  Mr.  Malcolm,  from 
the  source  alluded  to,  in  conformity  with  the  representa- 
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tion  made  to  Mr.  Buchanan  in  Calcutta^  If  you  can 
help  to  dear  up  this  matter,  we  are  sure  you  will  be 
willing  to  do  BO  for  the  sake  of  all  concerned,  eepedally 
for  the  purpose  of  enabling  us  to  avoid  any  inaccurate 
representation  of  the  case,  in  what  we  shall  have  to  write 
on  the  subject  to  Mr.  Buchanan.^ 


1843. 


Judgment, 


It  is  imposdble  to  believe  that  the  Plidntiff  at  that 
moment  supposed  he  had  a  lien  by  contract  on  ^^  The 
Forfarshire.'^  He  does  not  say  to  William  Adam, 
your  brother,  in  a  letter,  has  pledged  the  proceeds  of 
"The  Forfiurshire ;"  but  he  says,  "My  agent,  Mr. 
Buchanan,  writes  me,  and  says,  that  an  arrangement 
has  been  made  by  the  house  there  to  give  you  instruc- 
tions so  to  apply  the  proceeds;"  yet  at  this  time  the 
Plaintiff  was  in  possession  of  all  the  information  that 
he  is  now,  and  was  in  the  position  to  have  made  the 
daim  if  it  existed.  William  Adam  replies  on  the  2l8t 
of  March,  and  says^  that  he  had  considered  the  question 
to  relate  to  letters  received  by  the  last  mail ;  that,  as  to 
letters  generally,  he  had  received  from  Adam,  Scott,  ^ 
Co.,  on  the  11th  of  February  preceding,  instructions  as 
to  the  sale  of  the  ship  "  Forfarshire,"  and  the  applica- 
tion of  the  proceeds ;  and  that,  at  the  same  time  (the 
letters  being,  as  the  answer  states,  received  by  the  same 
post),  he  was  informed  by  his  brother  that  those  instruc- 
tions were  conditional,  and  dependent  on  advices  from 
him  by  the  succeeding  mail  He  continues,  "  I  have 
once  received  a  letter  from  him  stating,  that  in  con- 
sequence of  yom:  Mr.  Malcolm  having  sent  out  Mr. 
Buchanan  to  Calcutta,  who  is  disputing  the  accounts  of 
Adam,  Scott,  if  Co.,  the  whole  matters  between  them  are 
to  be  adjusted  there.  You  will,  therefore,  see  that  I 
must  refer  you  for  any  further  information  which  you 
may  require  to  Calcutta.^  There  are  several  other 
letters  of  the  same  tendency,  to  which  I  only  refer  as 
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shewing  that  nothing  had  passed  between  the  Plaintiff 
and  William  Adam  which  could  have  given  the  lien 
claimed ;  but  the  letters  I  have  read  are  material  to  shew 
that  the  Plaintiff  relied  upon  the  information  he  had  re- 
ceived from  Buchanan  of  the  intention  of  the  Calcutta 
house,  and  did  not  insist  that  any  letter  from  the  CaU 
cutta  house  to  him  actually  gave  him  the  lien.  It  ap- 
pears to  me  that  there  is  nothing  on  any  part  of  this 
correspondence  to  establish  the  lien  which  the  Plaintiff 
claims. 


Something  was  hinted  at  about  forbearance  by  the 
Plaintiff  to  sue  upon  the  strength  of  the  correspondence. 
I  do  not  think  I  should  be  justified  in  speculating  upon 
such  forbearance,  unless  the  letters  were  such  as  to  justify 
the  ai^ument;  that  is,  unless  they  gave  the  Plaintiff 
the  lien  he  claims,  or  justified  him  in  believing  they 
were  intended  to  do  so.  But  I  have  already  shewn  that 
the  Plaintiff  did  not  so  understand  the  letters ;  and  his 
proceedings  by  the  agency  of  Mr.  Buchanan  shew  there 
was  no  forbearance. 

Looking  upon  this  as  a  question  of  the  greatest  im- 
portance, — whether  communications  of  this  kind  have 
the  effect  of  giving  a  creditor  a  right  upon  a  specific 
fund, — I  have  felt  it  my  duty  to  go  through  all  the  cor- 
respondence for  the  purpose  of  shewing  in  what  way 
every  part  of  it  bears  upon  the  question.  In  order  that 
there  may  be  no  doubt  of  the  grounds  upon  which  I  go, 
I  shall  notice  also  the  objections  which  were  taken  on 
the  part  of  the  Defendant  to  the  application. 

One  ground  was  the  absence  of  Adam^  Scotty  4*  Co^y 
the  parties  really  interested  in  the  property, — and  I  was 
referred  to  the  case  of  Brovme  v.  Blount  (a) ;  that  case 


(a)  2  R.  &  Myl.  83.    See  2  Hare,  585. 
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does  not  goyem  the  present.  If,  where  property  in  the 
hands  of  A.  clearly  belonged  to  JB.,  it  was  held  that, 
because  the  trustees  of  the  property  are  out  of  the  juris- 
diction, A,  may  withdraw  the  property,  it  would  open 
the  door  to  great  fraud.  The  property  being  in  this 
country,  and  vested  in  William  Adam^  if  the  Plaintiff's 
right  had  been  made  out,  there  would  be  no  difficulty  on 
that  ground  in  granting  the  injunction. 


1843. 


Judgmtnt, 


Another  objection  was,  that  the  letters  principally  re- 
lied upon  were  not  charged  in  the  bill,  and  it  was  urged 
that  they  were,  therefore,  inadmissible.  The  cases  of 
Whitley  v.  Martin  (a)  and  Graham  v.  Oliver  (i)  were 
died,  to  which  I  have  very  oflen  been  referred :  they 
iq)pear  to  me  to  be  cited  for  a  proposition  much  broader 
than  Lord  Langdale  ever  meant  to  lay  down.  It  is  very 
difficult  to  say  that  those  particular  cases  could  have 
been  decided  otherwise  than  they  were;  but  the  mar- 
ginal notes  go  much  farther  than  the  judgments.  This 
bill,  however,  expressly  charges  that  there  was  an  agree- 
ment for  giving  the  lien  in  question,  and  I  am  perfectly 
clear,  according  to  the  rule  Lord  Cottenham  laid  down, 
that  whatever  would  be  evidence  of  an  agreement  at  law 
is  evidence  in  equity,  subject  to  this,  that,  if  one  party 
should  keep  back  evidence  which  the  other  might  ex- 
plain, and  thereby  take  him  by  surprise,  the  Court  will 
give  no  effect  to  such  evidence,  without  first  giving  the 
party  to  be  affected  by  it  an  opportunity  of  controvert- 
ing it.  The  only  observation  I  make  as  to  the  ab- 
sence of  the  letters  in  the  bill  is,  that,  as  this  is  a  pro- 
ceeding against  parties  abroad,  I  should  have  been  very 
much  disinclined  to  grant  the  injunction  agiunst  them  if 
I  had  found  the  Plaintiff  had  kept  back  letters  which 
ought  have  been  communicated  to  the  parties  in  India^ 


(a)  3  Beav.  226. 


(b)  Id.  124. 
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and  to  which  they  might  have  giveii  an  answer.  It  ia 
not  undeserving  of  remark,  that  the  only  letter  relied 
upon  is  that  of  the  16th  of  January,  1841,  and  the  other 
letters  are  merely  referred  to  generally,  and  are  not 
stated  as  giving  a  lien;  they  are  adduced  merely  to 
support  the  general  statement  that  a  lien  had  been 
given.  I  do  not,  however,  dispose  of  the  case  upon  this 
narrow  ground;  althou^  perhaps,  I  might,  as  a  matter 
of  pleading,  have  done  so. 


The  third  objection  was,  that  the  relief  cannot  be  had 
upon  a  supplemental  bilL  There  is  nothing  in  that  ob- 
jection. The  original  bill  states  the  letter  of  January, 
1841,  in  which  the  Plaintiff  is  informed  that  provision  is 
made  for  payment  of  his  debt  out  of  certain  consign- 
ments to  be  made  to  Scotty  Belly  4r  ^-9  and  the  bill  is 
filed,  stating  that  consignments  have  been  made  to  Scott, 
Bell,  §•  Co.,  mentioning  "The  Forfarshire"  amongst 
them,  and  seeking  security  for  the  payment.  After  the 
bill  is  filed,  "  The  Forfarshire  "  arrives  and  is  sold,  and 
then  the  supplemental  bill  is  brought  against  William 
Adam,  stating  that  the  proceeds  are  in  his  hands.  Sup- 
posing, therefore,  that  the  lien  could  have  been  made 
out,  the  bill  is  not  improperly  framed  to  ^ve  effect  to 
it ;  but  I  am  of  opinion  that  the  lien  has  not  been  es- 
tabhshed,  and  that  the  Plaintiff  is  not,  therefore,  en- 
titled to  the  injunction. 


The  motion  was  afterwards  renewed  before  the  Lord  Chancellor, 
See  Malcolm  ▼.  Scottf  infra. 


CASES  IN  CHANCERY.  65 

1843. 


SIX 


WOOD  V.  WOOD.  26M  April, 

.  eth  Dec. 

A  CODICIL  to  the  will  of  James  Woody  dated  in  The  testator 
1835  {d)i  contained  bequests^  among  others,  to  ^^  Samuel  sl^eral  legacies, 
Wood  of  Cleveland  Street,  Mile  End,  14,000/.,  and  the  '"h^rslto"!  W, 
latter  gentleman's  family  6000/."  14,000/., "and 

^  J  to  the  latter 

gentleman's 

The  bill  was  filed  by  six  children  of  Samuel  Wood,  g.W.hud^ 
daiminff  the  legacy  of  6000t  chadren,  aU 

^  ^     ^  living  at  the 

^.^_^_  date  of  the  tes- 

tamentary in- 

Mr.  Jtnney,  Mr.  Humphrey,  and  Mr.  Baily,  for  the  Jj^^'dwrof 

Plaintiffs,  asked  for  the  reference  to  inquire  whether  the  the  tcsutor, 

Pliunti£&  were  the  only  children  of  Samuel  Wood,  and  issue  .--Held, 

submitted  that  his  children,  or  other  issue,  were  the  ^.^^Z,. 

only  persons   entitled  to  the  benefit  of  the  legacy:  as  joint  tenants, 

•^     *  o     .r       exclusively  en- 

Bames  y.  Patch  (b),  titled  to  the 

legacy  of  6000/. 

Mr.  Walker,  for  the  executors,  submitted  that  the  Argument. 
word  **  family "  might,  according  to  circumstances,  be 
construed  to  include  not  only  the  children,  but  the  father 
himself,  or  his  wife :  M^Leroth  v.  Bacon  (e) ;  or  those 
who  would  be  entitled,  as  next  of  kin  or  parties  in  dis- 
tribution, imder  the  statute :  Cruwys  v.  Colman  {d).  Doe 
i.  Thwaites  v.  Over  {e) ;  or  the  heir :  Doe  d.  Chattaway  v. 
Smith  (ff),  Wright  v.  Atkyns  {h) ;  or  the  children  might  be 
entitled  to  a  limited  interest  only, — as  for  maintenance : 
Woods  V.  Woods  (i) ;  or,  upon  the  difficulty  in  attributing 

(a)  This  was  the  same  instru-  {d)  9  Ves.  319. 

ment  which  was  the  foundation  (e)  1  Taunt.  263. 

of  the  suit  of  the  Corporation  of  (g)  5  M.  &  Sel.  126. 

Gloucester  v.  Wood;  infra,  p.  131.  (h)  19  Ves.  299. 

{h)  8  Ves.  604.  (i)  1  Myl.&  Cr.  401. 

(c)  5  Ves.  159. 

VOL.  UL  F  H.  W. 
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tlie  meaning  to  the  word  of  the  testator  (a),  the  expres- 
sion with  regard  to  the  family  might  be  rejected: 
Robinson  v.  Waddelaw  (^),  or  the  gift  might  be  void  for 
uncertainty :  Doe  d.  Hayter  v.  Joinville  (c) .  If  effect  be 
given  to  the  bequest,  on  what  principle  could  the  brothers 
and  sisters  of  Samuel  Wood,  or  at  least  his  wife,  be  ex- 
cluded from  the  description  of  his  "  family  ?" 


Judgment, 


The  Vice-Chancellor  said,  that  there  was  no  pre- 
tence for  any  claim  to  the  legacy  by  collateral  members 
of  the  family,  as  against  lineal  descendants  of  Samuel 
Wood;  and  that  there  being  a  distinct  gift  to  Samuel 
Wood  by  the  same  instrument,  his  wife  was  not  included 
in  the  term  "  family,''  for  that  would  be  in  effect  a 
second  gift  to  the  husband. 


Decree,  This  Court  doth  order  that  the  Master  do  inquire  and  state  what 

children  or  other  issue  of  Samuel  Wood,  in  &c.,  and  in  the  codicil  to 
the  will  of  James  Wood,  the  testator,  in  &c.,  named,  were  living  at  the 
date  of  the  said  codicil ;  and  whether  any  and  what  children  or  other 
issue  of  the  said  Samuel  Wood  were  bom  after  the  date  of  the  said 
codicil,  and  in  the  lifetime  of  the  said  testator.  And  whether  any 
and  which  of  such  children  or  other  issue,  as  aforesaid,  is  dead;  and 
if  any  one  or  more  of  such  children  or  other  issue  has  died  since  the 
death  of  the  said  testator,  then  &c.  [Inquiry  as  to  their  legal  per- 
sonal representatives]  :  and  for  the  better  &c. ;  but  the  aforesaid  in- 
quiries are  to  be  without  prejudice  to  any  question  in  the  cause. 


July  Uth. 
Report, 


The  Master  found,  that  Samuel  Wood  was  married  to  Elizabeth 
Cooper,  spinster,  on  the  21st  of  November,  1812;  that  there  had 
been  issue  of  the  said  marriage  seven  children,  and  no  more,  viz. 
the  six  Plaintiffs,  and  one  child,  who  lived  only  a  few  months,  and 
was  buried  in  1826;  and  that  the  Plaintiff*  Henrietta  was  married  to 
the  Plaintiff*  /.  BeavinSyin  July,  1812 ;  and  that  there  were  no  other 
children  or  other  issue  of  Samuel  Wood  living  either  at  the  date  of  the 

(a)  1  Myl.  &  Cr.  401.         (6)  8  Sim.  134.        (c)  3  East,  172. 
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codicil,  or  bom  after  the  date  thereof,  and  in  the  lifetime  of  the  said  1848. 

testator,  than  the  Plaintifis  in  the  first  cause,  who  were  all  then  living. 


Declare  that,  according  to  the  true  construction  of  the  paper  writ- 
ing of  July,  1 835,  in  the  pleadings  mentioned,  the  word  **  family  "  Farther  diree- 
must  be  deemed  to  mean  children  of  Samuel  Wood  of  Cleveland-ttreelf     *^'*'" 

MUe-end  ;  and  that  the  Plaintiffs  in  the  said  original  suit,  being  the  

persons,  by  the  Master's  report,  dated  the  1 2th  of  July,  1843,  found  to  Minute, 
htTe  been  the  only  children  of  the  said  Samuel  Wood  who  were  living 
at  the  date  of  the  said  paper  writing,  and  at  the  death  of  the  said  tes- 
tator, were  entitled  in  equal  shares,  as  joint  tenants,  to  the  sum  of 
6000^,  in  the  said  paper  writing  mentioned  ;  and  the  same  several 
Plaintiffs,  other  than  the  said  Henrietta  Sophia  Wood  and  LycUa 
Matilda  Wood,  and  also  the  Plaintiff  John  Calvin  Beavins,  and  Hen- 
fitUa  Sophia,  his  wife,  formerly  Henrietta  Sophia  Wood,  electing  to  Severing  jotnt- 
lerer  such  joint  tenancy, — let  the  defendants,  Jacob  Osbom  and  John  '^••WO'* 
Surman,  the  surviving  executors  of  the  will  of  the  said  James  Wood 
(they  admitting  assets  for  the  purposes  hereinafter  mentioned),  on  or 
before  the  30th  day  of  December  instant,  pay  to  the  Plaintiff  Mary 
Cooper  Wood  the  sum  of  1139/.  Os.  9d,,  being  the  amount  of  the  sum 
of  1000/.,  with  interest  thereon  at  4  per  cent.,  from  the  end  of  one 
year  after  the  death  of  the  testator  up  to  the  said  dOth  day  of  Decem- 
ber instant,  after  deducting  the  sum  of  126/.  158,  7d.,  being  the 
amount  of  legacy  duty  payable  in  respect  of  such  1000/.  and  interest; 
and  the  aum  of  21.  Os,  2d,t  being  the  amount  of  income  tax,  payable 
in  respect  of  such  interest,  making  togetlier  the  sum  of  128/.  Ids,  9d. 
Like  direction  as  to  the  other  Plaintiffs ;  but  direction  to  pay  the 
several  shares  of  the  infants  and  married  woman  into  Court,  to  their 
leparate  accounts  respectively.  Costs  of  the  Plaintiffs  to  be  paid  by 
the  Defendants,  the  executors. 
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24ih  and  2m  HOLLAND  v.  BAKER 

June,  XT  7 

w,,  E,,  and/.  V\  ILLIAM,  EmmOy  and  Jane  Poulter, were  entitled 

interests  under  in  equal  shares  to  the  proceeds  arising  from  the  residue 

toS!  mTsSu.  of  *^  ^^  and  personal  estates  of  JV.  Collins.     WilUam 

rityfor  the  debt  Poulter.  in  1831,  assisnied  his  share  of  such  residuary, 

of  FT.;  andJB.  '  '  ^  ^' 

and  /.  took  a  real,  and  personal  estate  to  the  Defendant  Baker ^  by  way 

gage  on  FT.'t  ^f  mortgage,  to  secure  4000/.,  lent  to  William  Poulter  by 

dem^^^^  BaAer ;  and  Emma  and  Jane  also  joined  in  the  mortgage 

against  the  con-  and  assigned  their  shares  to  Baker ^  for  the  same  purpose; 

sequences  of  ,  , 

their  joining  in  but  it  was  provided  that  William^ s  share  should  be  first 
gage."  Afterl  applied.  William  afterwards  assigned  his  share  of  the 
wards  w^.  as-     same  estate  to  Haines  and  Cole,  to  indemnify  Emma  and 

signed  his  inte-  .  '' 

rest  in  the  same  Jane  from  loss  by  the  former   assignment.      William 

three  trustees  Poulter^  by  indenture,  dated  the  20th  of  January,  1832, 

^IllS'^il^™"  assigned  his  share  and  interest  under  the  will  of  CoUins 

OnabiUby  Jg.  to  three  trustees,  of  whom  the  Defendants  Smallpiece 

and  /.  against  -,    rr  i  •  is 

JB.,  to  redeem  and  Haines  were  the  survivors,  upon  trust,  after  pay- 
propert^^^  ment  of  certain  expenses  and  allowances,  to  apply  the 
/fe/rf.  that  the    trust  monies  (arising  from  a  sale  of  William's  said  share, 

creditors  named  .  . 

in  the  schedule  which,  by  a  previous  deed,  they  were  empowered  to 

parties,  and  make)  in  satisfaction  and  discharge  of  the  several  debts 

de^tlj^'^rf."  ow^^g  ^  ^s  creditors,  who  were  parties  thereto  of  the 

sentedbythe  third  part,  and  set  opposite  their  respective  names  in 

two  SUmTing  *^  Mrr  r 

trustees  alone,    the  Schedule  thereto,  or  so  much  thereof  as  such  monies 
That  the  cir-  would  extend  to  pay :  and  after  such  payment,  in  trust 

cumstance  that  ,  i     .    . 

the  trustees  for  WHlliam  Poulter^  his  executors,  administrators,  and 
notoSyiuthat  assigns.     In  March,  1832,  another  assignment  was  made 

character,  but 

also  as  being 

themselves  creditors,  did  not  render  them  sufficient  representatives  of  the  absent  creditors, 

who  were  fifty-four  in  number ;  and  especially,  inasmuch  as  one  of  the  trustees  had  also 

another  and  distinct  mortgage  on  the  equity  of  redemption. ' 

That  the  defect  of  parties  was  not  supplied  by  a  supplemental  suit,  bringing  before  the 
Court  a  few  of  the  other  creditors,  to  which  supplemental  bill  the  trustees  were  not 
parties. 
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to  Homes  and  Gates  of  the  several  shares  of  William^ 
Emma,  and  Jane,  upon  trusts  for  payment  of  the  debt 
to  Bilker g  and  to  satisfy  certain  other  charges  and  in- 
combrances.  In  November,  1838,  on  the  occasion  of 
the  intended  marriage  of  Jane  Poulter  with  the  Defend- 
ant W.  Pi  MeUersh,  Emma  and  Jane  Poulter  assigned 
their  shares  in  the  residuary  estate  to  the  Plaintiffs, 
upon  certain  trusts  for  the  benefit  of  Jane  and  her  in- 
tended husband,  and  the  issue  of  the  marriage,  and  also 
for  the  ben^t  of  Emma  Poulter.  After  the  marriage, 
the  Plaintiff  tendered  to  Baker  a  certain  sum  for  prin- 
cipal, interest,  and  costs,  and  required  an  assignment  of 
the  mortgaged  property.  The  bill  was  then  filed,  and 
prayed  an  account  of  Baker^s  debt, — a  sale  of  William's 
share  and  interest,  and  application  of  the  proceeds  to- 
wards the  payment  of  Baker,  and  of  the  surplus  to  in- 
demnify Emma  and  Jane  in  respect  of  the  mortgage, — 
thaty  upon  payment  of  his  debt.  Baker  might  assign  the 
shares  of  William,  Emma,  and  Jane,  or  of  Emma  and 
Jane,  to  the  Plaintiffs,  upon  the  trusts  of  the  settlement ; 
and  the  bill  also  prayed  specific  relief  against  Haines, 
Gates,  Cole,  King,  and  Smallpiece,  as  arising  upon  the 
instruments,  and  other  transactions  thereby  stated. 


1842. 


Statement, 


The  cause  being  at  the  hearing,  on  the  production 
of  the  deed  of  the  20th  of  January,  1832,  it  appeared 
that  the  creditors,  parties  of  the  third  part,  were  fifty- 
seven  in  number,  and  the  total  amount  of  the  sums  op- 
posite their  names  was  656 1/L  Smallpiece  appeared  in 
the  schedule  to  be  a  creditor  for  3300il,  Haines  for  316/., 
and  Jane  Poulter  for  520/.,  all  of  whom  were  Defend- 
ants.    The  other  creditors  were  not  parties. 


1842. 
Nov,  15M. 


On  behalf  of  some  of  the  Defendants  it  was  objected 
that  the  absent  creditors  were  necessary  parties. 
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1842. 


No9. 18M. 


Judpmeni. 


Vice-Chaxcellor  : — 

It  is  not  necessary  for  the  present  purpose  to  enter 
farther  into  the  circumstances  of  the  case  than  relates 
to  the  share  of  William  PouUer  in  the  estate  of  CoHins. 
William  having  mortgaged  his  share  to  Baher^  after- 
wards assigns  the  same  property^  subject  to  Baker's 
charge,  to  trustees,  in  trust  for  the  benefit  of  the  credi- 
tors, who  should  come  in  and  execute  a  certain  deed. 
Those  creditors  are  to  sign  releases  and  ^ve  discharges, 
and  the  property  is  to  be  divided  among  them  rateably. 
The  deed  contains  several  other  provisions  not  affecting 
this  question.  It  appears  that  many  creditors  came  in 
and  executed  that  deed.  The  bill  is  filed  by  the  trus- 
tees of  JEmma,  and  seeks  to  redeem  the  property  in  re- 
spect of  the  interest  which  they  may  have  in  William 
PouUer's  share,  as  an  indemnity  to  them.  To  this  bill 
they  have  made  the  trustees  of  the  deed  of  January 
parties,  but  they  have  not  made  any  of  the  creditors,  in 
that  character,  parties.  I  do  not  mean  to  give  any  opi- 
nion upon  the  question  whether  it  is  necessary  to  have 
all  those  creditors  parties,  but  I  am  dear  that  the  suit 
cannot  proceed  in  the  present  state  of  the  record ;  for 
not  only  are  the  creditors  not  made  parties,  but  no  rea- 
son is  suggested  on  the  record  as  to  number  or  other- 
wise for  omitting  them.  I  have  no  doubt  that  the  Court 
would,  in  a  proper  case,  consider  a  niunerous  body  of 
creditors  as  sufficiently  represented  by  a  limited  number, 
even  where  they  are  sought  to  be  charged;  but  cer^ 
ainly,  in  a  case  like  the  present,  the  biU  ought  to  state 
the  reason  that  they  are  not  made  parties  to  the  record. 


Htnti/e.  To  stand  over,  with  liberty  to  amend  the  bill  by  adding  parties,  or 

by  stating  why  persons  proper  to  be  parties  are  not  made  parties. 


k 
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The  bill  was  amended  by  adding  the  following  aver-  i842. 
ment : — "  That  the  indenture  of  the  20th  of  January, 
1832,  was  duly  executed  by  Smallpiece  and  Haines  as 
cndUars  of  WiUiam  JPouker,  and  also  by  divers  other 
persons,  too  numerous  (being  forty  in  number  or  there- 
abouts) to  be  made  parties  individually  to  this  suit ;  and 
in  case  they  were  individually  made  parties  to  this  suit, 
the  same  could  not  be  effectually  prosecuted." 

The  Plaintiffs  also  filed  their  supplemental  bill  against  Supplemental 
four  other  creditors  appearing  in  the  schedule ;  namely, 
Woods,  a  creditor  for  47/. ;  Stedman,25l;  3foon,  11/., 
ftnd  Clarke,  6/.  Smallpiece  and  Haines,  the  trustees 
nnder  the  deed,  were  not  made  parties  to  the  supple- 
mental bill.  The  original  and  supplemental  causes 
coming  on, 

Mr.  Mamilly  and  Mr.  Bagshawe,  for  the  Defendants  June  24M. 
Smallpiece  and  Haines,  the  trustees  under  the  creditors'  Argument, 
deed^  insisted  that  the  supplemental  bill,  considered  as  a 
proceeding  connected  with  the  original  cause,  was  de- 
fective, in  that  the  trustees  were  not  parties  to  it,  but 
some  of  the  creditors  only.  It  was  so  constituted  that 
it  oould  not  be  regarded  as  supplying  any  defect  in  the 
ori^nal  cause :  the  trustees  knew  nothing  of  the  exist- 
ence of  the  supplemental  suit  imtil  it  was  opened  at 
the  hearing :  Janes  v.  Jones  {a),  Bignall  v.  Atkins  {b), 
Feary  v.  Stephenson  (c),  Dyson  v.  Morris  {d),  Jones  v. 
Sawells  {e). 

Mr.  Temple  and  Mr.  Freeling,  for  the  Plaintiffs,  said 
that  the  original  and  supplemental  causes  were,  in  effect, 
but  one  suit, — no  new  matter  was  introduced.     The 

(o)  3  Atk.  111.  {d)  1  Hare,  413. 

h)  6  Madd.  369.  ((?)  2  Hare,  ■)  2. 

(c)  1  Beav.  42. 


'2  CASES  IX  CiUXCOlT. 

l^4!L         trustee  tod  had    an    opfKraxnicj  of   amwering    the 

JTT.  .«.^      amended  bOL  and  migiit  have  «cs2ed  azivthin^  to  shew 

*^'  that  the  parties  oa  the  recncd  <£d  net  atktpEatelT  lepre- 

sent  the  friiednifd  creifitocs^  but  diej  had  not  ntade  any 

sadi  ease  csi  the  plfarihigy :  Greemwmd  t.  ritkmwm  (a). 


/vwTS/A.  Vkx-Chaxcbxcm — [After  Stating  the  ptocee£iig8 :] 
It  was  objected  on  the  part  of  the  trastees  at  the  opeor 
ing  of  the  case,  that  ther  were  now,  for  the  first  time, 
aware  of  the  existence  of  the  sopfdenxental  bill,  and 
ther  were  instructed  to  state  that  there  was  reason 
for  believing  that  the  creditors  broogfat  before  the  Court 
bjr  that  IhII  had  not  been  properl  v  selected,  so  as  to  re- 
present the  bodv  of  creditors.  I  dioold  pay  no  atten- 
tion to  the  suggestion,  except  for  the  porpoEe  of  shew- 
ing what  course  the  Court  ought  to  take  when  it  sees 
that  such  a  case  may  possibly  exist,  but  has  not  the 
means  of  knowing  the  truth.  The  questicm  is,  whether 
the  trustees  are  necessary  parties  to  the  supplemental 
bilL  For  the  purpose  of  trying  that  question,  I  en- 
tirely exclude  from  my  consideration  the  fiurt  that  the 
trustees,  who  were  parties  to  the  original  bill,  were  also 
creditors.  I  suppose  it  to  be  a  case  in  which  the  trus- 
tees were  in  that  character  parties  to  the  original  lull, 
and  that  a  supplemental  bill  has  mnce  been  filed  against 
a  few  of  the  creditors  ¥ritbout  the  trustees.  Now  prim& 
facie  I  take  it  to  be  the  duty  of  trustees,  being  parties 
to  a  bill  affecting  the  trust  property,  to  insist  that  the 
cestui  que  trusts  should  be  brought  before  the  Court. 
Trustees  are  not  themselves  owners  of  the  property; 
ihey  are,  in  a  sense,  agents  for  the  owners  in  executing 
the  trusts,  but  they  are  not  constituted  agents  for  the 
purpose  of  defending  the  owners  against  the  adverse 

(a)  5  Sim.  419. 
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daimfl  of  third  parties  in  this  Court.  It  is  the  duty  of 
trustees  in  such  a  situation  to  object  that  the  owners  of 
the  estate  are  not  before  the  Court ;  and  I  think  it  is  the 
right  of  trustees  in  that  case  to  insist  that  the  onus  of 
resisting  adverse  claims  shall  be  thrown  upon  the  cestui 
que  trusts,  and  not  on  themselves. 


1842. 


Judgmmi* 


If,  in  this  case,  all  the  creditors  had  been  parties  to 
the  supplemental  bill,  it  is  not  necessary  that  I  should 
give  any  opinion  whether  the  trustees  could  successfully 
have  objected  that  they  were  not  themselves  parties. 
The  principle  of  the  case  of  Bignall  v.  Atkins  (a),  before 
Sir  /.  Leachy  is  much  broader  than  any  I  need  have  re- 
course to,  for  the  purpose  of  shewing  that  the  trustees 
would  not  be  necessary  parties  to  such  a  bilL  Without 
going  to  the  extent  of  the  principle  of  that  case,  I  will 
(not  to  repeat  what  I  have  before  said)  refer  to  Dyson 
V.  Morris  (i),  as  expressing  the  grounds  on  which,  if  the 
cre<)itor8  were  all  parties,  I  should  probably  consider 
myself  bound  to  allow  the  cause  to  proceed,  notwith- 
standing the  trustees  were  not  parties'to  the  supplemental 
bill :  in  that  case  the  trustees  would  have  the  means  of 
knowing  in  Court,  as  well  as  out  of  Court,  whether  all 
the  cestui  que  trusts  were  present.  If  they  were  not 
there,  the  trustees  would  discharge  their  duty  to  them 
by  taking  the  objection ;  and  if  they  were,  the  trustees 
would  be  liberated  from  the  obligation  of  defending  the 
interests  of  their  cestui  que  trusts,  who  might  protect 
themselves.  There  being  no  question  as  between  the 
trustees  and  their  cestui  que  trusts,  the  case,  as  it  ap- 
pears to  me,  might  then  be  free  from  all  difficulty.  The 
cases  of  Greenwood  v.  Atkinson  (c)  and  Bignall  v.  Atkins 
go  much  further  than  that  of  Dyson  v.  Morris. 


(a)  6  Madd.  369.  (6)  1  Hare,  413.        (c)  5  Sim.  419. 
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Ba 


qvKsdciD  if,  v^£t:£icr,  ^»:g  &  reojni  «•:-  frssicd.  I  cm  £uU 

rwaocd  m'>  wtxh  dje  ir^t^ce?  *r=;  ri:c  rivziae^.  I  fasTe 
eaad  tint  h  h  die  dsij  of  sLr  or^sscer  i.:-  nq^dzie  dot 
aD  dieEr  eessui  qcae  ira«c»  icc^ijd  be  besljc^  tLe  C*c4irt: 
if  die  C«ij<En  b  t«>  lOasf/eDsft  wi:h  :ht  fpesuskx  ot  any 
nmnltfT  of  dkem  in  cvfkr  i>>  aT<}«i  itk  iz^orciTenkace  of 
brifigii:^  €»>  large  a  baCAlT  ct  cnEi;£:ic«s  b«u^:^«  die  Courty 
it  fettm  of  Dcceaarr  to  f  :&>w  iz^a^i  Hkt  trsszens  of  the 
pro|jieity  a{:<«i  which  die  Gxm  i§  lo  Sic:  ^boold  be 
putics  to  that  leojid.  that  ther  as  ka^t  mi^i  he  able 
to  infonn  the  Court  whedier  i;  is  ioffickndT  framed 
with  reference  to  the  intere?ie  of  the  whole  of  the  cestui 
que  tmstSy  by  the  sekctioa  of  tho«e  wbx  in  the  ex- 
iitii^  nate  of  things,  are  in  a  paadi:*n  adequately  to  re- 
present the  intereaetg  of  the  body.  I  do  no:  doubt  that 
the  Court  does  aDow  a  selected  nomber  to  represent  a 
nnmeroo^  body  of  Defendants^  whose  interests  axe  sought 
to  be  adverselT  affected  in  a  ^ui:.  Loni  Ildon  re- 
peatedly  said  it  might  be  done,  if  the  purpoges  of  jusdce 
required  it;  and  Lord  CoUemham,  in  Attwood  \.  SmaUifl), 
after  aaying  that  the  right  course  was  to  bring  all  par- 
ties before  the  Court,  observed,  that  courts  of  josdoe 
are  bound  to  have  r^ard  to  the  mode  in  which  the 
affiuTB  of  mankind  are  conducted ;  and  when,  in  con^- 
quence  of  the  mode  of  dealing,  it  would  be  impossible 
to  work  out  justice  if  the  rule  requiring  all  persons  to 
be  present  were  not  de{jarted  firom,  it  must  be  relaxed 
rather  than  be  allowed  to  stand  as  an  obstrucdon  to 
justice.    I  shall  not  be  in  the  least  degree  deviating  firom 

(a)  Not  reported;  but  lee  4  Myl.  &  Cr.  63o— Per  Lord  Cottenkam. 
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that  rale  in  this  case  by  holding  that,  bo  far  as  the         1842. 
supplemental  bill  is  concemedj  the  trustees  ought  to  be 
parties,  where  a  few  of  the  creditors  are  chosen  to  re- 
present the  whole ;  and  that  the  suit  cannot,  therefore, 
proceed  imless  it  can  be  shewn  that  the  supplemental  in^*^^' 

bill  is  unnecessary,  and  that  the  suit,  in  this  respect, 
may  be  sustained  upon  the  amended  bill  alone. 


Mr.  Temple  and  Mr.  Freeling  submitted,  that  the  Arffument. 
cause  might  proceed  on  the  amended  bill,  which  sug- 
gested the  inconvenience  of  making  so  many  persons 
parties.  The  trustees  alone  were,  in  fact,  sufficient,  with 
that  suggestion,  for  there  were  no  distinct  interests  to 
protect ;  their  only  duty  was  to  receive  the  fund  and 
distribute  it  amongst  the  cestui  que  trusts ;  there  was 
no  conflicting  or  alternative  right  of  redemption.  The 
trustees  were  the  only  parties  who  could  redeem  for 
the  benefit  of  all  the  persons  whom  they  represented : 
Trouffhton  v.  Binke8(a). 

Mr.  Romilly  and  Mr.  Boffshawe,  contra. 

Newton  v.  Earl  of  Egmont{b)y  Cocker  v.  Earl  of 
Egmont  (c),  and  Caverley  v.  Phelp  {d)y  were  also  men- 
tioned. 


The  Vice-Chancellor  said,  it  would  be  often  very  judgment. 
satisfactory  if  the  Court  could  dispense  with  the  presence 
of  numerous  parties,  by  permitting  them  to  be  repre- 
sented by  a  few ;  but  such  a  course  could  not  be  practi- 
cally introduced  without  the  strictest  safeguards.  The 
Plaintiff  in  such  cases  must  be  at  least  required  to  state 

(a)  6  Ves.  573.  (f)  6  Sim.  311. 

(6)  5  Sim.  130.  \d)  6  Madd.  229. 
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1842. 


Judgment, 


distinctly  and  particularly  what  the  case  was  upon  which 
he  relied,  as  a  ground  for  deviating  from  the  general  rule 
of  the  Court,  which  required  all  parties  to  appear  in 
proceedings  by  which  their  interests  were  to  be  affected. 
The  statement  upon  the  amended  bill,  addressed  to  this 
point,  was  far  too  meagre  to  satisfy  the  Court  of  the 
diflSculty  of  observing  the  general  rule,  or  of  the  neces- 
sity of  its  relaxation.  It  might  certainly  appear  that 
two  creditors  adequately  represented  a  much  larger 
nmnber;  for  example,  suppose  the  debts  were  10,000/.^ 
and  the  two  parties  were  creditors  for  9000/.,  and  all  the 
others  for  the  remaining  sum  only.  Here  it  appeared, 
moreover,  that  Haines,  one  of  the  creditors  on  the  re- 
cord, claimed  an  interest  in  the  equity  of  redemption, 
distinct  from  his  interest  under  the  deed.  His  duty  as 
trustee  was  to  disregard  that  equity  of  redemption,  and 
look  only  to  the  interests  of  the  creditors  who  had  the 
charge  upon  it ;  but  his  individual  interest  as  owner  of 
the  equity  of  redemption  might  be  materially  different. 
While,  therefore,  on  the  one  hand,  it  did  not  sufficiently 
appear  that  the  case  was  one  in  which  the  general  rule 
should  be  relaxed,  enough  did  appear,  on  the  other 
hand,  to  make  it  at  least  doubtful  whether  the  absent 
creditors  were  properly  represented  by  the  parties  be- 
fore the  Court. 


The  cause  was  again  ordered  to  stand  over. 
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1843. 

18^A,  19M, 
and  Slst  Ji^y, 

MAJOR  V.  AUIiLAND.  Qrdand7th 

WJSwember, 
.  MAJOR,  by  his  will,  dated  in  1808,  bequeathed  An  insolyent 

•  •  ••  r»  1  •  1  debtor  CEnnoty 

the  residue  of  his  personal  estate  to  trustees,  upon  trust  on  the  mere 
for  his  wife  for  her  life,  or  widowhood,  with  remainder,  !jf!?^^j**' 

'  tne  assignee 

as  to  certain  parts  thereof,  for  his  son  William,  and  as  to  "» the  insol- 
vency collndes 
other  parts,  after  the  death  of  his  son  John  without  issue,  with  a  debtor 

for  his  daughter  Mary^  and  he  bequeathed  the  residue  ^^  X^^  to 

m  equal  third  parts  to  his  said  children,  Williamy  John.  ■'*?»  f"*^"*  * 

"*  *  suit  for  a  legaoj 

and  Mary.     The  testator  died  in  1810,  and  his  widow,  which  passed 

the  tenant  for  life,  died  in  1826.     John^  the  son,  being  mentof  his  es. 

in  prison  for  debt  in  the  year  1829,  presented  his  peti-  SLde^thetSl 

tion  to  the  Court  for  the  Relief  of  Insolvent  Debtors,  ▼f^cy;  although 

chai^ng  that 

and  haying  executed  the  usual  assignment  of  his  estate  the  legacy,  if 

and  effects  to  Samuel  Sturgisy  the  provisional  assignee,  afford  a  balance 

obtained  his  discharge  in  January,  1830.     No  creditor's  ^{J^^^Jg*^ 

assignee  was  ever  chosen.     John^  the  son,  died  in  1833,  and  praying 

leaving  a  widow  and  five  children.     The  Plaintiff,  his  may  be  paid 

widow  and  administratrix,  filed  her  bill,  in  1843,  against  ^iii^^or  to 

the  executor  of  the  survivor  of  the  executors  and  trus-  himself;  nor 

can  the  salt  be 

tees  appointed  by  W.  Major^ — the   other  parties  inte-  sustained,  even 
rested  under  his  will, — and  S.  SturgiSy  the  provisional  aional  assignee 
assignee,  claiming  interests  under  the  will  of  the  testa-  JJJ^'^^ 
tor  W.  Major y  partly  by  the  express  gift  and  partly  by  bound  by  the 

,        ,       ,  ,  decree  \  for  the 

implication,  and  stating  that  all  the  share  and  interest  provisional  as. 

of  John  in  such  part  of  the  testator's  estate  as  remained  empowcrTn- 

undisposed  of  was  vested  in  jSI  SturgiSy  the  provisional  ^'^If  party  to 

assignee ;  that  the  debts  of  Johny  the  deceased  insolvent,  solvent's  estate, 

were  much  less  than  the  sums  of  stock  therein-before  lowing  such' 

clfdmed  to  be  due  in  respect  of  the  testator's  estate ;  and  gueln'hb  ^^ 

that  if  the  Court  should  be  of  opinion  that  the  specific  assignee's) 


name. 


Whether,  if 
the  alleged  collusion  or  refusal  to  sue  were  proTed,  the  insolvent  could  sustain  such  a  suit — 


8  CASES  IX  CHANCEJIY. 

1843.  Fums  claimed  properlj  belonged  to  ihe  eBtaie  of  tlie  de- 
ceased k^olvenu  tiiiere  i^-ould  be  a  oonaderable  l-ial»nr>p 
coming  to  the  PkiDnff*  a?  his  admimstntzix.  after  pay- 
ment of  all  his  debts. 

The  bin  also  sUted  that  the  Plaintiff  haA  freqoentlj 
by  herself  and  her  agents  apjJied  to  &  Shtryts  a$  such 
jMX>Tisional  asagnee,  and  requested  him  to  institute  a 
suit  for  the  purpose  of  establishing  the  right  of  the  de- 
cea£6d  insolvent  to  the  said  sums  of  stock,  and  to  one- 
third  of  the  residue  of  the  testator^s  estate  (if  anr)  re- 
maining  undisposed  of,  but  &  Sturgis  had  refused  so  to 
do;  and  that  under  these  drcumstancesy  the  Plaintiff 
was  advised  and  submitted  that  she  was  entitled  to  in- 
stitute this  suit  as  such  administratrix :  that  the  Defend- 
ant, the  executor,  also  refused  to  pay  or  transfer  the 
said  sums  of  stock  and  the  said  readue  to  &  Shayis  or 
to  the  Plaintiff  The  bill  prayed  that  the  estate  of  the 
testator,  IF.  Majary  might  be  administered,  and  divided 
amongst  the  persons  entitled  thereto,  and  the  said  sums 
of  stock  declared  to  belong  to  the  estate  of  John,  the 
insolvent,  and  paid  or  transferred  to  the  Defendant  S. 
SturgiSf  as  provisional  assignee,  or  to  the  Plidntiff,  as 
administratrix. 

The  Defendant,  the  executor,  by  his  answer,  afler 
stating  various  matters  in  fact  and  in  law  by  way  of  de- 
fence, said,  that  all  the  real  and  personal  estate  of  John, 
the  son,  comprised  in  the  said  conveyance  and  assign- 
ment»  was  then,  and  at  the  time  of  the  institution  of  the 
suity  vested  in  the  provisional  assignee ;  and  that  there- 
fore even  if  all  the  allegations  in  the  bill  were  true,  the 
Plaintiff  had  no  right  to  msdntain  the  suit ;  and  the  De- 
fendant claimed  the  same  benefit  of  the  objection  there- 
to as  if  he  had  pleaded  the  insolvency  and  assignment. 
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The  provisional  assignee  was  served  with  the  copy  of 
the  bill  only.  The  cause  coming  on  to  be  heard,  and 
the  objection  of  the  insolvency  being  taken. 


1843. 


The  Vice-Chancellor  said,  that  as  the  suit  was 
constituted,  it  would  not  be  possible  to  make  any  decree 
for  payment  of  the  legacies  to  the  Plaintiff,  the  Court 
not  knowing  whether  the  provisional  assignee  repudi- 
ated or  adopted  the  proceeding,  or  what  course  he  might 
deem  to  be  for  the  benefit  of  the  creditors  of  the  in- 
solvent to  take. 


The  Plaintiff  asked  that  the  case  might  stand  over  to 
afford  an  opportunity  for  the  provisional  assignee  to 
appear. 

Mr.  FoUett  appeared  for  the  Defendant,  the  provi- 
sional assignee,  who  did  not  admit  that  he  had  refused 
to  institute  a  suit :  he  said,  that  the  interest  of  the  in- 
solvent imder  the  will  in  question  had  not  been  inserted 
m  his  schedule :  that  he  could  not  disclaim  such  interest, 
but  he  would  submit  that  his  rights  therein  should  be 
bound  by  any  decree  the  Coiuij  might  make  in  this 
suit. 


July  19M. 
Judgment. 


July  31«/. 


Mr.  Willcock  and  Mr.  Craigy  for  the  Defendants,  the 
executor,  and  others,  objected,  that  it  appeared  the  title 
of  the  Phdntiff  to  the  legacy  in  question  (if  any)  had 
accrued  prior  to  his  insolvency,  and  that  his  interest  in 
it  had,  therefore,  passed  to  the  provisional  assignee  by 
virtue  of  the  assignment.  The  allegation  of  refusal  by 
the  assignee  to  sue  did  not  enable  the  Plaintiff  to  sus- 
tain the  suit,  although,  if  the  fact  were  proved  before 
the  Insolvent  Court,  it  might,  perhaps,  be  a  ground  for 
the  exercise  of  the  jurisdiction  of  that  Court  over  the 
assignee  to  the  extent  of  compelling  him  to  allow  the 


Nov,  Zrd. 
Argument, 
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j^4X        plaintiff  to  use  hk  name  in  the  suit  upao.  a  pniper  in- 


«'  Saxtam  T.Dacis^.c^ 


to  his  ae^nee  is  Terr  £flEeieni  from  the  relatian  of  a 
partj  beneficiallT  interested  in  the  estate  of  a  deceaged 
person  to  the  pezsonal  r^xi^entatiTe.  If  the  peisonal 
repreacntatiTe  will  not  pioceed  against  a  debftor  to  the 
estate;,  the  oestm  qoe  trust  has  no  alternative  bat  that 
of  ooming  to  this  Court;  bat  there  is  a  Coort  of  oom- 
petenty  and  for  many  purposes  exdnaxe,  jorisdictioay  to 
which  the  insolTent  debtix'  may*  in  a  paraDd  case,  re- 
sort :  Kaye  t.  FoArooke {di,  BrmfiM  t.  Sckmmm*(e\ 

Mr.  Teed  and  Mr.  Fabery  for  the  Ilaintiff,  sabmitted, 
diat,  as  representing  the  inscJrent  debtor,  she  might 
sustain  a  suit  in  this  Court  in  respect  of  matters  in 
which  the  aasgnee,  either  improperly  dealt  with  the 
estate,  (iBaF«£fT.Z>am)(/)y  or  colluded  with  the  debtors 
to  the  estate:  LamUmr  t.  Hokombe{g\  Bartom  y. 
Jayne{1i\ 

The  allegation  that  the  assignee  had  declined  to  sue 
for  the  legacy  due  to  the  inaolTcnt  was  suj^rted  by 
the  apparent  fact,  that  fourteen  years  had  elapsed  since 
the  insolvency ;  and,  in  Gedge  v.  TrcdU  (t),  Sir  J.  Leach 
held,  that  the  consenting  to  the  retention  of  assets  by  a 
stranger  was  collusion  on  the  part  of  the  person  on  whom 
the  duty  of  collecting  them  deTolred.  The  &cts,  there- 
fore, amounting  to  what  the  Court  deems  to  be  colluaon, 
are  sufiScient  to  sustain  the  suit,  at  least  until  those 
facts  shall  be  disproTcd :  Bowser  v.  Hughes  (A).     They 

(fl)  5  Ves.  583.  (/)  2  Hire,  440. 

{b)  3  Madd.  158.  {g)  8  Sim.  76. 

(c)  18  Ves.  72.  {k)  7  Sim.  24. 

{d)  8  Sim.  28.  (t)  1  Russ.  &  Myl.  282,  n. 

(e)  9  Vei.  77.  (*)  1  An»tr.  101. 


CASES  IN  CHANCERY. 


81 


mentioned,  also,  two  unrq)orted  cases :  Byne  v.  Black'- 
ham  {a)i  and  Kirhw  v.  Bayner{b). 


Vice-Chan'cellor  : — 

The  Plmntiff  in  this  case  is  the  personal  representa- 
tive of  a  legatee  under  the  will  of  TV.  Majors  the  testa- 
tor in  the  cause.  The  legatee  took  the  benefit  of  the 
Insolvent  Debtors'  Act,  and  executed  the  usual  convey- 
ance and  assignment  to  the  provisional  assignee.  The 
biD  is  filed  to  enforce  payment  of  the  legacy,  not  to  the 
Plaintiff^  but  to  the  provisional  assignee.  The  principal 
Defendants  are  Aukland,  the  personal  representative  of 
the  testator,  and  Sturffis,  the  provisional  assignee.  The 
bill  suggests,  that  the  Plaintiff  has  frequently  applied  to 
Sturffisy  and  requested  him  to  institute  a  suit  in  equity 
to  establish  the  right  of  John  Major  to  the  property  in 
question;  that  Sturgis  has  refused;  and  that,  under 
these  circumstances,  the  Plaintiff  claims  the  right  to 
institute  the  present  suit  for  that  purpose.     The  De- 

(•)  C  P.  Byne,  suing  in  his 
own  rigbt,  and  also  as  the  next 
friend  of  the  infant  plaintifis,  his 
children*  became  an  insolvent 
debtor  during  the  progress  of  the 
caose,  and  a  supplemental  bill 
WIS  filed  bringing  Dance^  the 
pronsiooal  assignee,  before  the 
Coort :  the  bill  was  dismissed  as 
to  part  of  the  relief  sought,  but 
dir^tions  were  given  in  the  de- 
cree with  regard  to  a  trust-fund 
towbicb  tbf  insolvent's  wife  (a 
defendant)  was  entitled  to  her 
separate  use,  with  remainder  to 
her  children.  T.  T.  1831,  Reg. 
labu,  fol.  1922. 

(6)  Bill  by  the  insolvent  and 
his  wile^  for  an  annuity  and  other 
benefits  bequeathed  to  the  wife 
before  the  insolvency  and  assign- 
ment, ehaiging  that  the  whole 


VOL.  111. 


interest  of  the  legatee  was  net 
vested  in  the  provisional  assignee, 
(who  was  a  defendant),  but  that 
the  plain  tifFy  the  wife,  was  entitled 
to  have  either  the  whole  or  a 
competent  part  of  the  legacies  in 
question  settled  and  secured  for 
her  benefit  Decree,  M.  R.,  17 
Nov.  1834. 

Ormerod  v.  Haigh^  V.-C.  d 
England,  March  12th,  13th.  Au- 
gust 15th,  1839.— A  plainUiT, 
who  was  an  insolvent  debtor,  and 
had  made  the  usual  assignment 
of  his  property,  comprising  the 
matters  in  question,  being  jonied 
with  other  plaintifis,  the  bill  was 
dismissed  with  costs  on  that 
ground,  without  prejudice  to  the 
other  plaintiffs  filing  a  new  bill. 
Rep.  M.  S. 

O  H.  W. 


1843. 
Major 

V. 

Aukland. 
Judgment. 
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1843. 
Major 

V. 
AUKLAND. 

Judgment. 


fendant  Auklandy  the  personal  representative  of  the 
testator,  objects  that  the  Plaintiff  has  no  title  to  sue. 
The  question  is,  whether  the  Plaintiff,  having  stated 
that  the  provisional  assignee  has  refused  to  sue,  may, 
upon  that  allegation,  herself  sustain  this  suit.  The 
Plaintiff  insists  upon  the  right  to  do  so,  on  the  groiind 
that  the  assignee  of  an  insolvent  debtor  is  ultimately 
a  trustee  for  the  insolvent;  which,  in  some  sense,  is  no 
doubt  true.  Prima  facie,  however,  the  assignee  is  not 
accountable  in  this  Court,  but  in  the  Insolvent  Debtors' 
Court;  and  it  is  admitted  that  a  special  case  must  be 
made  to  support  a  suit  of  this  nature.  If  the  bill  had 
simply  stated  the  fact  of  the  insolvency,  without  alleging 
the  refusal  of  Sturgis  to  sue,  upon  being  applied  to  by 
the  Plaintiff,  it  would  have  been  clearly  demurrable;  and 
if  the  refusal  be  alleged  and  disproved,  the  consequence, 
at  the  hearing,  must  be  the  same.  In  this  case,  the  Plain- 
tiff served  the  Defendant  Sturgis  with  a  copy  of  the  bill, 
on  the  principle  that  the  bill  did  not  ask  relief  against 
Sturgis,  but  merely  sought  to  recover  money  for  his  be- 
nefit. I  suggested  that  Sturgis  should  appear,  not  that 
I  entertained  any  doubt  that  the  effect  of  the  service 
of  the  copy  of  the  bill  upon  him  would  be  to  bind  him 
whether  he  appeared  or  not,  but  because,  in  the  absence 
of  the  assignee,  the  difficulty  of  sustaining  the  suit 
seemed  to  be  insuperable,  whilst,  upon  his  appearance 
and  admission  of  the  fact  of  the  refusal  to  sue,  and  his 
dischdmer  of  any  interest  in  the  legacy  claimed  by  the 
bill,  there  might  have  been  a  question  whether,  on  the 
authority  of  the  cases  of  Leathes  v.  Newitt  {a)  and  Wil- 
licarns  y  Jones  (b)y  which  I  had  occasion  to  consider  in 
Mounsey  v.  Bumham  (c),  a  decree  might  not  have  been 
made  in  favour  of  the  Plaintiff  in  this  suit.  It  is  not, 
however,  necessary  that  I  should  express  any  opinion 
whether  the  form  of  the  bill  would  have  precluded  that 


(rt)  3  Ea.  &  Y.  848.        (6)  Younge,  252.        (c)  1  Hare,  21. 
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coarse  from  being  taken;  for  Sturgis  has  appeared  in  the 
suit,  and  does  not  disclaim  his  interest  in  the  subject  of 
it, — nor  does  he  confirm  the  statement  that  he  has  re- 
fused to  sue,  or  admit  he  ever  knew  of  the  existence  of 
the  claim  before  the  suit  was  instituted.  This,  in  fact,  de- 
cides the  question.  It  was  plain  that  I  could  not  make 
the  decree  which  the  Plaintiff  sought,  upon  the  mere 
all^ation  in  the  bill,  in  the  absence  of  the  provisional 
assignee;  and  the  course  which  the  provisional  assignee 
has  taken,  and  no  doubt  properly  taken,  on  appearing  as 
a  party  in  the  suit,  has  not  removed  the  difficulty.  The 
alleged  refusal  of  Sturgis  to  sue  fails,  and  the  case  stands, 
therefore,  as  if  that  refusal  was  not  averred  in  the  bill. 
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The  coimsel  for  the  provisional  assignee,  for  the  pur- 
pose of  saving  expense,  and,  if  practicable,  rendering 
this  proceeding  valid,  submitted  to  be  bound  by  any  de- 
cree which  I  might  make  in  this  suit.     The  question  was, 
therefore,  reduced  to  this, — whether  the  provisional  as- 
signee, not  instituting  any  suit  himself,  might  put  for- 
ward the  insolvent,  or  the  representative  of  the  insolvent, 
to  sue  for  property  claimed  as  belonging  to  the  insolvent's 
estate,  the  debtor  objecting.     He  may,  no  doubt,  autho- 
rize another  party  to  use  his  name,  and  accept  an  indem- 
nity firom  the  person  to  whom  he  gives  that  authority ; 
but  he  cannot  empower  a  stranger  to  sue  in  his  (the 
stranger's)  own  name.     The  provisional  assignee  has 
no  such  power;  and  even  if  he  had,  it  is  clear  that  he 
had  not  exercised  it  at  the  time  the  bill  was  filed:   the 
suit,  therefore,  not  having  been  originally  well-instituted, 
could  not  be  maintained  by  the  subsequent  consent  of 
the  provisional  assignee  to  be  bound  by  the  proceedings: 
King  y.  TuUack  (a) .   I  must,  therefore,  as  matter  of  strict 
practice, — Aukland  persisting  in  his  objection,— dismiss 
the  bill  with  costs. 

(a)  2  Sim.  469. 
g2 


84  CASES  IN  CHANCERY. 

1843. 


sistMay.  NORMAN  V.  FRAZEE. 

Bequest  of  re-  fi .  NORMAN,  by  his  will,  dated  in  1 826,  directed  that 

to  accamulate  the  residue  of  his  property,  real  and  personal,  whether 

i^dlheoTbe  '^  possession  or  reversion,  remainder  or  expectancy, 

distribated  in  after  paying  all  his  just  debts,  the  expenses  of  proving 

shares  onto  his  will,  and  his  funeral  expenses,  and  all  other  costs 

seven  persons  ■■«  \       ^  i  t       •  .    t    •  ±_  • 

named  in  the  and  charges,  should  be  invested  in  government  secun- 
wiii,  and  ap-      ^^g  j^  ^^  names  of  his  executors,  and  suffered  to  accu- 

pointment  of  ' 

the  same  scyen  mulate  for  the  period  of  ten  years  from  the  time  of  his 
duary  legatees,  decease,  at  the  expiration  of  which  time,  the  fund  so 
nancy  in  com-  accumulated  should  bc  distributed  in  seven  equal  shares 
^re  oToil^  unto  Elizabeth  Forty y  his  niece,  R.  Forty,  WilUam  Forty j 
dying  in  the  and  E,  Forty ,  children  of  the  said  Elizabeth  Forty ^ 
time  belongs  to  R*  Frazer,  and  /.  Half  acre,  and  C  Bovier,  nephew  to 
^thctMtator"    ^^®  "^^^  wife,  or  to  their  res})ective  heirs,  executors,  or 

administrators;  and  he  appointed  the  said  Elizabeth 
Forty,  R.  Forty,  William  Forty,  E.  Forty,  R.  Frazer, 
J,  Halfacre,  and  C.  Bovier,  his  residuary  legatees,  and 
Frazer  and  Halfacre  his  executors.  The  testator  died 
in  November,  1826.  William  Forty  died  in  the  lifetime 
of  the  testator.  The  period  of  accumulation  expired  in 
1836.  The  next  of  kin  of  the  testator  claimed  one-se- 
venth share  of  the  residue  and  accumulations  as  having 
lapsed  by  the  death  of  W.  Forty, 


Sir  Charles  Wetherell  and  Mr.  Stone,  for  the  Plaintiff, 
and  Mr.  Kenyon  Parker,  for  parties  in  the  same  interest, 
said,  that  the  legatees  were  tenants  in  common  of  the 
residue  and  the  accumulations,  and  the  gift  could  not  be 
construed  as  a  gift  to  a  class :    Barber  v.  Barber  (a), 

(a)  3  Myl.  &  Cr.  696— p^r  Lord  Cotlenham. 
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Mathews  v.  Bowman  (a),  Pitt  v.  Benyon  {b\  Ettricke  v. 
Ettricke  (c).  The  one-seventh  share,  therefore,  had 
lapsed,  and  the  next  of  kin  were  entitled  to  it. 

Mr.  Cooper,  Mr.  Borers,  and  Mr.  IHchner,  contr&, 
argued  that  the  effect  of  the  latter  gift,  by  naming  the 
parties  to  be  residuary  legatees,  created  a  joint-tenancy; 
and  that  the  seventh  share  of  the  deceased  legatee  de- 
volved to  the  survivors. 
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Norman 

V. 

Frazer. 


ArgumeAi, 


The  Vice-Chancellor  held  that  the  direction  to  dis- 
tribute the  residue  made  the  legatees  tenants  in  conmion; 
that  there  was  nothing  in  the  subsequent  words  to  con- 
trol or  vary  the  nature  of  the  first  gift ;  and  that,  by 
the  death  of  William  Forty  in  the  lifetime  of  the  testator, 
the  next  of  kin  had  become  entitled  to  the  one-seventh 
share. 


JUttfftlttfitm 


Declare  that,  (certain  pecuniary  and  specific  legacies  given  in  the 
preceding  part  of  the  will),  hy  reason  of  the  death  of  the  said  W.  Forty 
in  the  lifetime  of  the  testator,  became  respectively  lapsed  legacies, 
and  fell  into  the  residue  of  the  said  testator's  estate ;  and  that  one 
equal  seventh  part  or  share  of,  and  in  the  residue  and  accumulations 
of,  the  personal  estate  of  the  said  testator,  by  reason  of  the  death  of 
the  said  W,  Forty ^  one  of  the  residuary  legatees  of  the  said  testator, 
in  his  lifetime,  became  payable  and  devisable  to  and  among  the  next 
of  kin  of  the  said  testator  according  to  the  Statute  of  Distribution. 


Minute, 


(a)  3  Anstr.  727.       (b)  1  Bro.  C.  C.  589.       (c)  Ambl.  656. 
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Srd  and  IQth  SALISBURY  v.  PETTY. 

Jufy.  pp 

Devise  of  real      1  HE  will  of  John  Park,  dated  in  1 8 1 9,  after  containinfi: 

estate  to  ^.  for  ./?     i     .        /.  .  ,  ,     .  i     i 

life,  subject  to  a  specific  devise  of  certain  property  charged  with  the  pay- 

200o!r7apiece°  ment  of  his  debts  and  funeral  and  testamentary  expenses, 

JO  ^ '  f  *'t?*^  proceeded  aa  follows : — "  I  also  give  and  devise  to  my  said 

respective  law-  brother,  James,  all  my  (describing  various  hereditaments 

months  after  ill  the  county  of  Lancaster),  and  all  other  my  real  estate 

tertiw^and'***'  whatsoever  and  wheresoever,  To  hold  to  him  my  Mud 

devise  of  the  brother  James  and  his  assigns,  during  the  term  of  his 

same  estate,  in  i  i./>        .  ,  .  ,  n       ^ 

remainder,  on  natural  life.  Without  impeachment  of  or  for  any  manner 
to  his  children  *  ^^  waste.  Subject  nevertheless  to  the  payment  of  2000/. 
as  he  should       ^  ^^ch  of  my  nephews  and  niece,  John,  Thomas,  and 

appomt,  charg.  . 

cd  with  a  fur-  3Iary  Park,  children  of  my  late  brother  Thomas,  to  be 

3000/.  apiece  P^^  ^t  the  end  of  twelve  months  next  after  my  decease, 

S  ^or  to'theU-  ^'  ^  *^^^^^  respective  lawful  issue,  and  subject  also  to 

respective  law-  the   payment  of  the  annuity  or  yearly  sum  of  100/., 

ful  issue*    Btm 

C,  and  2).,  sur-  hereinafter  given  to  my  housekeeper  Milicent  Redmayne ; 

tor.    B,  died  "  *^^  *^  ^  ^  much  of  my  debts,  funeral  and  testa- 

•^tt^rf""*'  nientary  expenses,  as  the  houses,  lands,  and  heredita- 

of^.,  andC.  ments,  hereinbefore  made  specifically  subject  thereto, 

the  lifetime  of  shall  fall  short  to  pay;  and,  on  the  death  of  my  said 

if;ii?-^.«,  b^^^b^r  J^"^^'^  I  giv^  f ^^  ^«^\s^  *^^  messuages,  lands, 
that  the  lega-     and  hereditaments,  so  ffiven  to  him  for  life,  unto  the  law- 

ciestoA,  C,  .  .  . 

and  D.,  vested    ful  issue  of  him  my  said  brother  James,  in  such  shares 

in  the  leo^fltAMi 

subject  to  be  '  *^^  proportions,  maimer  and  form,  as  he  shall  by  deed 

favou^f  th  •  ^^  ^'^  appoint,  subject  as  aforesaid ;  and  I  do  hereby 

children,  in  charge  the  same  on  his  death  with  the  payment  of  the 

death,  leaving  further  sum  of  3000/.  to  each  of  my  said  nephews  and 

Uierefore  that  ^'^^i  John,   Thomas,  and  Mary  Park,  making  in  the 

B.  took  both  whole  5000/.  each,  or  to  their  respective  lawful  issue ;  and 

the  legacies  , 

absolutely,  and   in  default  of  such  appointment,  then  to  the  lawful  issue 

C.  and  D.  took 

the  legacies  of 

2000/.,  each,  absolutely,  and  the  children  of  C.  and  D.  took  the  legacies  of  30002.   by 

substitution  for  their  parents. 
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of  my  said  brother  James,  equally,  share  and  share  alike 
as  tenants  in  common,  and  not  as  joint-tenants,  subject  to 
the  said  annuity  and  the  said  three  legacies  of  3000Z.  each ; 
and  in  case  of  the  death  of  my  said  brother  without  law- 
ful issue,  then  I  give  and  devise  all  the  messuages,  lands, 
tithes,  and  hereditaments,  so  given  to  him  for  life,  unto 
my  said  nephew,  Johriy  his  heirs  and  assigns  for  ever,  he 
thereout  paying  the  said  annuity,  and  also  to  his  said 
brother  and  sister  the  sum  of  5000/.  each,  instead  of 
3000/. ;  and  in  case  of  the  death  of  my  said  nephew 
John^  without  issue,  I  give  the  same  in  like  manner  to 
my  nephew  ThomcLS,  and  his  issue,  charged  with  the 
sum  of  6000il  to  his  sister  Mary,  or  her  issue;  and  in 
case  of  the  death  of  my  said  nephew  ThomaSy  without 
lawful  issue,  then  I  give  the  said  messuages,  lands,  tithes, 
and  hereditaments,  to  my  niece  Mary,  her  heirs  and 
assigns  for  ever.'*  The  testator  then  bequeathed  the 
said  annuity  and  various  other  legacies,  and  appointed 
his  brother  James  his  executor. 


1843. 


Statement, 


The  testator  died  soon  afler  the  date  of  his  will,  leav- 
ing his  brother  James,  his  nephews  John  and  Thomas, 
and  his  niece  Mary  surviving.  John,  the  nephew,  died 
in  1834,  intestate,  and  without  having  been  married 
The  interest  of  Mary  in  the  legacies  of  2000/.  and  3000/. 
was,  upon  her  marriage  with  E.  JD.  Salisbury,  settled  to 
the  separate  use  of  herself  for  life,  with  remainder  to 
her  husband  for  life,  or  until  his  bankruptcy  or  insol- 
vency, with  remainder  to  the  children  of  the  mar- 
riage. Mary  died  in  1839,  leaving  her  husband  and 
six  children  surviving.  Thomas,  by  his  will,  gave  his 
personal  estate  to  trustees  for  his  children,  and  died  in 
1839,  leaving  four  children. 


James,  the  brother  and  devisee  for  life,  appointed 
and  devised  his  real  and  personal  estate  to  his  children 
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Statement. 


beneficially^  and  to  the  Defendant  Petty  and  others^ 
trustees  and  executors,  and  died  in  1841,  leaving  seveml 
children. 

The  bill  was  brought  by  the  children  of  Mary  Saks* 
buryy  and  prayed  that  the  trusts  of  the  will  of  John 
Park,  the  testator,  might  be  carried  into  execution  un- 
der the  decree  of  the  Court 


Argument, 


Mr.  Bacon  and  Mr.  Bolt,  for  the  Plaintiffs,  argued, 
that  the  l^acies  of  2000Z.  a-piece  to  Johrt,  Thomas,  and 
Mary,  vested  absolutely  upon  the  death  of  the  testator, 
and  that  the  children  of  such  of  them  as  died  in  the  life- 
time of  the  tenant  for  life  would  take  the  second  lega* 
cies  of  3000Z.  by  substitution  for  the  parent.  Montagu 
V.  NuceUa  (a) ;  Galland  v.  Leonard  (J) ;  Smither  v.  WUr 
lock  (c);  WhiiteU  v.  Dudin  (d);  Tamer  v.  Moor  (e); 
Gray  v.  Garman  (f) ;  Lowther  v.  Condon  (gr). 

Mr.  Kenyan  Parker  and  Mr.  Malins,  for  the  children 
of  Thomas,  the  nephew,  in  support  of  the  like  argument, 
cited  Girdlestone y, Doe  {h)'f  King  v.  Withers  (i);  Git- 
tings  V.  M^Dermott  (A);  Cotton  v.  Cotton  {I ) ;  Davenport 
V.  Hanhury  (»i);  Swaine  v.  Burton  (n) ;  Campbell  v. 
Campbell(o);  I£ome\.Pillans(j));  SturgessY.  Pearson  {q)f 
Harrison  v.  Foreman  (r);  Belk  v.  Slack  {s);  Mayer  v. 
Toumsend  (J). 


(a)  1  Russ.  165. 
(6)  1  Swans.  161. 

(c)  9  Vea.  233. 

(d)  2  J.  &  W.  279. 

(e)  6  Ves.  556. 
(/)  2  Hare,  274. 
(g)  2  Atk.  127. 
(A)  2  Sim.  225. 

(f)  Pre.  Cha.  348. 
(k)  2  Myl.  St  K.  69. 


(0   2  Beav.  67. 
(m)  3  Vea.  257. 
in)  15  Ves.  368. 
(o)  4Bro.C.C.15. 
(p)  2  Myl.  &  K.  15. 
(q)  4Madd.411. 
(r)  5  Vea.  207. 
(s)  1  Keen.  239. 
(t)  3Beav.443. 
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Mr.  Loumdes  and  Mr.  Hurdy  for  the  personal  repre- 
sentatiyes  ofJohn,  the  nephew,  in  support  of  a  similar 
eonstructioDy  cited  also  Bayley  v.  Bishop  (a) ;  and  con- 
tended that  both  of  the  legacies  to  John  vested  and 
belonged  to  his  persoinal  representatiyes,  notwithstanding 
his  death  before  the  death  of  James,  the  brotiier. 


1843. 
Salisbury 

V. 

Petty. 

JiTff  KfMtf  Hi  • 


Mr.  Walker y  for  the  children  of  James,  the  Inx^ther, 
the  devisee  for  life,  submitted  that  the  altematiye  con** 
templated  by  the  will,  on  which  the  legacies  were  given 
to  the  children  of  the  legatees,  was  that  of  the  death  of 
the  legatees  in  the  lifetime  of  the  testator;  and  also  that 
the  second  legacj  to  John  sunk  for  the  benefit  of  th^ 
estate  upon  which  it  had  been  charged.  A  gift  to  A.  ot 
B.  was  uncertain;  and  the  Court  must  add  a  directicm 
that  the  legacy  is  to  go  to  the  parent,  if  living,  or  to 
the  issue,  if  the  parent  is  not  living:  Longmore  v. 
Broom  (£)•  The  Court  would  not  make  any  addition 
to  the  words  unless  it  were  absolutely  necessary,  and 
in  this  case  the  word  ^  or "  was  satisfied  by  a  simple 
substitution  of  issue,  if  there  had  been  issu^  without 
eairying  it  further*  Such  a  construction  must  be  put 
on  the  bequest  as  would  be  applicable  to  the  cases  of 
all  the  legatees  in  every  possible  event.  He  cited  also 
Croohe  v.  De  Vandes  (c),  Corbyn  v.  French  (d),  Tidwell  v. 
Arid  {e)y  Bone  v-  Cook  (/),  Cripps  v.  Wolcott  {g).  Pope 
V.  fFhiteombe(h),  Nnoton  v.  Ayscotyb^i)^ 

Mr*  Reunddl  Palmer  for  the  executors  and  trustees 
tiJames^  the  brother. 


(a)  9  Yef .  6. 

{b)  7  Ve«.  128. 
(c)  9  Ves.  197;  11  Ves.  330, 
S.C. 
{d)  4  Ves.  41  a 


(e)  3  M«dd.  403. 
(/)  M*Clel.  168. 
(^)  4  Madd.  11. 
\h)  3  Russ.  124. 
(i)  19-  Vei.  537. 
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Vice-Chancellor  : — 

The  questions  which  have  been  raised  for  the  opinion  of 
the  Court  are  two:  first,  whether  John,  who  died  without 
issue  in  the  lifetime  of  the  tenant  for  life,  was  entitled  to 
the  legacies  given  to  him;  and,  secondly,  with  regard  to 
the  issue  of  Thomas  Park  and  Mary  Salisbury,  whether 
the  words  meant  in  case  of  their  death  in  the  lifetime  of 
the  tenant  for  life,  or  whether  they  meant  in  case  of 
their  death  in  the  lifetime  of  the  testator. 


With  regard  to  the  first  question,  whether  Johtij 
having  died  without  issue,  took  an  absolute  interest  in 
the  gift  to  him,  the  scheme  of  the  will  is  clear:  the 
corpus  of  the  estate  waa  to  go  to  James  and  his  issue,  if 
James  died  leaving  issue  living  at  his  deatL  That  is 
the  plain  construction  of  the  words.  If  James  died 
without  leaving  issue  living  at  his  death,  then  it  was  to 
go  to  John.  I  think  it  is  also  clear,  that,  by  the  suc- 
ceeding limitations,  if  John  died  without  issue  living  at 
his  death,  the  corpus  was  to  go  to  Thomas,  and,  if 
Thomxis  died  without  such  issue,  to  Mary.  The  corpus 
of  the  estate  was  to  go,  in  certain  events,  to  John^ 
Thomas,  and  Mary,  in  succession.  As  to  the  charges 
upon  the  estate,  whilst  in  the  hands  of  James,  the  tenant 
for  life,  there  was  to  be  a  sum  of  20007.  to  each  of  his 
nephews,  and  to  his  niece ;  whilst,  in  the  hands  of  the 
issue  of  James,  it  is  charged  with  3000Z.  more  to  each 
of  them;  but  in  the  hands  oi  John,  this  3000/.  was  in- 
creased to  5000i  each,  in  favour  of  Thomas  and  Mary; 
and,  in  the  hands  of  Thomas,  to  6000i  in  favour  of 
Mary.  These  charges  upon  the  estate  go  on  increasing 
as  it  comes  to  these  different  parties,  and  it  is  solely  for 
the  convenience  of  the  estate  that  the  payment  of  the 
charges  is  postponed.     The  rule  of  the  Court  is,   to 
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hold  that  sach  a  gift  confers  a  vested  interest  in  the 
party  taking.  In  the  absence  of  authority^  I  should 
have  thought,  that,  if  the  gift  had  been  to  Johriy  and 
nothing  had  been  said  as  to  the  issue  of  Johiiy  John 
would  have  taken  an  absolute  interest.  Assuming  that 
to  be  correct,  the  circumstance  of  the  gift  being  in  the 
alternative,  to  the  issue,  does  not  seem  to  alter  the  case. 
I  cannot  assume  that  it  was  not  intended  that  the 
estate  should  bear  the  charge,  either  in  favour  of  John 
orJohn^s  issue.  I  think  the  true  construction  is,  to  treat 
it  as  a  vested  interest  in  him,  subject  to  be  divested  in 
&vour  of  his  issue,  if  there  were  issue  alive  at  his  death. 
Although  I  do  not  go  the  whole  length  of  the  argument, 
that,  where  property  is  divested  in  favour  of  a  particular 
person  only,  and  that  person  is  not  capable  of  taking  the 
l^cies  on  the  event  happening,  then  the  legacy  to  him 
does  not  take  effect,  I  think  it  is  quite  enough  to  say, 
that  it  is  applicable  to  this  case.  Some  very  important 
authorities  were  cited  in  support  of  that  view  of  the 
case.  The  cases  of  Smither  v.  WiUock  (a),  WhitteU  v. 
Dudin  (J),  and  Mayer  v.  Townshend  (c),  were  the  most 
important,  though  not  the  only  cases.  To  these  may 
be  added  the  case  of  Hervey  v.  McLaughlin  (rf),  which 
was  not  cited.  There  was  in  that  case  a  gift  of  800/.  Old, 
and  800/.  New  South  Sea  Annuities,  upon  trust  to  pay 
the  interest,  dividends,  and  produce  thereof,  to  Eleanor 
Toddy  for  her  natural  life,  to  her  separate  use;  and  from 
and  inmiediately  after  her  death,  the  said  two  sums  to 
the  three  children  of  Eleanor  Toddy  "  to  be  divided 
among  them  in  equal  shares;  and  in  case  of  the  death 
of  either  of  them,  the  share  of  such  as  may  die  to  go 
to,  and  belong  to,  the  children  or  child,  if  but  one,  of 
the  persons  so  dying."     There  was  also  a  general  resi- 


1843. 


Judgment, 


(a)  9  Ves.  233. 
{h)  2  J.  &  W.  279. 


(c)  3  Beav.  443. 
{d)  1  Price,  264. 
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Judgment. 


duary  bequest  to  the  children  oiEkanor  Todd.  Of  the 
three  children,  one  died  leaving  children;  the  other  two 
died  without  issue  living  at  their  death;  and  the  question 
arose,  like  that  which  arises  here,  whether,  the  gift  being 
to  them  and,  in  case  of  their  death,  to  their  children, 
and  there  having  been  no  children,  the  legatee  should 
take  an  absolute  interest.  The  Barons  of  the  Exchequer 
gave  their  opinions  seriatim.  The  question  that  was 
most  considered  was,  whether  the  words  ^^  in  case  of 
death"  meant  death  in  the  lifetime  of  the  testator,  or  in- 
the  lifetime  of  the  tenant  for  life.  The  learned  Barons 
appear  to  have  treated  it  as  not  admitting  of  argument, 
that  those  parties  who  had  no  children  would  take  their 
shares  absolutely,  and  that  their  respective  representa- 
tives would  be  entitled  to  it.  They  considered  it  to  be 
a  vested  interest,  subject  to  be  divested  only  in  case 
there  were  children  to  take ;  and  they  held  in  that  case, 
that  the  executors  of  those  who  died  in  the  lifetime  of 
the  tenant  for  life  were  entitled  to  take  his  or  her  share 
absolutely,  and  that  the  words  "  in  case  of  death"  were 
not  to  be  referred  to  the  death  of  the  testator.  That 
case  coincides  with  the  others,  and  in  fact  it  more 
closely  applies  to  the  present  point.  It  accords  with  iJie 
conclusion  to  which  I  should  have  come.  In  the  absence 
of  express  authority,  I  shall  follow  that  case,  as  weU  as 
the  others,  the  most  important  of  which  I  have  men* 
tioned;  and  some  of  those  which  I  have  not  named 
would  be  sufficient  to  shew,  that  I  should  be  warranted 
in  coming  to  that  conclusion,  even  if  I  were  not  bound 
to  do  so.  I  therefore  hold  that  John  took  an  interest 
transmissible  to  his  representatives. 


The  decision  in  Hervey  v.  APLaughUn  decides  the 
other  point  also.  The  construction  I  adopt  is,  that 
John  takes  absolutely ;  but  if  he  dies  in  the  lifetime  of 
the  tenant  for  life,  leaving  issue  at  his  death,  then  the 
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issue  of  John  will  take :  if  John  died  without  leaving  issue 
at  hifl  deaths  then,  as  I  decided  in  Gray  y.  Garman  {a)y 
it  is  an  absolute  gift:  it  was  liable  to  be  divested  on  an 
event  which  might  Imve  happened,  but  did  not  happen, 
and  therefore  it  remained  absolutely.  The  cases  collected 
by  Mr.  Jarman  (b)  clearly  shew,  that,  if  a  legacy  be  given 
payable  at  the  death  of  the  testator,  and,  in  case  of  the 
death  of  the  legatee,  to  another  party,  there  tbe  Court 
will  construe  the  gift  over,  in  the  event  of  death,  to  mean 
in  case  of  death  in  the  lifetime  of  the  testator;  and 
on  the  other  hand,  if  the  legacy  is  not  payable  inune* 
diately,  but  a  life-interest  is  given,  and  the  testator 
aiys,  in  case  of  the  death  of  the  legatee,  it  is  to  be 
given  to  some  one  else,  then  the  words  "  in  case  of 
death"  are  construed  to  mean  in  the  lifetime  of  the 
tenant  for  life ;  that  is  to  say,  before  the  money  became 
payable.  This  is  supported  by  the  case  of  Hervey  v. 
McLaughlin.  The  only  distinctions  are,  that  I  inter- 
pose the  words  '^  in  case  of  death,"  for  that  must  be 
the  meaning  of  the  word  "  or ;"  and  in  this  case  the 
first  legacy  is  directed  to  be  p^d  at  the  end  of  twelve 
months  next  after  the  decease  of  the  testator.  The  con- 
struction of  the  words,  when  applied  to  different  events, 
being,  therefore,  settled,  I  have  only  to  construe  them 
according  to  the  several  events  to  which  they  a,re  to  be 
2q)plied.  The  sound  construction  then  appears  to  be, 
that,  as  to  the  gift  of  the  first  legacy  of  2000/.,  the 
issue  are  to  take  in  case  of  the  death  of  the  legatees, 
Johuy  Thomasy  and  Mary^  in  the  life  of  the  testator; 
and  in  the  other  cases,  it  is  in  the  event  of  the  death 
of  the  parties  during  the  life  of  the  tenaut  for  life,  that 
the  children  are  to  take.  The  children  who  survived  the 
tenant  for  life  take  as  joint-tenants,  in  substitution  for 
their  parents  who  died  in  his  lifetime. 

(a)  2  Hare,  268. 
(6)  Tr.  on  WilU,  Vol.  1,  pp.  452,  454  ;  Vol.  2,  p.  659,  et  seq. 


1843. 
Salisbukt 

V. 

Petty. 
Judgmmt. 


CA*ii  I>  CHAJ&CIir. 


I^fcznj — Turn  fjonr:  on^  fissfjei.  ^^  ^um  f'rL  Jam 
mui  Jitrj.  i^jinrj^  ixmrr-j  Hon  T-tri^  ixsm  ni  ii  ■■  f>  im 

as  JeziCT  if  £3Rtllf  innnimnwi  jl  ^  lol  if- 

SiO.  firrif  Kit.  1§«I.  ^oc  -^ 


tpre  if  a«  mb£  /ms  /"o^  rt*  3kf3airv.  "urramtf  frniitHf  n 

if  Sit  ■DC  /oui  Fsi.  att  ^sxurr  xf  £3I»IiL  t^ 


of  £3COC*.  br  -^  »e  ^absor  t  v2 
fkrsor  cf  tate  sod  7W»«f  Pi 

^^^  \t^Mnt%,  isiBTtA.  MiA  eaci.     M^sser  to  be  ii  i^be-tr  to 

ji  for  a  Bkort^ase,  is  crder  to  nae  d^e 


i:  bo:  if  h  icoll  au  a^ipesr  to  hii  wirfir&att  S21S  i^  ml 
are  Ewre  tdsi  «£aait  to  nise  iLe  oad  frmii  cr  if  so  miffwimt 
■wrsgige  be  laid  before  biss  withrn  a  tbc-c  to  be  IsEsed  br  bim,  ^en 
to  proceed  to  a  nle  of  tbe  nid  real  efiaies  &c  MoneT  to  be  paid 
inSo  CoorL  Deciee  fiobebcDdin^  oatbe  XBfmtderJMci^iiiileSyiqKHi 
/"^^ «Aev      being  lerTed  frc^  tber  ibev  canae  vitbiii  six  mcntbi  after  dicj 

rcapectzrelT  attain  &c.:  and  if  xker  ihall  not  diev  casK,  to  cocTey 
or  join  in  eooTering  tbe  estates  ire  to  tbe  morgagee  or  pmcbaaer, 
imtQ  tbe  soms  be  laised,  tbe  intetest  to  be  kept  down  out  of  tbe 
miiM ;  if  raised  bj  mortgage,  tbe  interest  on  tbe  mortgage  to  be  kept 
dovD  out  of  tbe  rents :  and  in  tbe  meanume  tbe  pnicbaKr  or  mort- 
gagee to  bold  tbe  premtiesy  told  or  mortgaged,  against  tbe  defend- 
ants, tbe  infanta,  until  tbej  sball  attain  &c.  Fortber  directioiia  and 
•obaeqoent  costs  merrcd. 
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In  the  biatter  of  the  Act  6  &  7  Will.  4  (a),  Ex      ist  Jufy. 
PARTE  THE  CORPOKATION  OF   TRINITY 
HOUSE. 

U  NDER  the  above  act^  the  Corporation  of  Trinity  Under  the  act 
House  caused  the  value  of  the  Island  or  Rock  of  Sker-  ^^JSion  of 
ries,  and  the  lighthouse,  lands,  buildings,  fixtures,  appa-  ?^'*^J?^"^ 
ratus,  and  furniture,  and  the  tolls  or  duties,  profits  and  property,  and 
produce  arising  in  respect  thereof,  to  be  assessed  by  to  pay  the  pur- 
a  jury,   and  the  same  were  accordingly  assessed  at  ^toCourt^to 
444,984/.  11*.  2rf,  at  which  sum  the  premises  were  pur-  j!^*l®°^"* 
chased  by  the  corporation.      The  petitioners  were  enti-  benefit  of  the 
tied  to  a  life-interest  in  two-thirds  of  this  purchase  mo-  providing  that ' 
ney,  amounting,  after  some  deductions,  to  255y656L  7s.  6rf.  ^  in^taient 
The  act  provided,  "that  where  by  reason  of  any  disabi-  of  the  pnrchaae- 

.  .  "^        .  ,     money  "shall 

lity  or  incapacity  of  the  person  entitled  to  any  such  be  paid  by  the 
lighthouse,  the  purchase-money  should  be  required  to  bJ^^g^m- 
be  paid  into  the  Bank  of  England,  and  to  be  subject  to  ^^^^^  on  the 

*  .         .  purchase  of 

the  order  and  directions  of  the  Court  of  Exchequer,  stock  is  a  part 
under  the  provisions  therein  contained,  the  said  Court  investment  to 
might  order  all  the  reasonable  costs  and  expenses  at-  ^^^™^^^/.^^ 
tending  such  purchase,  or  which  might  be  incurred  in 
consequence  thereof^  and  also  of  the  investment  of  the 
purchase-money  in  real  or  government  securities,  and 
likewise  the  re-investment  of  such  money,  or  the  govern- 
ment  or    real  securities  purchased  therewith,  in   the 
purchase  of  houses,   buildings,   lands,  tenements,  and 
hereditaments  as  thereinbefore  mentioned,  together  with 


(a)  An  act  for  vesting  lights  provision  respecting  lighthouses, 
bouses,  lights,  and  sea-marks  on  ligbts,  buoys,  beacons,  and  sca- 
the coasts  of  England,  in   the  marks,  and  the  tolls  and  duties 
Corporation  of  Trinity  House  of  payable  in  respect  thereof. 
Deptford  Stroud,  and  for  making 
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In  re  6  &  7 

Will.  4, 

Ex  parte 

The  Cobpo- 

ration  of 

Trinity 

House. 


Statement. 
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the  costs^  charges^  and  expenses  of  obtaining  the  proper 
orders,  and  of  the  other  proceedings  for  such  purposes, 
and  of  the  payment  of  the  dividends  and  interest  of  the 
said  government  or  real  securities,  and  of  the  payment 
of  the  principal  of  the  said  purchase-money,  and  of  the 
government  or  real  securities  purchased  therewith,  out 
of  Court,  to  be  paid  by  the  corporation.'* 


The  255,6567.  75.  6rf.  was  paid  into  Court,  and  the 
Aocountant-Greneral  was  ordered  to  invest  it  in  Consols; 
and  it  was  referred  to  the  Master  to  tax  the  petitioners 
their  costs  of  the  order,  and  of  the  investment,  which 
costs  the  corporation  were  ordered  to  pay.  The  Ac- 
countant-Greneral  invested  the  255,656/,  Is.  6rf.,  after  de- 
ducting 3627.  for  the  broker's  commission,  in  289,6187. 5*. 
Consols.  The  petitioners  added  the  3627.,  paid  for  com- 
mission, to  their  bill  of  costs,  but  the  Master  disallowed 
that  sum  on  taxation.  The  petitioners  prayed  that  the 
Master  might  be  ordered  to  review  his  taxation,  or  that 
they  might  be  at  liberty  to  take  exceptions  to  his  certi- 
ficate, or  that  the  corporation  might  be  ordered  to 
pay  the  3627.  into  Court. 


]VIr.  Kenyan  Parker^  for  the  petition. 

Mr.  Woody  for  the  Corporation  of  the  Trinity  House. 


Judjfmetit. 


The  Vice-Chan  CELLOR  said,  that  the  commission 
charged  on  the  purchase  of  the  stock  was  included  in 
the  costs  of  the  investment,  which  the  act  gave  to  the 
petitioners,  and  that  the  same  must  therefore  be  paid  by 
the  corponition. 
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MAC  MAHON  v.  BUECHELL.  20th  and  22nd 

T  April. 

HE  Plaintiff,  WiUiam  Mac  Mahoriy  claimed  a  legacy  of  A  share  of  rent 

lOOi,  and  the  Plaintiff  Henrietta,  the  wife  of  Williamy  occupying  te- 

daimed  a  legacy  of  50/.  under  the  will  of -4nn  Mac  Ma^  ^^^J^he 

fcwi,  who  died  in  1839,  and  they  filed  their  bill  for  pay-  estate  of  a  tes- 

ment.    The  Defendants,  the  executors  of  ^nn,  admitted  one  of  several 

assets;  but  insisted  upon  a  right,  of  the  nature  of  set-  monofthe  ™" 

off,  in  respect  of  a  daim  which  the  estate  of  Ann,  who  Siow^'to  bT* 
was  one  of  seven  children  and  residuary  legatees  of  »et-offbyher 

,     ,  executors  in  a 

Terence  Mac  Mahan,  had  against  the  Plaintiff  William^  suit  for  a  le- 
who,  with  his  brother,   Charles^  was  an  administrator  fd^Jy  ttle  tes-' 
with  the  will  annexed  of  the  said  Terence,  their  father.     *?*/!*  ^^^    , 

debtor;  but  not 
as  against  a  le- 

Terence  Mac  Mahon^  who  died  in  1811,  devised  the  ed  by  the  testa' 
whole  of  his  estate  amongst  his  seven  children,  as  tenants  Jf^debtor^* 
in  common:  a  part  of  that  estate  consisted  of  a  house  in 
the  island  of  5^.  Kitts^  called  "  The  Lower  House,"  which 
was  occupied  by  the  Plaintiff  WiUiam,  his  brother  Charles, 
and  his  sisters  Rebecca  and  Eliza,  from  time  to  time, 
for  various  periods,  from  1815  to  1830,  without  paying 
rent.  The  Defendants,  by  their  answer,  stated  the  net 
rent  due  from  the  Plaintiff  William,  for  the  period  of 
his  occupation,  to  be  928/.  Is.  Id.,  and  claimed,  for  the 
estate  of  Ann,  the  testatrix,  one-seventh  thereof^  or 
132/L  11*.  8<i,  with  interest  from  1830.  Letters  were 
in  evidence,  by  which  the  Plaintiff  WiUiam  admitted 
that  he  was  liable  to  pay  some  rent. 


Mr.  Purvis  and  Mr.  Bagsliawe,  for  the  Plaintiffs,  sub-  Argument. 
Daitted  they  were  entitled  to  the  decree  for  the  legacies, 
upon  the  admission  of  assets.     The  claim  set  up  by  the 

vou  m.  H  H.  w. 
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Mac  Mahon 

V. 
BUBCHELL. 

Arffumeni. 


1843.  Defendants  was  made  against  the  Plaintiff  as  adminis- 
trator: he  might  be  made  accountable  in  that  character 
by  another  proceeding.  The  two  claims  had  no  con- 
nexion with  each  other:  Dodd  v.  Lj/datt {a).  The 
liability  of  the  Plaintiff  could  not  be  properly  determined 
in  this  suit.  There  could  not  certainly  be  any  set-off  as 
against  the  legacy  to  the  Plaintiff  Henrietta  for  her 
husband's  debt :  Carr  v.  Taylor  (J),  Ranking  v.  Bar^ 
nard  (c),   Cherry  v.  BouUbee  {d)y  Corsbie  v.  Free  [e). 


Mr.  Simpkinson  and  Mr.  W.  Hishp  Clarke^  for  the 
Defendants. 


Judgment, 


Vice-Chancellor  : — 

It  appears  that  the  Plaintiff  William  Mac  Mahon  has 
been  occupying  tenant  of  premises  which  formed  part 
of  the  estate  of  Terejice^  the  father ;  and  that  there  is 
rent  due  from  him,  to  one-seventh  of  which  the  estate 
of  Anriy  the  testatrix,  is  entitled:  the  Plaintiff  has  there- 
fore, in  his  hands,  monies  which  belong  to  the  estate  of 
the  testatrix;  and  I  think  the  Court  ought  not  to  disre- 
gard that  fact,  and  decree  the  full  payment  of  his  legacy 
by  the  executors  of  Ann.  It  is  not  suggested  that  there 
was  any  joint  lease  of  the  premises  to  the  four  tenants  In 
common,  who  at  different  times  occupied  the  house: 
they  appear  to  be,  at  law,  severally  liable  in  respect  of 
their  occupation.  I  cannot,  however,  direct  an  account 
of  what  is  due  from  the  Plaintiff,  unless  the  whole  of 
the  residuary  legatees  are  parties,  and  are  bound  by  the 
account  and  inquiries.  If  the  residuary  legatees  of 
Terence^  who  are  not  before  the  Court,  will  appear  and 


(a)  1  Hare,  338.  See,  also, 
on  equitable  set-off,  Whyte  v. 
O'Brien,  1  S.  &  S.  551 ;  Pettai 
V.  ElUt,  9  Ves.  563. 


(6)  10  Ves.  574. 
(c)  5  Madd.  32. 
{d)  4  Myl.  &  Cr.  442. 
(e)  Cr.  &  Ph.  64, 
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consent  to  be  bound  by  the  account,  I  may  direct  it  to 
be  taken  in  this  suit.  If  anything  be  found  due  from 
the  Plaintiff  William  Mac  Mahon  as  the  tenant  of  the 
premises  in  question,  that  will  be  set-off  as  against  his 
l^acy ;  but  it  will  not  form  any  set-off  against  the 
legacy  to  the  Plaintiff  Henrietta^  his  wife. 
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Mac  Mahon 
r. 

BURCHELL. 

Judgment. 


Tbb  PlaiotiA  conaented  to  waive  the  undertaking  on  behalf  of 
CharleM,  who  was  abroad,  and  an  account  was  directed  of  the  two 
legacies  and  interest  And  all  the  residuary  legatees  of  Terence  ap- 
pearing by  their  counsel,  and  consenting  to  be  bound  by  the  inquiries 
ind  accounts  thereby  directed,  and  the  Plaintiffs  and  Defendants  not 
opposing  their  appearance,  but,  so  far  as  they  were  able,  consenting 
thereto,  it  was  referred  to  the  Master  to  ascertain  whether  the  Plaintiif 
WiUiam  Mac  Mahon  was  during  any  and  (if  any)  what  time  in  the 
occupation  of  "  The  Lower  House"  in  &c.  since  the  death  of  the  said 
Terence  Mae  Mahoriy  and,  if  so,  whether  the  Plaintiff  WiUiam  Mae 
Mahon  ought  to  be  charged  with  any  and  (if  any  )  what  sum  of  money, 
b  respect  of  such  occupation;  and  the  Master  was  to  state  whether 
any  thing  and  what  was  paid,  and  when,  since  the  death  of  the  said 
Terence  Mac  Mahoriy  by  the  Plaintiff  William  Mac  Mahon,  for  or 
in  respect  of  repairs  and  outgoings  of  the  said  house,  or  otherwise  on 
account  thereof;  and  whether,  at  the  death  of  the  testatrix,  ^nn  Mae 
Mahon,  the  Plaintiff  William  Mac  Mahon  had  any  and  what  assets 
of  the  said  Ann  Mac  Mahon  in  his  hands  applicable  to  pay  the  said 
I^aciet,  with  liberty  to  state  special  circumstances. 


Mhmie. 


H  2 
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^^JSh^"  HENDEBSOX  r.  HENDEBSOX. 

Tbe  next  of  kin  X  HE  bQl  was  filed  in  !May,  1843,  by  Bethel  Hendtrsan 
filed  their  biU  agsunst  Elizabeth  Henderscnj  the  widow  of  Jordan  Henr 
2*1^™^  derson,  hia  deceased  brother,  and  Charles  Shnnu  and 
^  Nemffnmd'  Joanna,  his  wife,  who  was  the  daughter  of  Jordan;  and 
A.,  the  brocher  al^o  agsunst  J.  Gadsden,  the  administrator  of  the  estate 
pwtBer^oT^  ^^  /orda/i,  in  England;  and  it  stated  that  WUHam  Hen- 
iiiteitete,foraii  dersan,  a  merchant  in  Bristol  and  Xeurfoundlanij  the 

■ooomit  of  the  . 

estate  of  the  father  of  the  Plaintiff  and  Jordan  Henderson^  in  1808, 
of  the  intestate  admitted  them  into  partnership  with  him,  and  in  1817 
PP"*"?f^  ^      refflfrned  all  his  interest  in  the  trade  to  them :  that  the 

^.,andanae-  p 

count  of  die  Plaintiff  and  Jordan  carried  on  the  business  in  partner- 
trauactioni,  ship  from  1817:  that  the  share  or  interest  in  the  part- 
^mdl^T^miOk  '^crship,  which  their  father  gave  up  to  them,  was  worth 
tiie  estate  since  15  QOOil    or  thereabouts,   and    was   continued  in,  and 

tiie  death  of  the 

intestate.  The  formed  part  of,  the  partnership  of  the  Plaintiff  and  Jar- 
mo  orafesK>, '   ^^'  ^^  Jordan  Henderson  died  in  March,  1830,  intea- 

agatnst  A,  in 
tiie  Colonial 

Court,  and«  on  a  reference,  the  Master  reported  that  certain  soms  were  doe  to  tiie  aereral 
next  of  Idn  on  the  aooonnt  of  die  estate  of  the  intestate's  father  possessed  bj  A. ;  bnt  that 
no  account  between  A.  aod  the  intestate  had  been  laid  before  him :  the  Snpreme  Court 
decreed  that  the  sums  found  bj  tbe  Master  to  be  due  to  the  next  of  kin  and  the  costs 
•hould  be  paid  to  them  by  A.  The  next  of  kin  brought  their  actions  in  this  country 
against  A.  upon  the  decree.  A.  then  filed  his  bill  in  this  Court  against  the  next  of  kin 
rad  personal  representatire  of  the  intestate,  stating  that  the  intestate's  estate  was  indebted 
to  hun  on  the  partnership  accounts,  and  on  private  transactions ;  alleging  rarious  errors 
and  irregularities  in  the  proceedings  in  the  Supreme  Court,  and  that  A.  intended  to  ap« 
peal  therefrom  to  the  Prity  Council ;  and  praying  that  the  estate  of  the  intestate  might  be 
administered,  the  partnership  accounts  t^en,  the  amount  of  the  debt  due  to  A.  tcet" 
tained  and  paid,  and  the  next  of  kin  restrained  by  injunction  from  proceeding  in  their 
actions. 

Demurrer,  for  want  of  equity,  allowed  on  the  ground  that  the  whole  of  the  matters  were 
hi  question  between  the  parties,  and  might  properly  have  been  the  subject  of  adjudication 
in  the  suit  before  the  Supreme  Court  of  Neufoundlatid. 

That,  inasmuch  as  the  Privy  Council  is  the  Court  of  Appeal  from  the  Colonial  Court, 
and  has  jurisdiction  to  stay  the  execution  of  the  decree  pending  the  appeal,  the  Court 
will  not  interfere  by  injunction,  on  the  ground  of  error  or  irregularity  in  the  decree  of  the 
Colonial  Court. 

Whether,  in  a  case  of  error  shewn  in  the  judgment  of  the  Court  of  a  foreign  country, 
from  which  there  was  no  appeal  to  any  of  Her  Majesty's  Courts,  the  decision  would  be 
the  same — otutreT 
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tate,  leaving  the  Defendants,  Elizabeth^  his  widow, 
Joanna^  (the  wife  of  the  Defendant  C.  Simms),  his 
daughter,  and  also  leaving  WUKamy  a  son:  that  £liza- 
beAy  the  widow,  obtained  letters  of  administration  of  the 
estate  of  Jordan,  in  Newfoundland^  and,  together  with 
the  Plaintiff,  carried  on  the  partnership  business  for  the 
purpose  of  winding  it  up;  but  before  that  was  done,  a 
fire  in  the  island,  in  August,  1832,  destroyed  the  build- 
ings and  plant  of  the  partnership,  and  all  the  books,  ex- 
cept the  ledgers;  and  that  disputes  then  arose  between 
the  Plaintiff  and  Etizabeth,  the  widow. 


1843. 
Hbnobrson 

V. 

Hbnobrson. 


statement. 


The  bill  then  set  forth  a  petition  presented  in  Novem- 
ber, 1832,  by  the  Defendants,  the  widow  and  children 
otjardauy  to  the  Judges  of  the  Supreme  Court  in  New- 
foundlandy  which  alleged  that  William^  the  father,  be- 
fore his  death,  gave  or  bequeathed  1000/.  to  or  for  the 
petitioner,  Joanna,  and  gave  or  bequeathed  the  rest  of 
lus  estate  between  Betliel,  the  Plaintiff,  and  Jordan,  his 
sons,  equally:  that  Bethel  was  living  with  William^  the 
&ther,  at  Bristol,  and  possessed  himself  of  his  estate : 
that  Jordan  died  possessed  of  considerable  real  and  per- 
sonal estate  in  the  partnership,  both  in  England  and  New^ 
faundland:  that  Bethel  had  possessed  liimsclf  of  all  such 
estate,  as  well  as  of  the  partnership  books,  and  carried 
on  trade  therewith,  and  had  drawn  monies  thereout: 
that  he  also  refused  to  satisfy  the  petitioners  whether 
Jordan  had  left  any  will;  and  prayed  that  Bethel  might 
be  decreed  by  the  Supreme  Court  to  come  to  an  accoimt 
in  respect  of  all  and  singular  the  premises;  and  that  as 
well  the  estate  of  WilUam,  the  father,  as  the  estate  of 
Jordan,  might  be  applied  in  a  course  of  administration. 


The  bill  stated  that  no  personal  representative  of 
William,  the  father,  or  of  Jordan,  was  a  party  to  the 
Baid  proceeding  in  the  Supreme  Court :  that  Elizabeth, 
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1S4.1.  the  widov.  presented  aziodier  pethkoi,  dixcd  the  8th  of 
December.  1  ^3:^.  not  intituled  in  any  ciofe.  to  the  add 
Jndgee,  which  alleged,  that,  ance  administntion  of  the 
estate  of  her  hnsfaand  had  been  granted  to  her,  Beikd, 
the  PhdntiC  had  lendeied  her  certain  accoants  of  ddbis 
and  aflEets  in  XnrfimmdJamdj  but  lefbsed  to  accmuit  to 
her  lor  the  property  of  the  deceased  in  Emglamd:  that 
he  waff  thai  about  to  leare  the  countrr,  wherebv  the 
petitioner  would,  in  all  probability,  be  prerented  from 
bringii^  him  to  any  account  respecting  the  said  eetate^ 
unless  the  Supreme  Court  dionld  grant  immediale  f»t>- 
cesfi  against  him :  that  a  brig,  caUed  *'  The  Elizabeth," 
bdon^ng  to  the  intestate  and  Bethel  equally,  had,  with- 
out the  petitioner's  authority,  been  laden,  at  Harbor 
Grace,  by  Bethel,  principally  on  fieigfat,  undor  an  en- 
gagement to  sail,  on  the  10th  of  December,  for  BriM: 
that  the  petitioner  had  good  reason  to  know  that  the 
monies  oi  Jordan,  in  the  possession  of  Bethel  in  Englmud, 
amounted  from  5000/.  to  8000/. :  the  petitioner  there* 
fore  prayed  the  writ  of  ne  exeat  regno,  to  restrain  Bethel 
fix)m  departing  out  of  the  jurisdiction,  and  that  he  might 
be  ordered  to  exhibit  to  the  Court  a  full  account  of  all 
the  estate  of  Jordan  come  to  his  hands:  that  C.  Simms, 
by  affidavit,  intituled  *^  Elizabeth  Henderson  t.  Bethel 
Henderson,^  deposed  that  Bethel  wbs  then  justly  indebted 
to  Elizabeth,  the  widow,  administratrix  of  the  estate  of 
Jordan,  in  the  sum  of  3100/.  sterling,  exclusive  of  such 
further  sum  as  he  might  be  indebted  to  her  on  account 
of  monies  and  property  in  England;  and  that  he  threat- 
ened to  leave  the  island,  and  go  beyond  sea,  out  of  the 
jurisdiction  of  the  Court,  whereby  the  said  debt  would 
be  lost  or  endangered,  or  the  recovery  thereof  would  be 
difficult. 

The  bill  stated  that  an  instrument,  purporting  to  be 
a  writ  of  ne  exeat  regno,  dated  the  10th  of  December, 
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1832,  was  issued  out  of  the  Supreme  Court,  with  a 
rammons  or  subpoena,  in  the  first-mentioned  suit :  that 
the  plaintiff,  on  the  22nd  of  December,  executed  his  bond, 
with  two  sureties,  to  the  high  sheriff  of  the  island,  in  the 
sum  of  6200t,  conditioned  to  be  void  if  the  Plaintiff 
flhould  personally  appear  before  the  Court  by  the  10th  of 
June  then  next,  and  render  a  full  account  of  the  estate  of 
Jordan  come  to  his  hands,  whether  arising  from  the  estate 
of  WiMamy  the  father,  or  otherwise ;  and  also  an  account 
of  the  said  partnership  business,  and  answer  and  fulfil 
the  orders  and  decrees  of  the  Supreme  Court  touching 
the  said  estate,  and  also  touching  a  certain  bill,  then 
filed,  of  Elizabeth  Henderson  and  others,  against  the 
Plaintiff:  that  the  Plaintiff  then  quitted  the  island,  and 
returned  in  1834  :  that,  on  the  14th  of  June,  1834,  the 
Supreme  Court  ordered  the  bond  to  be  put  in  suit,  un- 
less the  Plaintiff  should  put  in  his  answer  to  the  first 
petition;  and,  in  July,  1834,  the  Plaintiff  appeared  in 
that  suit  by  H.  A.  Emerson^  Esq.,  her  Majesty's  Solici- 
tor-General in  the  island,  who  also  prepared  the  Plain- 
tiff's answer,  which  was  sworn  and  filed  on  the  11th  of 
July,  1834,  intituled  in  the  first  suit  only. 


1843. 


HSNDKRSON 
V. 

Hbnobrson. 
Siattmeni, 


The  bill  then  stated  the  purport  of  the  Plaintiffs  an- 
swer: that  exceptions  were  taken  by  the  petitioners,  for 
that  he  had  not  set  out  an  account  of  the  partnership 
transactions,  or  of  the  estate  of  Jordan^  possessed  by 
him;  or  whether  William,  the  father,  left  any  and  what 
estate,  for  the  use  of  Jordan  or  his  family :  that  the 
Supreme  Court  ordered,  that  the  accounts  prayed  for  in 
the  first  suit  should  be  filed  before  the  25th  of  July,  or 
that  the  bond  should  be  assigned  to  the  petitioners,  to 
be  put  in  suit :  that  the  plaintiff  had,  for  several  years, 
employed  J.  Fitzgerald^  an  accountant  in  the  island,  in 
keeping  the  accounts  of  the  said  business;  and  in  order 
that  Fitzgerald  might  make  out  the  accounts  of  the 
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orer  to  faun  the  book«  and  accounts  </  the  bnaness  in 
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n^^^l^^ f  Ji^/estd^  xod  OD  the  aune  dxy  the  Flamtiff  qintted  the 


The  bin  then  stated  that  Fityerald  made  oat,  indis- 
tinct partAy  the  aooonnts  of  the  partneryiipy  from  1817 
to  the  death  of  Jordam,  and  the  euhseqoent  acoonnts  of 
the  Plaintiff,  and  filed  the  same  on  the  4th  of  Angus!, 
1834,  and  Terified  them,  by  affidavit,  as  true  extracts 
fitim  the  Plaintiff's  books :  the  bill  stated  the  balanceB 
appearing  bv  the  several  aocoonts ;  the  result  of  which 
wae,  that  4500/.  and  8837.  7s.  5d.  were  owing  to  the 
Pfadntiff  from  the  Nncfaundland  concern*  and  that  a 
further  sum  of  2366/.  15<.  4d.  was  owing  to  him  from 
the  estate  cf  Jordan^  in  respect  of  transactions  ance  his 
death ;  and  a  large  sum  was  also  owing  to  the  Plainti£^ 
as  a  private  debt,  in  respect  of  advances  he  had  made 
for  the  use  of  Jordan  and  his  famU j. 

The  bill  then  set  forth  a  letter  received  by  the  Plain- 
tiff from  his  solicitor  and  counsel,  H.  A.  Emerson,  Esq., 
stating  that  delay  had  occurred  in  the  report  on  the  ex- 
ceptions, owing  to  the  answer  having  been  mislaid  by 
the  clerk  of  the  Court,  and  adverting  to  what  had 
been  since  done :  that  the  Plaintiff  received  no  further 
information  respecting  the  suit,  except  that  he  had 
recently  learnt  that  the  Master,  on  the  26th  of  Decem- 
ber, 1835,  reported  the  Plaintiff's  answer  to  be  suffi- 
cient, but  that  the  accounts  had  been  subsequently  filed; 
and,  upon  the  motion  of  the  Plaintiff's  counsel,  the  ac- 
counts were  referred  to  the  Master  for  his  report :  that 
the  petitioners  excepted  to  the  Master's  report,  and  in 
January,  1835,  obtained  an  order  discharging  the  order 
by  which  the  accounts  were  referred  to  the  Master:  that 
no  further  proceedings  were  ever  taken  on  the  said  peti- 
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tion :  that,  in  1836,  the  Plamtiff  discharged  H.  A,  Emer- 
son, Esq.,  as  his  solicitor,  and  did  not  employ  any  other 
solicitor,  and  thenceforwards  had  no  counsel  or  solicitor 
in  the  island,  as  all  the  Defendants  and  their  solicitor 
well  knew. 


1843. 


Hbndkrson 

V, 

Hbndbrson. 
statement. 


The  bill  then  stated  that  in  January,  1837,  the  De- 
fendants obtained  a  rule  for  leave  to  amend  the  first- 
mentioned  petition  or  bill,  no  person  being  authorized 
by  the  Plaintiff,  who  was  out  of  the  jurisdiction,  to  op- 
pose the  same:  that  in  May,  1837,  the  Defendants  ex- 
Ubited  a  bill  in  their  own  names,  (and  in  that  of  William^ 
the  son,  without  his  authority),  addressed  to  the  Judges 
of  the  Supreme  Court.  [The  bill  was  then  set  forth:  it 
charged  the  Plaintiff  with  having  possessed  the  sum  of 
30,000/.  in  respect  of  the  estate  of  William^  the  father, — 
impeached  the  partnership  and  other  accounts  put  in  by 
the  Pkmtiff  in  various  specific  points,— and  charged  him 
with  misappropriation  and  loss  of  the  partnership  pro- 
perty and  estate  since  the  death  of  Jordan,  and  calling 
for  discovery  on  various  subjects :  and  it  prayed  that  the 
Plaintiff  might  account  and  pay  to  the  Defendants  their 
share  of  the  alleged  assets  of  William,  the  father,  the 
partnership  property  which  belonged  to  Jordan, — the 
amount  of  the  losses  thereto  by  the  carrying  on  of  the 
trade  since  his  death,  and  that  they  might  be  at  liberty 
to  inspect  the  original  books  of  account  of  the  Bristol 
trade.] 


The  bill  stated  that  the  summons  or  subpoena,  requir- 
ing the  Plaintiff  to  appear  to  the  bill,  was  served  on  H. 
A.  Emerson,  Esq.,  on  the  pretence,  that,  as  he  had  been 
the  Plaintiff's  solicitor  and  agent  in  the  petitions,  he  was 
80  in  the  said  third  suit :  that  a  commission  was  issued 
by  the  Supreme  Court  to  take  the  Plaintiff's  answer,  and 
that  in  October,  1837,  one  of  the  persons  named  in  the 
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194^  commisioii  eomnnmicatcd  with  tbe  'PlmxtifL  then  rt^ 
fidjDg  at  BrUiol,  and  required  him  to  put  in  his  anewer, 
and  lent  the  Plaintiff  a  copr  of  the  bilL  being  the  first 
intimation  of  the  mit  vrhich  he  had  received.  The  IhU 
then  etated  that  the  pretended  service  and  other  jm>- 
ceedings  were  whoQv  irregnlar,  contnuy  to  the  rules  of 
the  Supreme  Ccurt,  which  were  fet  oot«  and  also  to  the 
statute  for  the  better  adminiftration  of  justice  in  New^ 
finmdUmd(a)i  that  the  commiasion  was  returned  with 
a  declaration  by  the  conmiidsioner?  that  the  Plaintiff  had 
not  put  in,  and  did  not  intend  to  put  in,  anj  answer. 

The  bin  then  stated  that  the  Defendants  <the  Plain- 
tiflb  in  the  third  suit)  in  December,  1839,  obtained  a 
rule  nisi  to  take  their  biU  pro  confesso  against  the  Plain* 
tifi^  and  served  the  same  on  H.  A,  Emertanj  Esq.,  who, 
without  authoritv,  took  upon  himself  to  appear  on  the 
motion  as  the  Plaintiff*s  coimsel  and  solicitor,  and  on 
the  1 1th  of  February,  1840,  the  Supreme  Court  ordered 
the  last- mentioned  bill  to  be  taken  pro  confesso,  and 
referred  it  to  the  blaster  to  compute  principal  and  in* 
terest  due  to  the  Defendants:  that,  on  the  18th  of 
April,  1840,  the  Master  of  the  Supreme  Court  made  a 
rule  or  order,  addressed  to  H.  A.  Emerson^  Esq.,  appcnnt- 
ing  the  23rd  of  April  to  take  the  account:  that  the 
meeting  was  adjourned  to  the  30th  of  April,  when  the 
Defendants'  solicitor  put  in  an  account,  chaiging  the 
Plaintiff  with  sums  amounting  to  17,054/.  \2s,  9d,  in 
respect  of  the  partnership  transactions,  and  15,0002.  in 
respect  of  the  estate  of  William^  the  father,  but  allowing 
no  credits  whatever  to  the  Plaintiff:  that  the  Alaster 
made  his  report,  dated  the  6th  of  June,  1840,  and  there- 
by, after  stating  that  he  had  not  liad  any  account  between 
Bethel  and  Jordan  laid  before  him,  he  found,  that  the 

(«)  5  Geo.  4,  c.  67. 
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Defendant  Bethel  received  from  William^  the  father^ 
some  time  previous  to  his  deaths  which  occurred  in  the 
year  1821,  the  sum  of  30,000i  sterling,  in  trust  to  pay 
one  moiety  thereof  to  Jordan ;  and  that  Jordan  died  in- 
testate, in  1830,  leaving  the  Plaintiff  Elizabeth,  his 
widow,  and  two  children  only,  namely,  Joanna  (married 
to  C  Simms)  and  JViUiam ;  and  he  found,  that,  of  the 
said  sum  of  30,000/.  sterling,  one  moiety,  or  15,000/1, 
together  with  interest  thereupon,  was  then  due  to  the 
widow  and  children  of  Jordan  by  the  Defendant  Bethel, 
to  be  paid  in  the  proportions  thereinafler  directed ;  and, 
upon  the  said  sum  of  15,000/.,  he  computed  simple  in- 
interest,  from  the  1st  of  January,  1822,  to  the  1st  of 
Jane;,  1840,  at  4/.  per  cent,  per  annum,  which  amounted 
to  1 1,650/,  sterling,  making,  with  the  principal,  the  sum 
of  26,650/.,  which  he  thereby  reported  to  be  due  and 
payable  to  the  Plaintiffs  by  the  Defendant  Bethel,  in 
the  following  proportions,  namely,  the  sum  of  8883/.  6s, 
SeL  to  the  'PhantiS Elizabeth  Henderson;  a  like  sum  to 
the  Plaintiff  C  Simms  and  Joanna,  his  wife;  and  a  like 
sum  to  the  Plaintiff  William  Henderson. 
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1843. 
Hendersoit 

V, 

Hendersox. 


Statement. 


The  bill  stated  that  this  report  was  filed  on  the  6th  of 
Jmie,  1840:  that  an  order  nisi  to  confirm  was  served 
on  H.  A.  Emerson,  Esq.,  and  that  the  same  was  con- 
firmed absolutely  on  the  10th  of  June,  1840 :  that  the 
Defendants  obtained  an  order  for  a  final  decree  nisi,  but 
tiie  Judges  of  the  Supreme  Court  directed,  that,  as  H. 
A.  Emerson,  Esq.,  had  withdrawn  from  the  defence  of 
the  soit,  the  notice  of  motion  for  the  final  decree  should 
be  served  on  the  Plaintiff  personally ;  and  that,  if  cause 
should  not  be  shewn  by  the  then  next  term,  the  final 
decree  should  be  made :  that  no  notice  of  such  motion 
was  ever  served  upon  the  Plaintiff;  but  that,  in  March, 
1841,  the  Plaintiff  was  served  with  a  document  purport- 
ing to  be  a  subpoena  to  hear  judgment;  to  which  was 
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Hbndbrson 

V. 
HXNDERSOX. 

Statement. 


attached  a  notice,  signed  by  the  solicitor  of  the  Defend- 
ants, "  that  the  Master's  report,  filed  on  the  6th  of  June, 
1840,"  stood  confirmed :  that,  on  affidavit  of  the  service 
of  the  said  document,  the  Supreme  Court,  on  the  6th  of 
June,  1841,  made  a  decree.  [The  bill  set  forth  the  de- 
cree, which  recited  the  various  proceedings,  as  having 
been  duly  prosecuted ;  and  ordered  and  decreed,  that 
Bethel,  the  Defendant  therein  named,  should  pay  to 
Elizabethy  the  widow,  8883/.  6*.  Sd.  sterling;  to  (7. 
Simms  and  Joanna,  his  wife,  8883/.  65.  8(/.,  and  to  WiU 
Uam,  the  son,  8883/.  6^.  Sd. :  and  that  he  should  also 
pay  to  the  Plaintiffs  their  costs  of  the  suit.] 


The  bill  then  specified  many  of  the  statements  recited 
in  the  decree,  which  it  alleged  were  untrue :  that  the 
third  bill  was  in  fact  an  original,  and  not  an  amended 
bill ;  and  that  there  were  various  other  irregularities  in 
the  proceedings:  the  bill  alleged  that,  in  December, 
1841,  before  the  Plaintiff  had  notice  of  the  decree,  the 
same  was  inrolled:  that,  in  August,  1842,  the  Plaintiff 
waa  applied  to,  by  the  attorney  of  the  Defendants,  for 
payment  of  the  said  sum  of  8883/.  6s,  Sd.  to  the  De- 
fendant Elizabeth,  the  widow,  and  the  like  sum  to  the 
Defendant  Simms,  and  Joanna,  his  wife,  with  55L  costs, 
which  was  the  first  notice  he  received  of  the  final  de- 
cree ;  and  that  the  Defendants  had  lately  brought  two 
actions  against  the  Plaintiff  in  the  Queen^s  Bench  to 
recover  the  said  sums. 


The  bill  charged  that  the  decree  was  wholly  irregular, 
and  ought  not  to  be  enforced,  and  that  the  same  ought 
to  be  reversed  by  her  Majesty  in  Council,  on  the  Plain- 
tiff's appealing  against  the  said  decree,  which,  notwith- 
standing the  inrolment  thereof,  he  intended  to  do :  that 
there  was  no  personal  representative  of  Jordan  Ilender^ 
son,  appointed  in  this  country,  party  to  any  of  the 
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proceedings;  and  that  there  was  no  personal  representa- 
tive whatever  of  William^  the  father^  a  party  thereto : 
that  none  but  a  personal  representative  of  Jordan  Hen- 
derson was  entitled  to,  or  could  give  a  discharge  for,  any 
part  of  his  personal  estate. 
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The  bill  alleged  that  the  whole  of  the  estate  of  ffiZ- 
haniy  the  father,  had  consisted  of  the  partnership  pro- 
perty, given  up  by  him  to  Jordan  Henderson  and  the 
PlaintifF,  his  sons,  and  continued  by  them  in  the  busi- 
ness, and  that  the  Plaintiff  was  only  accountable  for 
the  same  with,  and  as  part  of,  the  other  partnership 
assets;  and,  if  the  partnership  accounts  were  properly 
taken,  it  would  appear,  and  was  the  fact,  that  a  very 
large  sum  of  money  was  due  and  owing  to  the  Plaintiff 
firom  the  estate  of  Jordan,  in  respect  of  advances  by  the 
Phuntiff  to  the  concern,  payments  beyond  his  receipts, 
and  money  drawn  out  by  Jordan,  his  widow,  and  family ; 
and  that  the  estate  of  Jordan  was  also  indebted  to  the 
Plaintiff  in  two  sums,  of  547Z.  and  538Z.,  in  respect  of 
monies  which  the  Plaintiff  had  expended,  at  Jordarii 
request,  in  the  education  of  his  said  children. 

The  bill  prayed  that  an  account  might  be  taken  of 
what  was  due  to  the  Plaintiff  from  the  estate  of  Jordan, 
and  of  the  other  debts  of  Jordan,  and  of  his  personal 
estate,  and  that  the  same  might  be  applied  in  a  due  course 
of  administration :  that  an  account  of  the  partnership 
transactions  between  the  Plaintiff  and  Jordan  might  be 
also  taken:  that  all  necessary  inquiries  might  be  directed 
to  ascertain  the  personal  estate  of  William,  the  father : 
that  so  much,  if  any,  of  the  said  two  sums  of  8883/.  6«.  %d. 
as  might  be  found  payable  by  the  Plaintiff  (he  not  ad- 
mitting that  any  part  thereof  was  so  payable)  might  be 
applied  and  administered  as  part  of  the  assets  oi  Jordan: 
that  the  Defendants,  Elizabeth,  the  widow,  and  Simms  and 
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Hendebbon    ^°8  ^^^  ^^^  ^^  ^^  *"y  other  action  to  recover  the  said 
„      ^'  two  smns of  8883/.  6s.  Sd.;  and  that  a  commission  mifffat 

HXNDERSOrf.  ,  ... 

be  issued  to  examine  witnesses  in  Newfoundland. 

Siatement, 

To  this  bill,  the  Defendants,  Elizabeth,  the  widow,  and 
Simms  and  his  wife,  demurred  for  want  of  equity,  want 
of  parties,  and  multifariousness. 


Argument.         Mr.  Tinney,  Mr.  Burge,  and  Mr.  Rolt,  for  the  de- 


murrer. 


Mr.  Purvis  and  Mr.  Hagshawe^  for  the  bill. 

The  points  submitted  to  the  Court  in  argument  will 
sufficiently  appear  from  the  judgment  The  authorities 
cited  were,  Phillips  v.  Hunter  (a),  Cottingtan's  Case  (A), 
White  V.  Hall{c)y  Henley  v.  Soper  {d),  Fuller  v.  Willis  {e), 
Aiivan  v.  Fumival  (f).  Cowan  v.  Braidwood  (g),  Beo 
quetY.  McCarthy  {h)y  Houlditch  y.  Marquis  of  Donegal  {i\ 
Busoell  V.  Smyth  (A),  Ferguson  v.  Mahon  (/),  Thompson 
V.  Derham{pi),    Burge  Com,  CoL  Imw,  Vol.  3  p.,  1058. 


ViCE-CuANCELLOR : 

Judgment*  The  Plaintiff  by  his  bill  alleges,  that  he,  and  Jordan^ 

his  late  brother,  were  partner?  in  business,  one  branch 
of  which  was  carried  on  at  Bristol  and  the  other  at  New^ 
foundland;  and  that,  in  respect  of  that  partnership,  he  is 


(a)  2H.  B1.402. 
(6)  2  Swans.  826,  n. ;  Lord 
Nottingham's  MS. 
(c)  12  Ves.  321. 
{d)  8  B.  &  C.  16. 
\e)  1  Myl.  &  K.  292,  n. 
(/)  1  Cr.,  Mees,,  &  Ros.  277. 


{g)  1  Man.  &  Grang.  882. 
(A)  2B.&AdoI.  951. 
(j)  8  Bligh.,  N.  S.,  301. 
\h)  9  Mees.  &  W.  810. 
(/)  11  Ad.  &  Ell.  179. 
(m)  1  Hare,  358. 
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%  creditor  to  a  large  amount  on  the  estate  of  Jordan : 
that  part  of  the  partnership  property  was  derived  from 
their  father ;  and  that  all  the  property  which  they  de- 
rived from  their  father  formed  part  of  the  assets  of  the 
partnership.  The  Plaintiff  also  alleges  that  he  is  a 
creditor  on  the  estate  of  Jordan,  in  respect  of  a  private 
debt;  and  the  bill  prays  such  an  account  as  would  com- 
prise all  these  matters  which  are  in  question  between  the 
Plaintiff  and  the  estate  of  Jordan^  Upon  these  facts^  a 
decree  for  an  account  against  Gadsden,  the  personal  re- 
presentative of  Jordan  in  England,  would  be  of  course, 
and  perhaps  also,  if  tliat  had  been  the  object  of  the  suit, 
the  decree  for  an  account  might  have  been  extended  to 
Elizabeth,  the  widow,  as  the  personal  representative  of 
Jordan  in  Newfoundland.  The  widow  of  Jordan,  and 
Simms  and  his  wife,  are,  however,  before  the  Court  in 
the  character  of  next  of  kin,  and  there  is  no  pretence  for 
making  them  parties  in  that  character  in  a  suit  for  the 
mere  administration  of  the  estate  of  Jordan.  The  relief 
sought  against  those  parties  is  founded  upon  the  pro- 
ceedings which  have  taken  place  in  the  Court  in  Nevo^ 
foundland,  and  the  use  which  they  are  about  to  make  of 
these  proceedings  in  this  country. 


1843. 

HsNDBaSON 
V, 

Henderson. 
Judgment, 


The  Defendants,  who  have  demurred,  insist,  in  support 
of  their  demurrer,  first,  that  all  and  every  part  of  the 
matter  in  question  on  this  bill  was  concluded  by  a  final 
decree  of  the  Supreme  Court  of  Newfoundland,  dated  in 
June,  1841,  made  in  a  suit  wherein  the  Defendants  and 
WUUam,  the  son  of  Jordan,  were  Plaintiffs,  and  the  pre- 
sent Plaintiff  was  Defendant,  except  in  so  far  as  that 
decree  is  subject  to  be  reviewed  in  the  Privy  Council ; 
secondly,  that  by  that  decree  the  amoimt  recovered  was 
decreed  to  be  paid  to  the  Plaintiffs  in  that  suit  as  bene- 
fidal  owners,  and  that  the  same  thereby  ceased  to  be 
part  of  the  estate  of  Jordan,  subject  to  his  debts.    They 
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ia43.        iiia2t,iiiCMneoTer,  that  the  pixMseedings  appear  o 

with  euffident  oertaintr  to  sustam  the  decree  npoD  tibe 
grounds  advanoed;  and  that  the  only  party  against 
whom  the  Plaintiff  can  proceed  to  recoTer  his  daim,  or 
any  part  of  it,  is  the  Defendant  Gadsdau 

I  have  read  the  bill  carefiilly,  and  without  gmng  nd- 
nutely  through  the  facts  of  the  case,  it  b  sufficient  to 
aay,  for  the  purpose  of  explaining  the  order  I  am  about 
to  make,  that  the  original  bill  in  the  Supreme  Court  of 
Newfoundland  claimed  an  account  of  the  same  partner- 
ship dealings,  of  which  accounts  are  prayed  by  the  pre- 
sent bill;  and  also  sought  accounts  in  respect  of  the  estate 
of  WilUam  Henderwn,  the  father,  possessed  by  Bethel  on 
account  of  Jordan;  that  the  Defendant  in  that  suit,  who 
18  the  Plaintiff  here,  made  claims  by  his  answer  to  the 
original  bill  corresponding  in  substance  with  those  which 
he  makes  by  his  bill  in  the  present  suit:  that  an  amended 
bill,  or  a  bill  which  the  Court  at  least  thought  it  right 
to  term  an  amended  bill,  was  afterwards  filed  by  the 
same  Plaintiffs  against  Bethel:  that  the  amended  bill 
stated  and  charged  that  Bethel  was  largely  indebted  to 
the  estate  of  Jordan^  on  the  partnership  accounts ;  but 
that  such  accounts  could  not  be  taken  in  consequence 
of  Bethel  absenting  himself  from  the  island  and  not 
producing  the  documents :  and  it  further  appears  that, 
Bethel  having  absented  himself  from  the  jurisdiction, 
an  order  of  the  Supreme  Court  was  made  in  February, 
1840,  for  taking  the  amended  bill  pro  confesso;  and  that 
the  amended  bill  was  by  the  same  order  referred  to  the 
Master,  to  compute  principal  and  interest  due  to  the 
Plaintiffs;  and  that  the  Master  made  his  report  in  June, 
1840.  [His  Honor  stated  the  report  (a).]  It  appears 
further,  that  the  Supreme  Court  pronounced  its  final 

(a)  St^ra,  i^.  106,  107. 
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decree  in  June,  1841^  and  therebj,  after  referring  to  all        1843. 
the  antecedent  proceedings  in  the  cause^  decreed  that    Henderson 
Beihd  Henderson  should  pay  to  the  widow  and  two    ,       ^• 

Henderson. 

children   of  Jordany  who  were  plidntiflb^  the  sum  of        

8883i  6*.  Sd.  each,  and  the  costs  of  the  suit.  Jud^meni. 

This  decree,  exphuned  by  the  report,  has  in  effect  se- 
Tered  WUUam  the  father's  estate  from  the  bulk  of  the 
property  in  question,  and  the  partnership  accounts  and 
the  private  debt  are  not  specifically  the  subject  of  adju- 
dication. Upon  this  decree,  Elizabeth  the  widow,  and 
Joanna  the  daughter  of  Jordan^  and  the  husband  of 
Joanna  have  brought  their  actions  in  this  country. 

The  bill  charges  that  the  proceedings  leading  to  this 
decree  were  irregular,  that  the  decree  itself  was  irregu- 
lar, that  a  large  balance  was  due  to  the  Plaintiff,  and 
that  the  decree  ought  not  to  be  enforced,  but  ought  to 
be  reversed  by  her  Majesty  in  Council,  on  appeal,  which 
^  Plaintiff  intends  to  bring.  The  bill  specially  alleges, 
as  one  ground  of  irregularity,  that  the  report  of  the 
Master,  of  the  6th  of  June,  1840,  wholly  omitted  any 
notice  of  the  account  connected  with  the  partnership, 
and  is  confined  to  the  monies  aUeged  to  be  due  from  the 
Plaintiff,  in  respect  of  the  estate  of  WiUiam  Henderson^ 
the  father ;  and  that  a  large  sum  of  money  is  due  to  the 
Pl^tiff  on  the  partnership  accounts,  as  would  appear  if 
they  were  properly  taken.  On  behalf  of  the  Defendants, 
it  has  been  argued,  that  the  proceedings  on  the  face  of  the 
bill  shewed  that  the  decree  concluded  the  whole  matter, 
that  I  could  not  rehear  that  decree,  and  that  it  was 
final  and  conclusive,  imless  reversed  by  the  Privy 
Council,  the  proper  appellate  tribunal. 

Without  giving  any  opinion  upon  the  question,  whe- 
ther charges,  shewing  that  the  proceedings  in  a  foreign 
voi-  ni.  I  H.  w. 
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184.3.        court  were  altogether  noil  and  void,  aa  bdng  against 

HE!VDKKio3r    ^^^^"^  jostice,  wouId  or  not,  upon  general  demnrrer, 

^'  have  been  treated  aa  null,  and  have  sustained  the  bin  as  to 

HKXDEftilOSr. 

the  whole  of  the  relief  prayed,  I  haye  no  doubt  that 
mere  irregularity  in  the  proceedings  ia  insufficient  for 
that  purpoee,  in  a  case  in  which  an  appeal  lies  from  the 
colonial  court  to  the  mother  country,  and  there  is  a  tri- 
bunal competent  to  reform  the  errors  of  the  court  below, 
and  even  to  suspend  the  execution  of  the  decree  pending 
the  appeal,  if  justice  requires  that  it  should  be  sus- 
pended (ay 

But  as  the  Phuntiff  in  this  case  argued  only  that  the 
whole  question  between  the  parties  was  not  oondnded 
by  the  decree,  and  did  not  contend,  that,  upon  the 
charges  in  the  bill,  I  ought  to  disregard  the  decree,  I 
assume,  for  the  present  purpose,  that  I  must,  upon  this 
demurrer,  consider  the  amount  due  from  Bethel,  in 
respect  of  William  the  father's  estate,  as  concluded  by 
the  decree  of  the  supreme  court,  subject  only  to  the  i^ 
peal  to  the  Privy  Council ;  and  that  the  only  question 
I  have  now  to  decide  is,  whether  I  am  to  consider  the 
partnership  account  and  the  claim  of  Bethel  in  respect 
of  the  private  account  as  having  been  likewise  the  sub- 
ject of  adjudication  by  the  supreme  court  in  the  island, 
or  whether  those  items  in  the  general  account,  which 
certainly  might  have  been  taken  in  that  suit,  are  to  be 
considered  as  excepted  out  of  the  operation  of  the  de- 
cree, under  the  special  circumstances  appearing  on  the 
Master's  report^  and  the  other  proceedings  stated  in 
the  bill. 

In  trying  this  question,  I  believe  I  state  the  rule  of  the 

(a)  See  stat.  3  &  4  WOL  4,  c.     Clark's  Summary  of  Colonial  Law, 
41,  s.  21 ;  and  see  also  the  Char-     pp.  433,  434. 
ter  of  Justice  of  Newfoundland, 


CASES  IN  CHANCERY. 


115 


Court  correctly,  when  I  say,  that  where  a  given  matter 
becomes  the  subject  of  litigation  In,  and  of  adjudication 
by,  a  court  of  competent  jurisdiction,  the  Court  requires 
the  parties  to  that  litigation  to  bring  forward  their  whole 
case,  and  will  not  (except  under  special  circumstances) 
permit  the  same  parties  to  open  the  same  subject  of  litiga- 
tion in  respect  of  matter  which  might  have  been  brought 
forward  as  part  of  the  subject  in  contest,  but  which  was 
not  brought  forward,  only  because  they  have,  from  negli- 
gence, inadvertence,  or  even  accident,  omitted  part  of  their 
case.  The  plea  of  res  judicata  applies,  except  in  special 
cases,  not  only  to  points  upon  which  the  Court  was  ac- 
tually required  by  the  parties  to  form  an  opinion  and  pro- 
nounce a  judgment,  but  to  every  point  which  properly  be- 
longed to  the  subject  of  litigation,  and  which  the  parties, 
exerciong  reasonable  diligence,  might  have  brought  for- 
ward at  the  time.  Those  who  have  had  occasion  to  investi- 
gate the  subject  of  bills  of  review  in  this  Court  will  not 
discover  anything  new  in  the  proposition  I  have  stated,  so 
&r  as  it  may  apply  to  proceedings  in  this  country :  and  in 
an  application  to  a  court  of  equity  in  this  country,  for  its 
aid  agidnst  the  effect  of  a  proceeding  by  a  court  of  equity 
in  one  of  the  colonies,  I  conceive  it  to  be  the  duty  of  this 
Court  to  apply  the  same  reasoning,  at  least  in  the  absence 
of  charges  in  the  bill,  showing  that  a  different  principle 
ought  to  be  applied  (a).  The  observations  of  Lord 
Cottenham  in  the  case  of  ITie  Marquis  of  Bredalbane  v. 
The  Marquis  of  Chandos  {b)  have  an  important  bearing 
upon  this  point.  I  may  mention  also  the  cases  of  Far- 
quharsan  v.  Seton  (c).  Partridge  v.  Usbome  (rf),  and 
the  judgment  of  Lord  Eldon  in  Chamley  v.  Lord  Dun- 
sany  (e),  as  shewing  the  general  principle  to  which  I  have 
adverted.     It  is  plain  that  litigation  would  be  intermin- 


1843. 

Hkndbrson 

V, 

Henderson. 
Judgment, 


(a)  See  Beniinck  v.  Willinkf 
2  Hare,  1. 
(h)  2  Myl.  &  Cr.  732, 733. 


(c)  5  Russ.  45. 

(rf)  Id.  195. 

(e)  2  Sch.  &  Lef.  718. 
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1843.        able  if  such  a  rule  did  jiot  prevail     Now,  undoubtedly 

Hkndbrson    ^^  whole  of  the  case  made  by  this  bill  might  have  been 

^'  adjudicated  upon  in  the  suit  in  Newfoundkmdy  for  it  was 

Henderson.  * 

of  the  very  substance  of  the  case  there,  and  prim&  facie, 

u  gmen .  x^^QY^toxe^  the  wholc  is  Settled.  The  question  then  is, 
whether  the  special  circumstances  appearing  upon  the 
face  of  this  bill  are  sufficient  to  take  the  case  out  of  the 
operation  of  the  general  rule. 

Now  what  are  those  circumstances?  One  circum- 
stance relied  upon  was,  that,  by  the  decree  of  the  colo- 
nial court  of  the  11th  of  February,  1840,  the  amended 
bill  only  was  taken  pro  confesso.  The  amended  bill, 
it  appears,  is  not,  as  in  this  Court,  the  original  bill 
amended  and  \vritten  upon,  so  that  the  amended  bill 
wholly  supersedes  and  comes  in  the  place  of  the  original 
bill ;  but  tlie  amendments  are  upon  a  distinct  record. 

The  bill  in  this  cause  charges  that  the  last  bill  was  in 
fact  and  substance  an  original  bill,  and  addressed  to  dif- 
ferent Judges,  and  that  it  was  not  an  amended  bill ; 
this  charge  I  might  have  been  bound  to  take  as  a  fact^ 
if  the  Plaintiff  had  not,  by  setting  out  the  amended  bUl 
and  the  final  decree,  given  me  an  opportunity  of  judging 
in  what  sense  only  the  cliarge  is  true.  I  find  that  the 
amended  bill  proceeds  upon  and  refers  to  the  original 
bill,  and  to  the  answer  of  the  defendant  thereto,  and  the 
final  decree  of  the  court  recites  the  whole  of  the  pro- 
ceedings anterior  to  the  final  decree,  beginning  with  the 
original  bill.  It  is  impossible,  therefore,  to  contend  with 
effect,  that  the  amended  bill,  though  in  a  sense  distinct 
from  the  original  bill,  as  being  written  upon  other 
paper,  leaving  the  first  bill  still  on  the  record,  was  not 
a  continuance  of  the  pleadings  in  one  and  the  same 
cause,  and  this,  critically  considered,  is  not  inconsistent 
with  the  charge  in  the  bill  which  I  have  just  read. 
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Another  objection  was  the  absence  or  the  Irregula- 
rity of  service  upon  the  Plaintiff.  Although  it  is  not 
necessary  that  I  should  go  into  the  question  respecting 
the  notice,  I  ought  not  to  disregard  the  fact  that  the 
Plaintiff  represents  that  he  had,  on  different  occasions, 
actual  notice  of  the  suit,  and  of  the  relief  which  was 
sought  against  him  by  it,  however  irregularly  that  no- 
tice might  have  been  communicated ;  and  if  the  Phuntiff 
diooght  that  he  might  safely  disregard  the  proceedings, 
and  abstain  from  interposing  any  defence,  on  the  ground 
of  their  irregularity,  I  think  I  ought  to  consider  him  as 
having  relied  on  the  strength  of  his  case  for  establishing 
that  irregularity  by  a  complaint  in  the  same  jurisdic- 
tion, or  in  the  court  of  appeal,  and  not  to  have  relied 
on  being  therefore  able  to  set  the  decree  of  the  supreme 
court  at  defiance,  even  while  it  remained  unreversed. 
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Judgment. 


I  may  here  recur  to  the  observation,  that  the  omission 
of  the  Master  to  take  the  partnership  accounts  is  stated  in 
the  bill  to  be  an  error  in  the  decree,  forming  one  ground 
fin*  appeal  to  the  Privy  CounciL 

The  point  upon  which  I  have  had  most  difficulty  in 
satisfying  myself  is  this :  if  the  decree  of  the  supreme 
court  is  conclusive  upon  one  party,  it  must,  I  conceive, 
be  conclusive  upon  both ;  and,  if  not  conclusive  upon 
both,  it  ought  to  be  conclusive  upon  neither.  Now  the 
amended  bill  alleged  that  the  plaintiffs  there  were  cre- 
ditors upon  the  partnership  account,  but  that  the  ac- 
counts of  the  partnership  cannot  be  taken,  owing  to  the 
nianner  in  which  the  defendant  in  that  suit  had  acted. 
These  all^ations  were  established  as  facts,  by  the  effect 
of  the  order  for  taking  the  bill  pro  confesso ;  and  it  ap- 
peared to  me  during  the  argument,  that  the  present  De- 
fendants (the  plaintiffs  in  Newfoundland)  might  have  a 


^ 
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1843.  commission  communicated  with  the  Plaintiff,  then  r^ 
Henderson  ^i^i^^g  ^^  Bristol^  and  required  him  to  put  in  his  answer^ 
„     ^'  and  lent  the  Plaintiff  a  copy  of  the  bill,  beincr  the  first 

Henderson.     ...  .  .  . 

intimation  of  the  suit  which  he  had  received.  The  bill 
then  stated  that  the  pretended  service  and  other  pro^ 
ceedings  were  wholly  irregular,  contrary  to  the  rules  of 
the  Supreme  Court,  which  were  set  out,  and  also  to  the 
statute  for  the  better  administration  of  justice  in  Neto^ 
foundland(a):  that  the  commission  was  returned  with 
a  declaration  by  the  conunissioners  that  the  Plaintiff  had 
not  put  in,  and  did  not  intend  to  put  in,  any  answer. 

The  bill  then  stated  that  the  Defendants  (the  PImu* 
tiffs  in  the  third  suit)  in  December,  1839,  obtained  a 
rule  nisi  to  take  their  bill  pro  confesso  against  the  Plain- 
tiff, and  served  the  same  on  H.  A,  Emerson^  Esq.,  who, 
without  authority,  took  upon  himself  to  appear  on  the 
motion  as  the  Plaintiff's  counsel  and  solicitor,  and  on 
the  11th  of  February,  1840,  the  Supreme  Court  ordered 
the  last- mentioned  bill  to  be  taken  pro  confesso,  and 
referred  it  to  the  Master  to  compute  principal  and  in- 
terest due  to  the  Defendants:  that,  on  the  18th  of 
April,  1840,  the  Master  of  the  Supreme  Court  made  a 
rule  or  order,  addressed  to  H,  A,  Emerson^  Esq.,  appoint- 
ing the  23rd  of  April  to  take  the  account:  that  the 
meeting  was  adjourned  to  the  30th  of  April,  when  the 
Defendants*  solicitor  put  in  an  account,  charging  the 
Plaintiff  with  sums  amounting  to  17,054/.  12«.  9rf.  in 
respect  of  the  partnership  transactions,  and  15,000/.  in 
respect  of  the  estate  of  William^  the  father,  but  allowing 
no  credits  whatever  to  the  Plaintiff:  that  the  Master 
made  his  report,  dated  the  6th  of  June,  1840,  and  there* 
by,  afler  stating  that  lie  had  not  had  any  account  between 
Bethel  and  Jordan  laid  before  him,  he  found,  that  the 

(«)  5  Geo.  4,  c.  67. 
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Defendant  Bethel  received  firom  William^  the  father^ 
some  time  previoua  to  his  death,  which  occurred  in  the 
year  1821,  the  sum  of  30,000i  sterling,  in  trust  to  pay 
one  moiety  thereof  to  Jordan ;  and  that  Jordan  died  in- 
testate, in  1830,  leaving  the  Plaintiff  Elizabeth,  his 
widow,  and  two  children  only,  namely,  Joanna  (married 
to  C  Simms)  and  William ;  and  he  found,  that,  of  the 
said  sum  of  30,000/.  sterling,  one  moiety,  or  15,00021, 
tc^ther  with  interest  thereupon,  was  then  due  to  the 
widow  and  children  of  Jordan  by  the  Defendant  Bethel, 
to  be  paid  in  the  proportions  thereinafter  directed ;  and, 
upon  the  said  sum  of  15,000/.,  he  computed  simple  in- 
interest,  from  the  Ist  of  January,  1822,  to  the  Ist  of 
Jnne,  1840,  at  4/.  per  cent,  per  annum,  which  amoimted 
to  1 1,650/L  sterling,  making,  with  the  principal,  the  sum 
of  26,650/.,  which  he  thereby  reported  to  be  due  and 
payable  to  the  Plaintiffs  by  the  Defendant  Bethel,  in 
the  following  proportions,  namely,  the  sum  of  8883/.  6#. 
8dl  to  the  Vhintiff  Elizabeth  Henderson;  a  like  sum  to 
the  Plaintiff  C.  Simms  and  Joanna,  his  wife;  and  a  like 
sum  to  the  Plaintiff  William  Henderson. 
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Statement, 


The  bill  stated  that  this  report  was  filed  on  the  6th  of 
June,  1840:  that  an  order  nisi  to  confirm  was  served 
on  H,  A.  Emerson,  Esq.,  and  that  the  same  was  con- 
firmed absolutely  on  the  10th  of  June,  1840:  that  the 
Defendants  obtained  an  order  for  a  final  decree  nisi,  but 
the  Judges  of  the  Supreme  Court  directed,  that,  as  H 
A.  Emerson,  Esq.,  had  withdrawn  from  the  defence  of 
the  suit,  the  notice  of  motion  for  the  final  decree  should 
be  served  on  the  Plaintiff  personally ;  and  that,  if  cause 
should  not  be  shewn  by  the  then  next  term,  the  final 
decree  should  be  made :  that  no  notice  of  such  motion 
was  ever  served  upon  the  Plaintiff;  but  that,  in  March, 
1841,  the  Plaintiff  was  served  with  a  document  purport- 
ing to  be  a  subpoena  to  hear  judgment;  to  which  was 
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Hbndkrson 

V, 
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statement. 


attached  a  notice,  signed  by  the  solicitor  of  the  Defend- 
ants, '*  that  the  Master's  report,  filed  on  the  6th  of  June, 
1840,"  stood  confirmed :  that,  on  affidavit  of  the  service 
of  the  said  document,  the  Supreme  Court,  on  the  6  th  of 
June,  1841,  made  a  decree.  [The  bill  set  forth  the  de- 
cree, which  recited  the  various  proceedings,  as  having 
been  duly  prosecuted ;  and  ordered  and  decreed,  that 
Bethel^  the  Defendant  therein  named,  should  pay  to 
Elizabeth^  the  widow,  8883i  6*.  8rf.  sterling;  to  (7. 
Simms  and  Joanna,  his  wife,  8883Z.  65.  8rf.,  and  to  Wih 
Uam,  the  son,  8883/.  6s.  Sd.:  and  that  he  should  also 
pay  to  the  Plaintiffs  their  costs  of  the  suit.] 


The  bill  then  specified  many  of  the  statements  recited 
in  the  decree,  which  it  alleged  were  untrue :  that  the 
third  bill  was  in  fact  an  original,  and  not  an  amended 
bill ;  and  that  there  were  various  other  irregularities  in 
the  proceedings:  the  bill  alleged  that,  in  December, 
1841,  before  the  Plaintiff  had  notice  of  the  decree,  the 
same  was  inrolled:  that,  in  August,  1842,  the  Plaintiff 
was  applied  to,  by  the  attorney  of  the  Defendants,  for 
payment  of  the  said  sum  of  8883/.  6s.  Sd.  to  the  De- 
fendant Elizabeth,  the  widow,  and  the  like  sum  to  the 
Defendant  Simms,  and  Joanna,  his  wife,  with  55L  costs, 
which  was  the  first  notice  he  received  of  the  final  de- 
cree ;  and  that  the  Defendants  had  lately  brought  two 
actions  against  the  Plaintiff  in  the  Queen's  Bench  to 
recover  the  said  sums. 


The  bill  charged  that  the  decree  was  wholly  irregular, 
and  ought  not  to  be  enforced,  and  that  the  same  ought 
to  be  reversed  by  her  Majesty  in  Council,  on  the  Plain- 
tiff^s  appealing  against  the  said  decree,  which,  notwith- 
standing the  inrolment  thereof,  he  intended  to  do  :  that 
there  was  no  personal  representative  of  Jordan  Hender* 
son,  appointed  in  this  country,  party  to  any  of  the 
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J» 


iiti:^;^  viiiii 


and  that  there  was  no  personal  representa- 
tive whatever  of  WiUiamy  the  father^  a  party  thereto: 
that  none  but  a  personal  representative  of  Jordan  Hen- 
derson was  entitled  to,  or  could  give  a  discharge  for,  any 
part  of  his  personal  estate. 


1843. 


Hendbrson 

V. 

Henderson. 


Statement, 


The  bill  alleged  that  the  whole  of  the  estate  of  WU- 
hoMj  the  father,  had  consisted  of  the  partnership  pro- 
perty, given  up  by  him  to  Jordan  Henderson  and  the 
Plaintiff,  his  sons,  and  continued  by  them  in  the  busi- 
ness, and  that  the  Plaintiff  was  only  accountable  for 
the  same  with,  and  as  part  of,  the  other  partnership 
assets;  and,  if  the  partnership  accounts  were  properly 
taken,  it  would  appear,  and  was  the  fact,  that  a  very 
large  sum  of  money  was  due  and  owing  to  the  Plaintiff 
from  the  estate  of  Jordan,  in  respect  of  advances  by  the 
Plaintiff  to  the  concern,  payments  beyond  his  receipts, 
and  money  drawn  out  by  Jordan,  his  widow,  and  family ; 
and  that  the  estate  of  Jordan  was  also  indebted  to  the 
Phuntiff  in  two  sums,  of  547Z.  and  538Z.,  in  respect  of 
monies  which  the  Plaintiff  had  expended,  at  Jordan^ 
request,  in  the  education  of  his  said  children. 


The  bill  prayed  that  an  account  might  be  taken  of 
what  was  due  to  the  Plaintiff  from  the  estate  of  Jordan, 
and  of  the  other  debts  of  Jordan,  and  of  his  personal 
estate,  and  that  the  same  might  be  applied  in  a  due  course 
of  administration:  that  an  account  of  the  partnership 
transactions  between  the  Plaintiff  and  Jordan  might  be 
also  taken:  that  all  necessary  inquiries  might  be  directed 
to  ascertain  the  personal  estate  of  William,  the  father : 
that  so  much,  if  any,  of  the  said  two  sums  of  8883/.  6^.  %d. 
as  might  be  found  payable  by  the  Plaintiff  (he  not  ad- 
mitting that  any  part  thereof  was  so  payable)  might  be 
applied  and  administered  as  part  of  the  assets  of  Jordan: 
that  the  Defendants,  EHzabeth,  the  widow,  and  Simms  and 
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1843.         bis  wife^  might  be  restrained  by  injunction  from  prooeed- 

Hendbrsok    ^°8  ^^^^  ^^®  ^^  ^^  *^y  other  action  to  recover  the  said 
^'  two  smns  of  88837. 6s.  Sd. ;  and  that  a  commiesion  miffht 

Hbnderson.  ^  ... 

be  issued  to  examine  witnesses  in  Newfoundland. 

Statement. 

To  this  bill,  the  Defendants,  Elizabeth^  the  widow,  and 
Simms  and  his  wife,  demurred  for  want  of  equity,  want 
of  parties,  and  multifariousness. 


Argument.         Mr.  Tinney,  Mr.  Burge^  and  Mr.  Ro%  for  the  de- 
murrer. 

Mr.  Purvis  and  Mr.  Bagshawe^  ibr  the  bill. 


The  points  submitted  to  the  Court  in  argument  will 
sufficiently  appear  from  the  judgment  The  authorities 
cited  were,  Phillips  v.  Hunter  (a),  Cottington's  Case  {b), 
White  V.  Hall{c),  Henley  v.  Soper  {d),  Fuller  v.  Willis  {e), 
Alivon  V.  Fumival  (/)y  Cowan  v.  Braidwood  (g)^  Bee* 
quetv.  McCarthy  {h)y  Houlditch  y.  Marquis  of  Donegal  {i), 
Rusoell  V.  Smyth  (A),  Ferguson  v.  Mahon  (/),  Thompson 
V.  Derham(ni).    Burge  Com.  Col.  Law^  Vol.  3  p.,  1058. 


Vice-Chancellor  : — 

Judgment.  The  Plaintiff  by  his  bill  alleges,  that  he,  and  Jordan, 

his  late  brother,  were  partners  in  business,  one  branch 
of  which  was  carried  on  at  Bristol  and  the  other  at  New* 
faundland;  and  that,  in  respect  of  tliat  partnership,  he  is 


(a)  2H.  B1.402. 

(b)  2  Swans.  326,  n. ;  Lord 
Nottingham's  MS. 

(c)  12  Ves.  321. 

(d)  8  B.  &  C.  16. 

(e)  I  Myl.  &  K.  292,  n. 
(/)  1  Cr.,  Mees,,  &  Ros.  277. 


(ff)  I  Man.  &  Grang.  882. 
(A)  2B.&Adol.  951. 
(i)  8  Bligh.,  N.  S.,  301. 
(k)  9  Mees.  &  W.  810. 
(/)  11  Ad.  &  Ell.  179. 
(to)  1  Hare,  358. 
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%  creditor  to  a  large  amount  on  the  estate  of  Jordan : 
that  part  of  the  partnership  property  was  derived  from 
their  father ;  and  that  all  the  property  which  they  de- 
rived from  their  father  formed  part  of  the  assets  of  the 
partnership.  The  PlaintijOP  also  alleges  that  he  is  a 
creditor  on  the  estate  of  Jordan^  in  respect  of  a  private 
debt;  and  the  bill  prays  such  an  account  as  would  com- 
prise all  these  matters  which  are  in  question  between  the 
Plaintiff  and  the  estate  of  Jordan.  Upon  these  facts,  a 
decree  for  an  account  against  Gadsden^  the  personal  re- 
presentative g£  Jordan  in  England^  would  be  of  course, 
and  perhaps  also,  if  that  had  been  the  object  of  the  suit, 
the  decree  for  an  account  might  have  been  extended  to 
Elizabeth^  the  widow,  as  the  personal  representative  of 
Jordan  in  Newfoundland.  The  widow  of  Jordan^  and 
Stmms  and  his  wife,  are,  however,  before  the  Court  in 
the  character  of  next  of  kin,  and  there  is  no  pretence  for 
making  them  parties  in  that  character  in  a  suit  for  the 
mere  administration  of  the  estate  of  Jordan.  The  relief 
sought  against  those  parties  is  founded  upon  the  pro- 
ceedings which  have  taken  place  in  the  Court  in  Neto^ 
foundland^  and  the  use  which  they  are  about  to  make  of 
these  proceedings  in  this  country. 


1843. 
Henderson 

V. 

Henderson. 
Judgment. 


The  Defendants,  who  have  demurred,  insist,  in  support 
of  their  demiurrer,  first,  that  all  and  every  part  of  the 
matter  in  question  on  this  bill  was  concluded  by  a  final 
decree  of  the  Supreme  Court  o{  Newfoundland^  dated  in 
June,  1841,  made  in  a  suit  wherein  the  Defendants  and 
WilHam,  the  son  of  Jordan,  were  Plaintiffs,  and  the  pre- 
sent Plaintiff  was  Defendant,  except  in  so  far  as  that 
decree  is  subject  to  be  reviewed  in  the  Privy  Council ; 
secondly,  that  by  that  decree  the  amount  recovered  was 
decreed  to  be  paid  to  the  Plaintiffs  in  that  suit  as  bene- 
fidal  owners,  and  that  the  same  thereby  ceased  to  be 
part  of  the  estate  oi  Jordan^  subject  to  his  debts.    They 


V. 

Hbnde&son. 
Judgment. 
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1 843.         insist^  moreover^  that  the  proceedings  appear  upon  the  bill 
Hbnderson    ^^^  suflScient  certainty  to  sustain  the  decree  upon  the 
grounds   advanced;  and  that   the   only  party   against 
whom  the  Plaintiflf  can  proceed  to  recover  his  claim,  or 
any  part  of  it,  is  the  Defendant  Gadsden. 

I  have  read  the  bill  carefully,  and  without  going  mi- 
nutely through  the  facts  of  the  case,  it  is  sufficient  to 
say,  for  the  purpose  of  explaining  the  order  I  am  about 
to  make,  that  the  original  bill  in  the  Supreme  Court  of 
Newfoundland  claimed  an  account  of  the  same  partner- 
ship dealings,  of  which  accounts  are  prayed  by  the  pre- 
sent bill;  and  also  sought  accounts  in  respect  of  the  estate 
of  WilKam  Henderson^  the  father,  possessed  by  Bethel  on. 
account  oi  Jordan;  that  the  Defendant  in  that  suit,  who 
is  the  Plaintiff  here,  made  claims  by  his  answer  to  the 
original  bill  corresponding  in  substance  with  those  which 
he  makes  by  his  bill  in  the  present  suit:  that  an  amended 
bill,  or  a  bill  which  the  Court  at  least  thought  it  right 
to  term  an  amended  bill,  was  afterwards  filed  by  the 
same  Plaintiffs  against  Bethel:  that  the  amended  bill 
stated  and  charged  that  Bethel  was  largely  indebted  to 
the  estate  of  Jordan^  on  the  partnership  accounts ;  but 
that  such  accounts  could  not  be  taken  in  consequence 
of  Bethel  absenting  himself  from  the  island  and  not 
producing  the  documents :  and  it  further  appears  that, 
Bethel  having  absented  himself  from  the  jurisdiction, 
an  order  of  the  Supreme  Court  was  made  in  February, 
1840,  for  taking  the  amended  bill  pro  confesso;  and  that 
the  amended  bill  was  by  the  same  order  referred  to  the 
Master,  to  compute  principal  and  interest  due  to  the 
PMntiffs;  and  that  the  Master  made  his  report  in  June, 
1840.  [His  Honor  stated  the  report  (a).]  It  appears 
further,  that  the  Supreme  Court  pronounced  its  final 

{a)  Supra,  pp.  106,  107. 
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decree  in  June,  1841,  and  thereby,  after  referring  to  all  i84d. 

the  antecedent  proceedings  in  the  cause,  decreed  that  Henderson 

Bethel  Henderson  should  paj  to  the  widow  and  two  ^• 

dildren    of  Jordan,  who  were  plidnti£&,  the  siun  of        

8883i  6s.  Sd.  each,  and  the  costs  of  the  suit  Judgm^t. 

This  decree,  explained  by  the  report,  has  in  effect  se- 
Tered  WUliam  the  father's  estate  from  the  bulk  of  the 
property  in  question,  and  the  partnership  accounts  and 
the  private  debt  are  not  specifically  the  subject  of  adju- 
dication. Upon  this  decree,  Elizaheth  the  widow,  and 
Joanna  the  daughter  of  Jordan,  and  the  husband  of 
Joanna  have  brought  their  actions  in  this  country. 

The  bill  charges  that  the  proceedings  leading  to  this 
decree  were  irregular,  that  the  decree  itself  was  irregu- 
lar, that  a  large  balance  was  due  to  the  Plaintiff,  and 
that  the  decree  ought  not  to  be  enforced,  but  ought  to 
be  reversed  by  her  Majesty  in  Council,  on  appeal,  which 
the  Plaintiff  intends  to  bring.  The  bill  specially  alleges, 
as  one  ground  of  irregularity,  that  the  report  of  the 
Master,  of  the  6th  of  June,  1840,  wholly  omitted  any 
notice  of  the  account  connected  with  the  partnership, 
and  is  confined  to  the  monies  alleged  to  be  due  from  the 
Plaintiff,  in  respect  of  the  estate  of  William  Henderson, 
the  fitther ;  and  that  a  large  siun  of  money  is  due  to  the 
Plaintiff  on  the  partnership  accounts,  as  would  appear  if 
they  were  properly  taken.  On  behalf  of  the  Defendants, 
it  has  been  argued,  that  the  proceedings  on  the  face  of  the 
bill  shewed  that  the  decree  concluded  the  whole  matter, 
that  I  could  not  rehear  that  decree,  and  that  it  was 
final  and  conclusive,  unless  reversed  by  the  Privy 
Council,  the  proper  appellate  tribunal. 

Without  giving  any  opinion  upon  the  question,  whe- 
ther charges,  shewing  that  the  proceedings  in  a  foreign 
voi^  ni.  I  H.  w. 


Judgment. 
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1843.        court  were  altogether  null  and  void,  as  being  against 

Henderson    ^**^ral  justice,  would  or  not,  upon  general  demurrer, 

^-  have  been  treated  as  null,  and  have  sustained  the  bill  as  to 

Henderson. 

the  whole  of  the  relief  prayed,  I  have  no  doubt  that 
mere  irregularity  in  the  proceedings  is  insufficient  for 
that  purpose,  in  a  case  in  which  an  appeal  lies  from  the 
colonial  court  to  the  mother  country,  and  there  is  a  tri- 
bunal competent  to  reform  the  errors  of  the  court  below, 
and  even  to  suspend  the  execution  of  the  decree  pending 
the  appeal,  if  justice  requires  that  it  should  be  sus- 
pended (a). 

But  as  the  Plaintiff  in  this  case  argued  only  that  the 
whole  question  between  the  parties  was  not  concluded 
by  the  decree,  and  did  not  contend,  that,  upon  the 
charges  in  the  bill,  I  ought  to  disregard  the  decree,  I 
assume,  for  the  present  purpose,  that  I  must,  upon  this 
demurrer,  consider  the  amount  due  from  Bethel^  in 
respect  of  William  the  father's  estate,  as  concluded  by 
the  decree  of  the  supreme  court,  subject  only  to  the  ap- 
peal to  the  Privy  Council ;  and  that  the  only  question 
I  have  now  to  decide  is,  whether  I  am  to  consider  the 
partnership  account  and  the  claim  of  Bethel  in  respect 
of  the  private  account  as  having  been  likewise  the  sub- 
ject of  adjudication  by  the  supreme  court  in  the  island, 
or  whether  those  items  in  the  general  account,  which 
certainly  might  have  been  taken  in  that  suit,  are  to  be 
considered  as  excepted  out  of  the  operation  of  the  de- 
cree, under  the  special  circumstances  appearing  on  the 
Master's  report,  and  the  other  proceedings  stated  in 
the  biU. 

In  trying  this  question,  I  believe  I  state  the  rule  of  the 

(a)  See  stat.  3  &  4  Will.  4,  c.     Clark's  Summaryof  Colonial  Law, 
41,  8. 21 ;  and  see  also  the  Char-     pp.  433,  434. 
ter  of  Justice  of  Newfoundland, 
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Court  correctly,  when  I  say,  that  where  a  ^ven  matter 
becomes  the  subject  of  litigation  in,  and  of  adjudication 
by,  a  court  of  competent  jurisdiction,  the  Court  requires 
the  parties  to  that  litigation  to  bring  forward  their  whole 
case,  and  will  not  (except  under  special  circumstances) 
permit  the  same  parties  to  open  the  same  subject  of  litiga- 
tion in  respect  of  matter  which  might  have  been  brouglit 
forward  as  part  of  the  subject  in  contest,  but  which  was 
not  brought  forward,  only  because  they  have,  from  negli- 
gence, inadvertence,  or  even  accident,  omitted  part  of  their 
case.  The  plea  of  res  judicata  applies,  except  in  special 
cases,  not  only  to  points  upon  which  the  Court  was  ac- 
tually required  by  the  parties  to  form  an  opinion  and  pro- 
nounce a  judgment,  but  to  every  point  which  properly  be- 
longed to  the  subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have  brought  for- 
ward at  the  time.  Those  who  have  had  occasion  to  investi- 
gate the  subject  of  bills  of  review  in  this  Court  will  not 
discover  anything  new  in  the  proposition  I  have  stated,  so 
6r  as  it  may  apply  to  proceedings  in  this  country :  and  in 
an  application  to  a  court  of  equity  in  this  country,  for  its 
aid  against  the  effect  of  a  proceeding  by  a  court  of  equity 
in  one  of  the  colonies,  I  conceive  it  to  be  the  duty  of  this 
Court  to  apply  the  same  reasoning,  at  least  in  the  absence 
of  charges  in  the  bill,  showing  that  a  different  principle 
ought  to  be  applied  (a).  The  observations  of  Lord 
Cottenham  in  the  case  of  The  Marquis  of  Bredalhane  v. 
The  Marquis  of  Chandos  {b)  have  an  important  bearing 
upon  this  point.  I  may  mention  also  the  cases  of  Far^ 
quharsan  v.  Seton  (c).  Partridge  v.  Ushome  {d),  and 
the  judgment  of  Lord  JEhlon  in  Chamley  v.  Lord  Dun- 
umy  (e),  as  shewing  the  general  principle  to  which  I  have 
adverted.     It  is  plain  that  litigation  would  be  intermin- 


1843. 

Hendk&son 

Henderson. 

Judgment. 


(a)  See  Benlinck  v.  WUUnk, 
2  Hare,  1. 
{h)  2  MyL  &  Cr.  732, 733. 


(c)  5  Ru88.  45. 

\d)  Id.  195. 

\e)  2  Scb.  &  Lef.  718. 
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1843.        able  if  such  a  rule  didjiot  prevauL     Now,  undoubtedly 

^-  adjudicated  upon  in  the  suit  in  Netvfoundland,  for  it  was 

Henderson.  i       •  /.    . 

of  the  very  substance  of  the  case  there,  and  pnm&  facie, 

"  ^^  '  therefore,  the  whole  is  settled.  The  question  then  is, 
whether  the  special  circumstances  appearing  upon  the 
face  of  thb  bill  are  sufficient  to  take  the  case  out  of  the 
operation  of  the  general  rule. 

Now  what  are  those  circumstances?  One  circum- 
stance relied  upon  was,  that,  by  the  decree  of  the  colo- 
nial court  of  the  11th  of  February,  1840,  the  amended 
bill  only  was  taken  pro  confesso.  The  amended  bill, 
it  appears,  is  not,  as  in  this  Court,  the  original  bill 
amended  and  written  upon,  so  that  the  amended  bill 
wholly  supersedes  and  comes  in  the  place  of  the  original 
bill;  but  the  amendments  are  upon  a  distinct  record. 

The  bill  in  this  cause  charges  that  the  last  bill  was  in 
&ct  and  substance  an  original  bill,  and  addressed  to  dif- 
ferent Judges,  and  that  it  was  not  an  amended  bill ; 
this  charge  I  might  have  been  bound  to  take  as  a  &ct^ 
if  the  Plaintiff  had  not,  by  setting  out  the  amended  bill 
and  the  final  decree,  given  me  an  opportunity  of  judging 
in  what  sense  only  the  charge  is  true.  I  find  that  the 
amended  bill  proceeds  upon  and  refers  to  the  original 
bill,  and  to  the  answer  of  the  defendant  thereto,  and  the 
final  decree  of  the  court  recites  the  whole  of  the  pro- 
ceedings anterior  to  the  final  decree,  beginning  with  the 
original  bilL  It  is  impossible,  therefore,  to  contend  with 
effect,  that  the  amended  bill,  though  in  a  sense  distinct 
from  the  original  bill,  as  being  written  upon  other 
paper,  leaving  the  first  bill  still  on  the  record,  was  not 
a  continuance  of  the  pleadings  in  one  and  the  same 
cause,  and  this,  critically  considered,  is  not  inconsistent 
with  the  charge  in  the  bill  which  I  have  just  read. 
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Another  objectioii  was  the  aBsence  or  the  irregula- 
rity of  service  upon  the  Plaintiff.  Although  it  is  not 
necessary  that  I  should  go  into  the  question  respecting 
the  notice,  I  ought  not  to  disr^ard  the  fact  that  the 
Plaintiff  represents  that  he  had,  on  different  occasions, 
actual  notice  of  the  suit,  and  of  the  relief  which  was 
sought  against  him  by  it,  however  irregularly  that  no- 
tice might  have  been  conununicated ;  and  if  the  Plaintiff 
thought  that  he  might  safely  disregard  the  proceedings, 
and  abstain  from  interposing  any  defence,  on  the  ground 
ef  their  irregularity,  I  think  I  ought  to  consider  him  as 
having  relied  on  the  strength  of  his  case  for  establishing 
that  irregularity  by  a  complaint  in  the  same  jurisdic- 
tion, or  in  the  court  of  appeal,  and  not  to  have  relied 
on  being  therefore  able  to  set  the  decree  of  the  supreme 
court  at  defiance,  even  while  it  remained  imreversed. 
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1843. 
Hbnderson 

V, 

Hrnderson. 
Judgment, 


I  may  here  recur  to  the  observation,  that  the  omission 
of  the  Master  to  take  the  partnership  accounts  is  stated  in 
the  bill  to  be  an  error  in  the  decree,  forming  one  ground 
for  ^peal  to  the  Privy  Council 


The  point  upon  which  I  have  had  most  difficulty  in 
satisfying  myself  is  this :  if  the  decree  of  the  supreme 
court  is  conclusive  upon  one  party,  it  must,  I  conceive, 
be  conclusive  upon  both ;  and,  if  not  conclusive  upon 
both,  it  ought  to  be  conclusive  upon  neither.  Now  the 
amended  bill  alleged  that  the  plaintiffs  there  were  cre- 
ditors upon  the  partnership  accoimt,  but  that  the  ac- 
counts of  the  partnership  cannot  be  taken,  owing  to  the 
manner  in  which  the  defendant  in  that  suit  had  acted. 
These  allegations  were  established  as  facts,  by  the  effect 
of  the  order  for  taking  the  bill  pro  confesso ;  and  it  ap- 
peared to  me  during  the  argument,  that  the  present  De- 
fendants (the  plaintiffs  in  Newfoundland)  might  have  a 
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1843. 


Henderson 

V. 

Hendersobt. 


Judgment, 
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right  to  saj  that  the  accounts  not  taken  by  the  Master 
were  open  for  their  benefit,  by  reason  that  it  was  the 
conduct  of  the  defendant  alone  which  had  prevented 
those  accounts  from  being  taken.  But  that,  I  think,  ig 
not  a  correct  view  of  the  case.  The  decree  was  to  com- 
pute what  was  due  to  the  pbdntiffs  for  principal  and 
interest;  that  is,  upon  all  the  accounts  in  question  in 
the  pleadings,  including  the  partnership  and  private  ac- 
count. The  plaintiffs  were  not  compelled  to  take  such 
a  decree,  but  having  taken  it,  they  are  bound  by  the  con- 
sequences, and  must  be  taken  to  have  waived  any  dis- 
advantage to  themselves  which  would  result  from  it. 


The  conclusion  to  which  I  must  come,  in  a  case  where 
relief  is  sought  in  this  Court  in  consequence  of  errors 
and  irregularities  in  the  decree  of  a  colonial  court, — and 
an  appeal  lies  from  that  decree  to  the  appellate  jurisdic- 
tion in  this  kingdom, — is  to  allow  the  demurrer.  I  do 
not  say  that  my  conclusion  would  have  been  the  same  if 
the  proceedings  which  were  impeached  had  taken  place 
in  a  foreign  court,  from  which  there  was  no  appeal  to 
any  superior  jurisdiction  which  a  court  of  equity  in 
this  coimtry  could  regard  as  certain  to  administer  jus- 
tice in  the  case.     I  express  no  opinion  on  that  point. 

Demurrer  allowed,  with  liberty  to  amend. 


Dee.  With. 


The  bill  was  not  amended;  and  this  day,  on  the  motion  of  the  de- 
fendants, was  ordered  to  be  dismissed. 
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HUMBLE  V.  SHORE.  23ri  Dec. 

IHE  Pliuntiffs  were  entitled,  under  the  will  ofLydia  A  suit  was  in- 
Share,  to  certidn  residuaiy  shares  in  her  real  and  personal  minister  and 
estate,  and  the  bill  was  filed  against  the  executors  and  JI|^i^*o/ an 
trustees,  and  the  other  parties  interested  in  the  residuary  estate,  and  one 

'  .  .  .         ,  of  the  residuary 

estate  of  the  testatrix,  to  carry  into  execution  the  trusts  legatees,  after 
of  the  wilL     The  cause  coming  on  for  hearing,  fiiwl,  and  before 

he  was  served 
with  tbe  sub- 
Mr.  Temple  and  Mr.  FreeUng^  for  one  of  the  residuary  poena  to  appear 

_-__  ,  ,  and  answer,  as- 

l^tees,  objected  that  he  had  executed  an  assignment  signed  his  share: 
of  his  share  in  the  residuary  estate  after  the  filing  of  the  J^^  hcid"to  be 
bilL  but  before  he  had  been  served  with  the  subpoena,  »  necessary 

'^      .       party  to  the 

and  that  the  assignee  was  a  necessary  party  to  the  smt:  suit. 
Bgott  V.  Nower  {a\  .  V* !?  *^"?: 

•^  ^  '  nistration  suit, 

a  party  inter- 
Mr.  RoU,  for  the  Plaintiffs,  submitted  that  an  assignee  g^aue,  by  his 
pendente  lite  would  be  bound  by  the  proceedings  in  the  ^I^^^J^rdiM* 
cause,  and  that  the  absence  of  the  assignee  was  not  to  his  informa- 

tion  and  behef, 

therefore  any  ground  for  refusing  the   usual  decree:  the  suit  was 

Y       J  •»£-       •  /»\  collusive  as  be- 

Landon  v.  Mams  {b).  ^^en  the  phdn- 

tiffs  and  the 
executors  and 

The  Vice-Chancelix)r  allowed  the  objection,  and  the  other  parties : 

J  there  being  no 

cause  stood  over.  replication,  the 

allegation  was 

taken  as  proof 

of  the  fact ;  and 
it  was  held,  that 
the  fact  was  no 

The  PlMutiffs  filed  tiieir  supplemental  bill  against  the  ^^j^i^^^^^*" 
assignee  of  the  residuary  share,  seeking  the  like  relief  decree, 
against  the  Defendant  as  was  prayed  by  the  original 
bilL     The  Defendant  admitted  tiie  will,  but  said  he  was     ^^^\^^' 
informed  and  believed  that  the  suit  was  collusive  as  be- 


(a)  3  Swans.  535,  n.  (b)  5  Sim.  262. 
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tween  the  Plaintiffs  and  the  executors  and  other  parties; 
and  that  he  had  instituted  another  suit  against  the  ex- 
ecutors, impeaching  their  conduct  with  respect  to  par- 
ticular matters  which  did  not  form  the  subject  of  any- 
special  charge  in  this  suit.  The  Plaintiffs  did  not  reply 
to  this  answer.     At  the  hearing, 


Argument. 


Mr.  RomiUy  and  j^fr.  Rolt  said,  that  the  all^ation, 
that  the  Defendant  was  "  informed  and  believed  "  the 
Plaintiffs  and  Defendants  colluded,  was  no  averment  of 
the  fact ;  and  if  it  were  true,  the  fact  was  wholly  un- 
important. The  Plaintiffs  and  the  other  residuary  lega- 
tees (except  the  Defendant  to  the  supplemental  bill  and 
his  assignor)  desired  that  the  accounts  should  be  taken, 
and  the  trusts  executed  in  this  suit :  in  that  sense,  a 
great  part  of  the  suits  in  this  Court  were  collusive:  any 
special  inquiries  which  the  objecting  Defendants  could 
suggest  might  be  made  in  the  decree. 

Mr.  Daniely  for  the  executors,  offered  to  submit  to 
any  inquiries  with  respect  to  the  estate  which  any  of 
the  Defendants  had,  by  their  answers,  suggested  to  be 
necessary. 

Mr.  Heathfieldy  Mr.  Willcocky  and  Mr.  Bi^ff,  for  other 
parties,  supported  the  argiunent  for  the  Plaintii&. 

Mr.  Tempk  and  Mr.  Freeling  argued  that  collusion 
was  an  objection  to  the  suit ;  and  cited  the  judgment  of 
Mr.  Baron  Clark  (a),  sitting  for  Lord  Hardwicke. 


Judgment, 


The  Yice-Chancellor  said,  that  the  allegation  in 
the  answer,  that  the  Defendant  was  informed  and  be- 


(a)  3  Atk.  602. 


CASES  IN  CHANCERY. 


121 


lieved  a  certain  fact»  was  a  sufficient  averment  of  that 
&ct  to  entitle  him  to  the  benefit  of  it  in  a  case  where, 
by  not  filing  a  replication,  the  Plaintiffs  had  deprived 
the  Defendant  of  any  opportunity  of  tendering  evidence 
to  prove  the  fiict;  but  the  collusion  alleged,  even  if 
proved^  would  be  no  objection  to  the  decree  in  this  case. 
There  might,  undoubtedly,  be  cases  in  which  collusion  be- 
tween tlie  plaintiff  and  some  of  the  defendants  would  be 
a  material  circumstance.  Suppose,  for  example,  a  plain- 
tiff daimed  to  be  a  creditor  on  an  estate,  and  the  exe- 
cator,  or  one  of  the  executors  or  administrators,  knowing 
there  was  no  debt  due  to  the  plaintiff,  yet,  for  the  pur- 
pose of  giving  the  decree,  admitted  the  allied  debt,  it 
was  impossible  to  say  that  in  such  a  case  the  Court  would 
not  r^ard  the  collusion  as  a  material  fact.  In  this  case, 
however,  there  was  no  particular  matter  alleged  by  the 
answer,  which  would  go  beyond  a  question  of  account  as 
agunst  the  executors.  Any  inquiries  with  respect  to 
the  liabilities  of  the  executors  might  be  made  in  this 
suit, — and  even  if  they  related  to  subjects  not  mentioned 
m  the  bill,  if  the  executors  submitted. 


184a 


Judgmentm 


Tbb  usual  accounts  and  inquiries  were  directed,  with  some  special 
inquiries,  and  a  receiver  was  appointed. 
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2ijr,22ii^,        LORD   WALSIXGHAM  v.  GOODRICKE, 

and  29th  xi      _ 

Jufy.  -Bart. 

Upon  a  motion  -L  HE  bill  prajed  specific  performance  of  the  agreement 
•nt*iSAt*pro-'  thereby  stated  to  have  been  made  by  the  Defendant  to  sell 
duccdocumenta  to  the  Plaintiff  an  estate  in  iVbr/b/A-  The  proposals  for  the 

in  tbe  schedule  '^  i    i 

to  his  answer—  sale  were  made  through  Mr.  Dowbiggin^  an  upholsterer, 
written  com-  ^^  behalf  of  the  Defendant,  in  July,  1841,  and  the  pro- 
whi^'lSS^  posals  to  purchase  by  the  Plaintiff,  through  his  agents, 
between  the  de-  Messrs.  Webb  Sc  Chapman^  in  September,  1841.      The 

fendant  and  hia 

solicitor  before  negotiations  between  Dowbiggin  and  Webb  Sf  Chapman 
SS^V  continued  until  the  28th  of  January,  1842,  when  the 
tween  the  par-    price  was  settled:  and  instructions  were  riven  by  Messrs. 

ties  to  the  tmt   ^  '  o  j 

wereprivileiced,  Webb  Sf  Chapman  to  Messrs.  Boodle  Sf  Co.,  to  prepare 
contained  legal  ^^  agreement  for  the  signature  of  the  parties  accord- 
ions^but  not"'  ^^^g^J'     ^^^  draft  agreement  was  accordingly  prepared 


otherwise,— al-  ^y  Messrs.  Boodle  8r  Co..  and  by  them  handed  to  the 

though  relating     '^  .     . 

to  the  matters  Defendant,  who  placed  it  in  the  hands  of  his  solicitor, 

tiie  subject  of  ^^^  Murray ;  and  the  abstracts  of  title  were  laid  by 

the  suit.  j^^  Murray  before  counsel,  with  a  view  to  the  intro- 

essential  dif-  duction  of  such  special  stipulations  in  the  agreement  as 

*"*^\'"^  the  circumstances  of  the  title  micrht  render  necessary. 

respect  to  the  . 

prirUegeofpro-  On  the  17  th  of  October,  1842,  Mr.  Murray  informed 
dence,  between  Messrs.  Boodle  ^  Co.  that  the  Defendant  did  not  intend 
^opkdon  ^  ^  ^^  *^®  estate,  and  that  he  was  directed  to  take  no 
counsel,  and      further  stcps  in  the  matter.     On  the  24th  of  October, 

other  commu- 
nications, the  Plaintiff  wrote  to  the  Defendant,  and  intimated  that 

he  should  use  every  means  in  his  power  to  enforce  the 

performance  of  the  contract;  and  the  bill  was  filed  on 

the  12th  of  January,  1843. 

The  Defendant,  by  his  answer,  denied  that  Dowbiggin 
had  authority  to  sign  any  agreement  for  the  sale  of  the 
estate  without  the  concurrence  of  the  Defendant's  soli- 
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dtor,  or  that  he  was  authorized  to  do  more  than  ascer- 
tain the  terms  upon  which  the  formal  contract  was  to 
be  made  out ;  and  that  the  agents  of  the  Plaintiff  knew 
that  DcwbiggirCs  authority  was  limited  in  that  respect; 
and  the  Defendant  claimed  the  benefit  of  the  Statute  of 
Frauds. 
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statement. 


The  Defendant  also  said  that  he  had  destroyed  the 
letters  he  received  from  Mr.  Murray y  but  he  had  since 
obtained  copies  of  them,  and  had  included  them  in  his 
schedule ;  but  such  letters  were  written  by  Mr.  Murray 
to  the  Defendant,  as  his  solicitor  and  confidential  ad- 
viser, and  he  insisted  that  he  was  not  bound  to  produce 
ihe  same. 

The  Plaintiff  moved  for  the  production  of  the  docu- 
ments mentioned  in  the  schedule,  which  consisted  of  cer- 
tain letters  that  had  passed  between  the  Defendant  and 
his  solicitor,  Mr.  Murray ,  in  and  prior  to  the  month  of 
July,  1842,  relating  to  the  said  matters. 


Mr.  Roupell  and  Mr.  Spurrier,  for  the  Plaintiff. 


Argument, 


Mr.  Tinney  and  Mr.  Howes,  for  the  Defendant,  argued 
that  the  letters  between  the  Defendant  and  his  solicitor 
were  privUeged  from  discovery. 


Vicb-Chancellor,  after  stating  the  facts  of  the  case, 
and  the  dates  of  the  material  communications  between 
the  parties  and  their  agents : — 
The  dispute  between  the  parties  in  this  case  dates 

from  the  1 7th  or  the  24th  of  October,  1842.    Before  that 


Judgment* 
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V. 

GOODRICKS. 


date  the  Defendant  had  asked  the  adyice  of  his  solicitor 
in  the  matter  of  the  treaty  in  which  he  was  engaged; 
and  the  question  on  the  motion  is,  whether  the  letters 
from  the  Defendant  to  his  solicitor  before  that  date,  and 
therefore  before  the  dispute  arose, — although  written  for 
the  purpose  of  obtaining  adyice, — and  the  answers  of 
the]  solicitor,  so  far  as  they  contidn  statements  of  fact, 
and  not  the  adyice  or  (pinion  itself^  are  priyil^ed  com- 
munications which  the  Defendant  himself  will  not  be 
ordered  to  produce.  Setting  out  of  consideration  the  case 
upon  the  Statute  of  Frauds,  the  question  in  the  cause 
between  the  parties  is,  whether  the  agreement  come  to 
on  the  28th  of  January,  1842,  was  final  or  not;  and 
whether  the  conditions  as  to  the  title  under  which  the 
estate  was  to  be  bought  and  sold  remained,  on  and  afler 
that  day,  to  be  settled,  in  order  to  make  a  final  agreement 
between  the  parties. 


It  is  now  settled  that  the  communications  between  a 
party  and  his  professional  adyiser  may  be  priyil^ed 
where  the  solicitor  is  the  party  interrogated,  although 
they  do  not  relate  to  any  litigation  either  commenced 
or  anticipated :  Deshorough  y.  Rawlins  ,(a)  Sawyer  y. 
Birchmcre  {b\  Herring  y.  Clobery  (r).  Turner  y.  Pugh  (d). 
The  extent  of  the  privilege  accorded  to  such  communica- 
tions, where  the  client  and  not  the  solicitor  is  interro- 
gated, has  been  the  subject  of  frequent  controyersy,  and 
was  almost  unsettled  so  lately  as  the  cases  of  Preston 
V.  Carr  (e)  and  Newton  v.  Berresford  (/). 


The  first  point  decided  upon  this  subject  was,  that 
conmiunications  between  the  solicitor  and  client,  pending 
litigation  and  with  reference  to  such  litigation,  were  pri- 


(a)  3  Myl.  &  Cr.  515, 

(b)  3  Myl.  &  K.  572. 

(c)  Phill.  91. 


(d)  Phin.96. 

(e)  1  Y.  &  J.  175. 
(/)  1  Youngc,  37a 
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Yikged :  upon  this  there  Is  not  at  this  day  anj  question. 
The  next  contest  was  upon  communications  made  before 
liUgation,  but  in  contemplation  of,  and  with  reference  to^ 
litigation,  which  was  expected,  and  afterwards  arose;  and 
it  was  held  that  the  priyil^e  extended  to  these  cases  also. 
A  third  question  then  arose  with  regard  to  communica- 
tions afler  the  dispute  between  the  parties,  followed  by 
litigation,  but  not  in  contemplation  of,  or  with  reference 
to,  that  litigation ;  and  these  communications  were  also 
protected:  JBoAony.  Corporation  of  Liverpool  {a\  Hughes 
?.  BiddulpA  (b\  Vent  v.  Pacey  (c),  Cloffett  v.  Phillips  (d). 
A  fourth  point  which  appears  to  have  called  for  decision 
was  the  title  of  a  defendant  to  protect  from  discovery 
in  the  suit  of  one  party  cases  or  statements  of  fact 
made  on  his  behalf,  by  or  for  his  solicitor  or  legal  ad- 
viser, on  the  subjcct-^natter  in  question,  afler  litigation 
commenced,  or  in  contemplation  of  litigation  on  the  same 
subject,  with  other  persons,  with  the  view  of  asserting 
the  same  right  This  was  the  case  of  Combe  v.  7%^ 
Corparntion  of  London  (e).  The  question  in  that  suit 
was  the  right  of  the  corporation  to  certain  metage  dues, 
and  the  answer  stated  that  other  persons  had  disputed 
the  right  of  the  corporation  to  metage,  and  that  they 
had  in  their  possession  cases  which  had  been  prepared 
with  a  view  to  the  assertion  of  their  rights  against  such 
other  parties,  in  contemplation  of  litigation,  or  after  it 
had  actually  commenced.  Sir  /.  L.  Knight  Bruce  held, 
that  those  cases,  relating  to  the  same  question,  but 
having  reference  to  disputes  with  other  persons,  were 
within  the  privilege ;  and  I  perfectly  concur  in  that  de- 


cision. 


1843. 
Lord  Wal- 
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V. 

GOODRICKB. 


The  case  which  is  now  before  me  is  not  within  any  of 
the  cases  which  I  have  stated.    I  am  asked  to  carry  the 


(a)  3  Sim.  467 ;  S.  C.  1  Myl. 
&  K.  88. 

(6)  4  Rum.  190. 


(c)  4  Russ.  193. 

(d)  2  Y.  &  C,  C.  C,  82. 
(f)  1  Y.  &  C,  C.  C,  631. 
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privilege  further  than  any  of  those  decisions  have  car- 
ried it. 

In  this  case^  whilst  the  treaty  for  the  sale  and  pur- 
chase of  an  estate  was  in  progress,  (according  to  the  De- 
fendant's version  of  the  case), — after  the  treaty  had  be- 
come ripened  into  a  perfect  contract,  (according  to  the 
PlaintiflTs  view  of  it), — but,  certainly,  (according  to  the 
representation  of  both  parties),  before  any  dispute  had 
arisen,  the  Defendant  from  time  to  time  consulted  his  so- 
licitor on  the  subject,  and  written  communications  passed 
between  them.  The  question  is,  whether  these  commu- 
nications are  privileged,  regard  being  had  to  the  circum- 
stance that  they  took  place  before  any  dispute  arose, 
though  with  reference  to  the  very  subject  in  respect  of 
which  that  dispute  has  since  arisen. 

If  the  matter  were  res  Integra,  I  should  scarcely  hesi- 
tate to  decide  in  favour  of  the  privilege.  The  reasoning 
which  applies  to  the  case  of  discovery  sought  from  the 
solicitor,  and  which  I  take  from  the  case  of  Greenough 
V.  Gaskett  (a),  would  apply  with  equal  force  to  the  case 
of  discovery  sought  from  the  client  in  this  case.  "  If 
(said  the  Lord  Chancellor)  the  privilege  did  not  exist  at 
all,  every  one  would  be  thrown  upon  his  own  legal  re- 
sources ;  deprived  of  all  professional  assistance,  a  man 
would  not  venture  to  consult  any  skilful  person,  or  would 
only  dare  to  tell  his  counsellor  half  his  case.  If  the  pri- 
vilege were  confined  to  conununications  connected  with 
suits  begun,  or  intended,  or  expected,  or  apprehended,  no 
one  could  safely  adopt  such  precautions  as  might  event- 
ually render  any  proceedings  successful,  or  all  proceedings 
superfluous.''  The  same  opinions  are  reiterated  in  Bolton 
V.  Corporation  of  Liverpool  (b),  which  was  not  the  case  of 
an  application  against  the  solicitor,  but  against  the  client 


(a)  1  Myl.  &K.  103. 


(b)  Id.  94. 
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himself.  These  anthoritles  are  strongly  in  point.  Tome^ 
in  the  absence  of  authority  to  the  contrary,  it  would  ap- 
pear that  the  privilege  must  be  allowed,  or  no  one  can 
be  safe:  a  party  must  otherwise  be  his  own  lawyer. 
The  question,  however,  has  been  too  often  the  subject 
of  consideration  in  courts  of  equity  to  admit  of  its  being 
dealt  with  (by  me  at  least)  as  an  open  question.  The 
case  of  Radcliffe  v.  Fursman  {a)  is  commonly  referred  to 
as  the  leading  case  upon  the  subject.  In  that  case,  the 
respondent  Fursman  sought,  by  her  bill  in  Chancery,  to 
recover  from  the  defendant  the  payment  of  a  legacy,  and 
of  two  bond  debts.  The  bill  charged  that  the  appel- 
lant well  knew  or  believed  that  the  bonds  were  never 
paid,  and,  as  demonstration  thereof,  that  the  appellant 
himself^  or  some  person  on  his  behalf,  so  declared  or 
stated  in  some  case  for  the  opinion  of  counsel;  and 
prayed  a  discovery.  The  appellant  demurred  to  so  much 
of  the  bill  as  required  him  to  discover  the  alleged  case, 
the  name  of  the  counsel,  and  the  opinion  given  upon  the 
case.  The  demurrer  was  overruled  as  to  the  first  point, 
but  allowed  as  to  the  second  and  third  by  Lord  King  ; 
and  the  decision  was  affirmed  in  the  House  of  Lords. 


1843. 

Lord  Wal- 

SINGRAM 

V, 

GOODRICKB. 

Judgment, 


This  decision  has  been  disapproved  by  almost  every 
Judge  under  whose  notice  it  has  been  brought,  and  the 
courts  have  almost  uniformly  declared  that  it  ought  not 
to  be  extended  :  but,  as  Lord  Brougham  intimated  in 
Bolton  V.  The  Corporation  of  Liverpool  [b)y  that  being  a 
decision  of  the  House  of  Lords,  there  is  no  alternative 
but  submission  to  whatever  that  case  has  decided.  Now, 
upon  that  case  I  presume  to  observe,  that  the  discussions 
which  the  subject  of  professional  confidence  has  under- 
gone in  modem  cases  plainly  shew,  that,  at  the  time 
that  case  was  decided,  the  subject  was  not  developed 
to  the  same  extent  as  it  is  at  the  present  day;  and  it 


(a)  2  Bro.  P.  C.  514,  Tom.  ed.  (6)  1  Myl.  &  K.  95. 
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maj  admit  of  a  question^  whether  the  doctrine  of  piXH 
fessional  confidence,  as  clearly  established  bj  modem 
cases,  can  be  reconciled  in  principle  with  the  decision  ia 
Radcliffe  y.  FursmatL    I  venture  also  to  express  a  doubt, 
whether  the  order  in  that  case  (an  order  overruling  a  de- 
murrer) necessarily  enforces  the  conclusion  that  the 
courts  should,  upon  motion,  except  in  special  circum- 
stances, compel  any  communication  made  by  a  client  to 
his  solicitor,  for  the  purpose  of  obtaining  legal  advice,  to 
be  disclosed.    The  defendant  in  that  case  stood  in  a  fidu- 
ciary character  towards  the  plaintiff.  The  circumstances 
under  which  the  case  was  stated  did  not  distinctly  ap- 
pear.    It  is  one  thing,  in  a  case  so  circumstanced,  to 
decide,  upon  demurrer,  that  some  answer  should  be  given 
to  the  charges  in  the  bill;  and  another,  to  decide  that  the 
defendant  is  bound  in  every  case  to  give  all  the  discovery 
the  plaintiff  may  have  asked,  as  to  conununications  be- 
tween himself  and  his  solicitor.     The  demurrer  admit- 
ted that  the  appellant,  or  some  person  on  his  behalf, 
had  stated  a  case  for  the  opinion  of  counsel,  and  that  the 
case  so  stated  contained  admissions  important  to  the 
case  made  by  the  plaintiff  upon  the  record :    this  was 
charged  in  the  bill  as  evidence  that  the  plaintiff  knew  or 
believed  that  the  bond  was  never  pdd.     The  order 
overruling  the  demurrer  decided,  certainly,  that,  in  a 
case  so  circumstanced,  the  Court  would  require  the  de- 
fendant to  give  some  answer  to  the  bill,  at  least  to  the 
extent  of  stating,  upon  oath,  what  the  precise  circum- 
stances were  imder  which  the  case  was  stated ;  but  that 
order  did  not  decide  that  no  answer  which  the  defendant 
could  give  would  entitle  the  case  to  the  privilege;  still  less 
did  the  order  in  Radcliffe  v.  Fursman  decide  that  a  defend- 
ant who  had  made  no  admission,  express  or  implied,  that 
he  ever  had  stated  any  case  containing  admissions  favour- 
able to  the  plaintiff,  could  be  required  to  set  forth  gene- 
rally what  communications  had  passed  between  him  and 
his  solicitor,  for  the  piurpose  of  enabling  the  plaintiff  to 
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see  what  he  could  extract  from  thoee  communications. 
But  that  is  the  effect  of  an  order  for  the  production  of 
documents  admitted  to  be  in  defendant's  posses^on^  un- 
der the  general  charges.  I  may  observe  that,  in  princi- 
ple,  there  can  be  no  difference  between  cases  stated  for 
OfnnionB,  and  other  communications.  With  the  cases  of 
Walker  v.  Wildman  (a)  (which  is  a  direct  authority  on 
the  point,  as  appears  upon  an  examination  of  the  record) 
and  Clageity.  Pkillips  (^),  the  authorities  in  favour  of  the 
Defendant  appear  to  end.  I  lay  out  of  the  case  Prestoii 
V.  Carr  and  Newton  v.  Berresfordy  as  being  overruled 
by  Hughes  v.  Biddulphy  Vent  v.  Pacetf^  and  Bolton  v. 
The  Corporation  of  Liverpool.  The  cases  of  Preston  v. 
Carr  and  Newton  v.  Berresford  are  important  only  as 
shewing,  by  comparison  with  later  cases,  the  strong  dis- 
position of  the  Courts  to  place  the  doctrine  of  profes- 
sional confidence  on  a  broader  basis  than  it  stood  upon 
prior  to  those  later  cases. 


1843. 
Lord  Wal- 

SINOHAM 

V, 

GOODRICKB. 

Judgment. 


In  Hughes  v.  Biddulph  and  in  Garland  v.  Scott  (c), 
the  orders  in  terms  would  not  include  communications 
taking  place  before  the  dispute  arose ;  but  whether  the 
orders  were  in  fact  so  worded  as  not  to  go  beyond  what 
the  particular  case  required  does  not  appear.  In  Vent 
V.  Pacey^  many  letters  were  stated  to  have  been  written 
by  the  client  to  his  solicitor,  which  were  not  i)rotected ; 
but  it  is  observable,  that  one  only  of  those  letters  was 
stated  to  have  been  written  in  confidence,  afler  the  dis- 
pute had  arisen ;  and  the  argument,  as  well  as  the  order 
protecting  that  document,  was  confined  to  that  alone ; 
being,  in  fact,  the  only  document  for  which  protection 
was  claimed.  However,  in  Bolton  v.  The  Corporation 
oflAoerpool  (rf),  two  old  cases  prepared  without  reference 


(a)  6  Madd.  47. 

(i)  2  Y.  &  C.  Ch.  Ca,  82. 

VOL.  ni. 


(c)  3  Sim.  39C. 
\d)  3  Sim.  467. 


K 


II.  W. 
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to  the  existing  proceedings^  were  ordered  to  be  pro- 
duced; and  in  Stort/  v.  Lord  George  Lenox  {a).  Lord 
Lajigdays  opinion  is  clearly  expressed^  that  a  case  not 
stated  with  reference  to  existing  disputes  is  not  privi- 
leged ;  and  I  cannot  but  think  his  decision  in  Greenlaw 
y.  King  {b)  affirms  the  same  proposition,  notwithstanding 
he  apparently  relies  in  his  judgment  upon  tlie  circum- 
stance,  that  the  case  in  question  was  not  stated  by  the 
defendant  to  his  own  solicitor. 


It  is  unnecessary  that  I  should  examine  the  modem 
cases  any  further :  they  are  all  of  familiar  reference,  and 
are  stated  in  the  text  books.  Notwithstanding  the  dis- 
approbation of  the  doctrine  supposed  to  be  established 
by  RadcUffe  v.  Fursmany  expressed  in  the  cases  of  WaU 
her  V.  Wildmani  Preston  v.  Carry  and  Bolton  v.  Corpo- 
ration of  Liverpool,  as  reported  before  tlie  Lord  Chan- 
cellar,  I  cannot  feel  myself  at  liberty  to  do  otherwise 
than  hold,  that  if  the  professional  privilege  is  to  be 
extended  beyond  the  limits  to  which  die  order  of 
the  Court  has  already  extended  it,  the  order  which 
does  so  ought  to  emanate  from  higher  authority  than 
mine. 

I  have  gone  at  length  into  tlie  subject,  because  I  be- 
lieve I  am  correct  in  saying,  tliat  in  no  reported  case 
before  any  Lord  Chancellor,  does  it  appear  that  the 
Court  was  called  upon  by  the  actual  circumstances  of 
the  case  to  decide  that  communications  like  those  before 
me  might  not  be  privileged.  The  orders  for  production 
in  Bolton  v.  Corporation  of  Liverpool,  and  in  other  cases, 
were  made  in  the  Court  below,  and  submitted  to  upon 
the  authority  of  RadcUffe  v.  Fursman,  I  am  of  opinion 
that  the  privilege,  so  far  as  the  cases  warrant  it,  ought 


{a)  1  Keen.  341. 


{b)  1  Beav.  137. 
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to  be  upheld.     Any  part  of  the  letters  which  contaws        1843. 
legal  advice  or  opinions  may  be  protected,  if  the  fact     lordwIl- 
b  brought  before  the  Court  by  affidavit.  singham 

V, 
GOODRICKB. 


Judgment, 


The    Mayor,   Aldermen,   and    Burgesses  of      2m^andmh 
GLOUCESTER  v.  WOOD.  '"juty. 

T  Ath  Nov. 

J  AMES  WOOD,  of  the  city  of  Gloucester^  made  two  The  testator, 

testamentary  instruments,  dated,  respectively,  the  2nd  gJvelo^his  ex- 
ecutors benefi- 
ciaUy  aU  his  property  which  he  might  not  dispoie  of,  subject  to  his  debts,  and  any  bequests 
which  he  might  afterwards  make;  and  made  a  codicil  of  a  later  date  in  these  words : — "  In 
t  codicil  to  my  will,  I  gave  to  the  corporation  of  Qloucester  140,000/.  In  this,  I  wish 
my  execQton  would  give  60,000/.  more  to  them  for  the  lame  purpose  as  I  have  before 
named."  No  other  codicil  was  found  containing  any  bequest  to  or  mention  of  the  corpo- 
ration. On  a  bill  by  the  corporation,  against  the  executors,  and  the  Attorney- General,  for 
payment  of  the  140,000/.  and  60,000/.,  and  to  have  the  interest  of  the  corporation  therein 
declared : — Neidf  that  the  purpose  of  both  legacies  must  be  deemed  to  have  been  the 
same,  and  to  have  been  expressed  in  the  codicil  referred  to,  as  giving  the  first  legacy. 

That,  in  construing  the  codicil,  the  Court  must  exclude  from  its  consideration  the  pro- 
eeedingt  before  the  Ecclesiastical  Court  on  the  question  of  the  admission  to  probate  of  the 
will  and  codicil. 

That  the  Plaintiffs  must  be  regarded  as  admitting,  in  the  suit,  that  no  other  circum- 
stances proper  for  the  consideration  of  this  Court,  as  affecting  the  claim  of  the  corporation 
to  the  l^acies,  were  known. 

That  a  bequest  of  a  legacy  to  an  individual  for  a  purpose  expressed  elsewhere,  and  which 
purpoae,  from  some  unexplained  cause,  is  unknown  to  the  Court,  creates  such  an  uncer- 
tainty, that  a  Court  of  construction  cannot  declare  the  intention  of  the  testator. 

That,  although  it  was  improbable  that  the  legacies  to  the  corporation  were  given  in  trust 
for  a  private  person,  yet  there  being  no  legal  presumption  that  such  was  not  the  purpose 
referred  to,  the  Court  could  not  presume  that,  because  the  legatee  was  a  corporation,  the 
legacy  was  therefore  upon  a  charitable  trust  to  which  uncertainty  of  object  would  be  no 
d^ecdon. 

That  the  proposition  that  the  Court  does  not  presume,  and  that  merely  precatory  words 
do  not  create,  a  trust,  supposes  the  whole  intention  of  the  testator,  so  far  as  it  had  been 
eomnitted  to  writing,  to  be  before  the  Court,  and  that  the  uncertainty  is  occasioned  by 
the  intention  which  is  declared ;  and  does  not  apply  to  a  case  in  which,  from  the  terms  of  the 
bei|aeat.  It  would  appear  that  there  was  a  written  expression  of  the  intention  of  the  testa- 
tor which  is  not  before  the  Court,  and  the  uncertainty  is  occasioned  by  the  absence  of  that 
written  declaration. 

That  it  being  the  duty  of  the  executors  to  protect  the  interests  of  the  residuary  legatees 
against  the  claims  of  other  persons  on  the  estate,  the  circumstance  that  the  executors  were 
aLw  residuary  legatees  was  immaterial  to  the  case. 

Whether,  if  the  Plaintiffs,  on  the  construction  of  the  codicil  which  was  proved,  would 
have  been  hidd  entitled  to  the  legacies,  the  Court  would  not, — before  it  treated  the  absence 
of  the  missing  codicil  as  evidence  of  revocation  of  the  legacies, — have  inquired  into  the  cir- 
cnmstaocet  relating  to  that  absence — qutpre '/ 
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1SI3.        ^Bid  Zri  of  Deoenber.  1^S4.  vUdi  were  sdhuttad  to 

Tbb  Mato««    prcilate,  ae  oumaimng  hk  w3L  mad  vere  dten  described 

AuttMMEif.it  ^  paiKT  writmzB  madHd  A.  sad  &     The  testxtor  dbo 

<rt>vt:cnm    imde  a  tlurd  teetameotaiy  paper,  dalied  Jahr,  1835, 

Wow.        wliich  was  also  admitted  to  prcibase,  as  a  coficO  to  tbe 

wilL 


wm.  Paper  A,  was  as  foUows : — ^  InstrDctioDs  for  Uie  wiD 

<^  me,  Jatmes  fFood,  Esq^  of  Gkmctsirr,  I  request  my 
frieadc.  Alderman  Wocd^  of  L^mdam^  M.P..  JiciAji  Ckad- 
hum  of  Glometderj  Jacob  OAanut,  of  Glomcetirry  and 
Jo/ui  &  HwrmoM^  of  GUnuxtter,  to  be  my  executors,  and 
I  appCMDl  them  ezecutcx^aooDidiiigiy;  and  I  deare  that 
they  will  take  poeseBsioD  of^  and  retun  to  themselves, 
all  my  ready  money,  securities,  and  perscxial  estate,  sub- 
ject to  the  payment  of  my  just  d^ts,  and  sudi  legacies 
as  I  may  hereafW  direct ;  and  with  respect  to  my  real 
estate,  I  shall  dispose  of  the  same  to  such  persons  and  in 
such  parts  as  I  shall,  by  my  writing  indorsed  herein, 
direct.  Witness  my  hand,  this  2nd  of  December,  1834, 
JameM  WooiP 

Paper  B.  was  as  follows : — "  I,  James  Woody  Esquire, 
do  declare  this  to  be  my  wiU,  for  disposing  my  estate  as 
directed  by  my  instructions.  I  declare  ray  wish  that 
my  executors  shall  have  all  my  property  which  I  may 
not  dispose  of^  and  that  all  my  estates  real  and  personal 
shall  go  amongst  them  and  th^  heirs,  in  equal  pn^r- 
tions,  subject  to  my  debts  and  to  any  l^acies  or  bequests 
of  any  part  thereoi^  if  any,  which  I  may  hereafter  make. 
In  witness  whereof  I  have  to  this  my  last  will  set  my 
hand,  this  3rd  day  of  December,  1834.     Jaxnes  WoodJ* 

Codidi.  The  codicil,  bearing  the  date  of  July,  1835,  was  in 

the  following  words : — "  In  a  codicil  to  my  will,  I  gave 
to  the  corporation  of  Gloucester  140,000/.     In  this  I 
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wiah  that  my  executors  would  give  60,000/.  more  to        1843. 
ihem  for  the  same  purpose  as  I  have  before  named.     I  .p^^  Mayor, 
would  also  give  to  my  friends,  Mr.  P/uUpatts,  50,000/.,  Ald.»m.n,  i 
and  Mr.  Gearye  Council^  10,000t ;  and  to  Mr.  Thomas    Gloucester 
Helps,  of  Cheapsidey  London,  30,000/. ;  and  Mrs.  Eliza-        w^d. 
hetk  Goodlake,  mother  of  Mr.  Surman,  and  to  Thomas     jg^^^^i^ 
Wood,  Smiih  Street,  Chelsea,  each  20,00021 ;  and  Samuel 
Wood,    Cleveland  Street,  Mile-End,  14,000/.;    and  the 
latter  gentleman's  family,  6000/. ;    and  I  confirm  all 
other  bequests,  and  give  the  rest  of  my  property  to  the 
executors  for  their  own  interest.     James  Wood,  Glou- 
tester.  City  Old  Bank,  July,  1835.'' 

The  testator  died  on  the  20th  of  April,  1836.  No 
testamentary  paper,  other  than  the  fon^oing,  was  proved 
or  propounded. 

In  November,  1841,  the  Plaintiffs  filed  their  bill  BiU. 
against  Sir  Matthew  Wood,  Jacob  Osborne,  and  John 
Surman  Surman,  the  surviving  executors  of  the  testator, 
praying  an  account  of  what  was  due  for  principal  and 
interest  on  the  legacies  of  140,000/1  and  60,00021,  and 
that  the  Defendants  might  admit  assets,  or  that  the  per- 
sonal estate  of  the  testator  might  be  applied  in  a  due 
course  of  administration;  and  that,  if  necessary,  the 
rights  and  interests  of  the  Plaintiffs  in  the  said  legacies 
ought  be  ascertained  and  declared ;  and  that  a  sufficient 
part  of  the  stock  (part  of  the  personal  estate  of  the 
testator  thereinbefore  referred  to)  might  be  transferred 
into  Court,  to  answer  what  might  be  found  due  for 
principal  and  interest  on  the  S£ud  legacies. 

The  bill  was  afterwards  amended  by  adding  the  At- 
torney-General as  a  Defendant,  and  charging  that  he 
claimed  some  interest  in  the  matters  in  question. 
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The  Defendanto  answered  separately.  They  stated 
it  to  be  their  belief^  that  the  oodidl,  dated  Julj^  1835, 
was  a  forgery,  notwithstandiiig  that  the  executOTB,  in 
obe£ence  to  the  order  in  Council,  made  on  the  i^peal 
from  the  Prerogative  Court  of  the  Archbishop  of  Can- 
terbury, had  taken  or  accepted  probate  thereof,  together 
with  the  papers  A.  and  B.  They  denied  that  the  Plain- 
tiffs, as  constituting  the  corporation,  or  in  any  other 
character  or  manner,  were  entitled  to  the  said  legacies; 
for  they  sud  that,  if  the  testator  ever  gave  any  sudi  le- 
gacies, the  purposes  or  purpose  for  which  such  l^acies 
were  given  were  not,  or  was  not,  and  could  not  be,  ascer- 
tained ;  and,  therefore,  that  the  same  were  or  was  wholly 
void,  and  there  was  no  one  who  was,  or  could  claim  to 
be,  entitied  thereta  The  Defendant  John  Surman  Sur- 
many  moreover,  submitted,  that  the  legacy  of  14O,0002i 
must  be  deemed  to  be  revoked  by  the  revocation  of  the 
alleged  codicil,  referred  to  in  the  co<^cil  or  paper  writing 
of  July,  1835 ;  and  that  it  must  be  presumed  that  such 
alleged  codicil  was  revoked  by  the  testator  in  his  life- 
time, from  the  circumstance  that  it  had  not  been  dis- 
covered after  his  death.  The  Defendants,  the  executors, 
admitted  assets ;  and,  subsequently,  a  sum  of  stock  suf- 
ficient to  answer  the  legacies  and  costs,  was  transferred 
to  the  credit  of  the  cause,  without  prejudice  to  any 
question  therein. 


The  answer  of  the  Attorney-General  made  no  specific 
claim,  but  submitted  the  question  to  tiie  Court 


Argumenit 


At  tiie  hearing, — Sir  Thomas  Wilde,  Mr.  SuHznstoiiy 
Mr.  Humphrey,  Mr.  Baily,  and  itfr.  James  Wilde,  for  the 
Flaintiffi. 
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The  pointo  relied  upon  in  the  argument  are  diBtinotly        i84d. 
considered  in  the  judgment.   On  the  conBtraction  of  the    xh«  Matob 
oodidl,  the  foUowimr  authorities  were  dted  on  behalf  of  Ald»»ii«h,  & 
the  FiaintinB : — Cook  ▼•  Fountain  {a),  Morice  v.  Bishop    Qlovosstbk 
cf  Durham  {h\  HiU  v.  Bishop  of  London  (c),  GiNfs  v.        Wooo. 
Rumsey  (d),  Martin  v.  Vouch  («),  Cniwys  v.  Colman  (/),       .^~" 
AvrafA  ¥•  Fitzgerald  (p),  SibUn  v.  Ambler  (A),   Fatf^Aan 
V,  Foakes  (i),  Wilson  v.  Piggott  (A),  Commissioners  of 
Charitable  Donations  v.  SuUivan  (Z),  Sherratt  v.  £^- 
&y  (m),  Hinton  v.   Tcy^  (n),  Robinson  v.   Tickell  (o), 
Benson  v.  Whittam  (/?),  PoiV?^  v.  Archbishop  of  Canter- 
bury {q\  Harrison  v.  Foreman  (r),  Sturgess  v«  Pearson  {s) : 
Smither  v.  WiUoch  (t) ;  ttid,  on  the  point  that»  after  the 
pasong  of  the  Municipal  Corporation  Act(2i),  which 
received  the  royal  assent  in  September,  1835,  the  pro- 
perty of  the  corporation  was  held  for  public  and  cha- 
ritable purposes:  Attorney-General  v.  Aspinall  {x),  Attor- 
ney^General  v.  Corporation  of  Poole  (y). 


Mr.  2\i?w*  and  Mr.  Wrayy  for  the  Attorney-General^  ar- 
gued in  support  of  the  legacies,  and  claimed  them  as  given 
for  charitable  purposes :  they  cited  Baylis  and  Church  v. 
Attorney-General (z\  Jones  v.  Williams{aa),  Attorney- Ge- 
neral V.  Brown  (bb).  Attorney- General  v.  Syderjin  {cc)^  At- 


(a)  3  Swans.  585. 
{h)  9  Vet.  399 ;  S.  C.  10  Yes. 
527,  536. 

(c)  1  Atk.  G20. 

(d)  2  V.  &  B.  294. 

(e)  1  Cha.  Ca.  198. 
if)  9  Vcs.  319. 
{g)Z\.k,  B.  2. 
(A)  AinbL661. 

(i)  1  KeeD,  58. 
(k)  2  Ves.  jun.  357. 
(/)  1  Dm.  &  War.  501. 
(m)  2  My].  &  K.  149. 
(n)  1  Atk.  465. 


(o)  8  Ves.  142. 
(p)  5  Sim.  22. 
(q)  14  Ves.  370. 
(r)  5  Ves.  207. 
{s)  4Madd.  411. 
(t)  9  Ves.  233. 
(m)  5  &  6  Wai.  4.  c.  76. 
(j)  2  Myl.  &  Cr.  613. 
iy)  4  Myl.  &  Cr.  17. 
(«)  2  Atk.  239. 
(oa)  Amb.  651. 
{hb)  1  Swans.  265. 
{cc)  7  Ves.  43,  n. 
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V. 

Wood. 


tomey-  General  v.  Ikdis(a\  Towmky  t.  Bedwdl{b\  Tn»- 
tees  of  the  British  Museum  y.  ffhite(ey. 


The  SoticUar-General^  Mr.  Jhaey^  Mr.  F.  Edfy,  Mr. 
Walker y  Mr.  Bamilfy,  Mr.  Hodgsouy  Mr.  James  Parker ^ 
and  Mr.  JoUtffey  for  the  several  DefeiidaiitB>  in  wnnioit  of 
the  grounds  of  defence  stated  by  their  answersy  dted 
many  of  the  authorities  mentioned  in  the  j»eoeding  ar- 
gument«,  and  cited  also  Stttbbs  t.  Sargan  (d).  Mills  v. 
Farmer  (e)y  Moggridge  v.  Thachuell  {f\  Dashwood  y. 
Peyton  (g),  Adams  y.  Adams  (h).  King  y.  Denison  (i\ 
Shelley  y.  Bryer  (A),  Browne  y.  Feall  (/),  Wright  y.  Wy 
veil  (m)f  James  y.  Allen  (n),  Leonard  y.  Leonard  (o), 
Wheeler  y.  Sheer  (p),  Jarman  on  Wills,  VoL  1,  p.  464. 


Judgmemi. 


Vice-Chancellor  : — After  stating  the  parties  to,  and 
the  subject  of,  the  suit,  and  the  words  of  the  three 
testamentary  pliers : — 

By  the  statements  in  the  bill,  and  the  admisaons  in  the 
answers,  it  appears  that  the  three  papers  haye  been  ad- 
mitted to  probate,  and  no  other.  The  papers  A*  and  B. 
are  material  only  to  be  mentioned  in  this  case,  on  the 
ground  that  they  throw  no  light  whatever  upon  that  part 
of  the  third  paper, — ^the  codicil,  dated  July,  1835,  under 
which  the  Plaintiffs  claim.  This  codicil  refers  to  a  former 
codicil  which  is  not  forthcoming.  It  is  not  produced, 
nor  is  its  absence  in  any  way  accounted  for,  or  at- 


(a)  2  S.  &  S.  67. 
{b)  6  Ves.  194. 

(c)  2  S.  &  S.  595. 

(d)  2  Keen.  255  ;  S.  C.  3  Myl. 
&  C.  507. 

{e)  1  Mer.  55,  99. 
(/)  7  Ves.  36. 
ig)  18  Ves.  27,  41. 


(A)  1  Hare,  537. 
(i)  1  V.  &  B.  272. 
(*)  Jacob,  207. 
(/)  7  Ves.  50,  n. 
(m)  2  Vent.  56. 
(n)  3  Mer.  17. 
(o)  2  Ba.  &  Be.  182. 
(p)  IMer.  72,n. 
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tempted  to  be  accounted  for  in  the  bilL     The  bill        i84d. 

amplj  states  the  existence  and  probate  of  the  three  xh«  Mayob 

papers  I  have  read^  and  prays  payment  of  the  legacies  Aldermen,  & 

of  140,000i.  and  60^000/.  therein  mentioned^  upon  the  Gloucebtkk 
construction  of  the  language  of  the  third  and  last  of 
these  papers. 


V, 

Wood. 


Judgmeni. 


The  three  Defendants,  the  executors,  have  filed  sepa- 
rate answers.  Sir  Matthew  Wood,  by  his  answer^  states 
his  belief  that  no  such  codicil  as  that  which  is  referred 
to  in  the  codicil  of  July,  1835,  ever  existed,  and  that 
the  codicil  of  July,  1835,  itself,  notwithstanding  it  has 
been  admitted  to  probate,  is  a  forgery,  and  not  the 
genuine  act  of  the  testator.  It  is  admitted,  however, 
on  his  part,  and  properly  admitted,  that  this  Court, 
for  the  purposes  of  the  present  suit,  must  treat  the 
codicil  of  July,  1835,  as  the  testamentary  act  of  the 
testator.  And  he  rests  his  defence  to  the  Plaintiffs' 
claim  upon  this  single  ground, — ^that,  if  the  testator  ever 
gave  any  such  legacies  as  the  Plaintiffs  claim,  the  pur- 
pose for  which  such  legacies  were  given  is  not  and 
cannot  be  ascertained,  and  that  the  same  are,  therefore, 
wholly  void,  and  no  one  can  claim  to  be  entitled  thereto. 
The  answer  of  the  Defendant  Jacob  Osborne  is  in  sub- 
stance ihe  same  as  that  of  Sir  Matthew  Wood, 


The  Defendant  John  Surman  Simnan,  by  his  answer, 
also  insists  that  the  legacies  are  void  forimcertainty,  for 
the  same  reasons  as  are  relied  upon  by  the  other  De- 
fendants; and  he  makes  another  point:  he  insists  that 
if  a  certain  construction  can  be  given  to  the  codicil  of 
July,  1835,  yet  the  legacy  of  140,000/.  must  be  deemed 
to  be  revoked  by  the  revocation  of  the  alleged  codicil 
referred  to  in  the  paper  writing  of  July,  1835,  by  the 
testator,  in  his  lifetime;  which  last-mentioned  revoca- 
tion (he  insists)  must  be  presumed  from  the  circumstance 
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Tbe  Mayor, 
Aldermen,  & 
Burgesses  or 

Gloucester 

Wood. 
Judgment, 


of  such  alleged  codicil  not  having  been  discovered  since 
the  death  of  the  testator. 

The  Attorney-General  has  filed  a  merely  formal  an- 
swer. 

The  defence  founded  upon  the  supposed  revocation  of 
the  codicil  referred  to  in  the  paper  of  July,  1835,  was 
relied  upon  in  argument  by  the  counsel  for  each  of  the 
defendants;  and  it  was  further  insisted  in  argument  that 
if  the  legacy  of  140,000/.  was  revoked  in  the  way  sug- 
gested, the  legacy  of  60,000/.  must  fail  also, — the  argu- 
ment being,  that,  upon  the  true  construction  of  the 
codicil  of  July,  1835,  the  purpose  for  which  the  legacy 
of  60,000/.  was  given  was  the  same  as  that  for  which 
140,000^  was  given, — that,  by  the  revocation  of  the 
legacy  of  the  140,000^,  the  purpose  for  which  it  was 
^ven  was  necessarily  revoked,  and  that  the  purpose  for 
which  the  legacy  of  60,000/.  was  given  was  thereby 
revoked  also. 


In  considering  the  arguments  which  were  addressed 
to  me,  I  am  not  opposing  myself  to  any  argument  which 
was  urged  on  the  part  of  the  Plaintiffs  when  I  say  that, 
for  the  purpose  of  determining  whether  the  Plaintiffs 
have  made  out  a  prima  facie  case  for  the  decree  they 
ask,  I  am  bound  wholly  to  exclude  from  my  considera- 
tion the  litigation  in  another  Court  which  preceded  the 
admission  to  probate  of  the  three  documents  that  have 
finally  been  established  as  constituting  the  last  vrill  of 
the  testator.  In  saying  tliis,  I  do  not  mean  to  intimate 
any  opinion  upon  the  question  whether  the  admission  of 
the  codicil  of  July,  1835,  to  probate,  must  absolutely 
and  in  every  imaginable  case  have  precluded  a  court  of 
construction  from  adverting  to  the  drcumstances  under 
which  the  codicil  therein  referred  to  may  have  disap- 
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Wood. 
Judgment, 


peared*   if  those  drcmnstanoes  had  been  pleaded  and        1843. 
brought  before  it;  nor  do  I  mean  to  decide^  that^  if  the   xh«  Mayor 
Plaintiffs  should^  upon  the  true  construction  of  the  Aldsmcbn,  & 
codidl  of  July^  1835^  have  made  out  a  prini&  fade  case    Gloucester 
for  the  decree  they  ask,  and  it  should  become  my  duty 
to  consider  the  question  of  implied  revocation  (relied 
upon  in  SurmarCs  answer), — it  might  not  be  proper, 
before  giving  effect  to  that  part  of  the  defence,  to  in- 
quire into  the  circumstances  under  which  the  document 
so  referred  to  is  not  forthcoming.     I  mean  only  to  say 
thaty  in  considering  whether  the  Plaintiffs  have  made  a 
pnm&  facie  case,  I  hold  myself  bound  upon  these  pleadings 
to  consider  the  Plaintiffs  as  admitting  that  no  circum- 
Btanoes  are  known  respecting  the  missing  codicil,  or,  if 
known,  that  there  are  no  circumstances  proper  to  be  ad- 
duced for  the  purpose  of  affecting,  by  legal  presumptions 
or  otherwise,  the  construction  and  effect  of  the  papers 
wUch  are  before  me. 


I  think  it  right  also  to  observe,  with  reference  to 
some  observations  which  were  made  at  the  bar,  that  I 
must  consider  this  case  as  wholly  unaffected  by  the  cir- 
ciunstance  that  the  executors  of  the  testator  are  also  his 
residuary  legatees.  By  a  rule  of  this  Court,  not  in  ac- 
cordance with  its  practice  in  some  other  cases,  the  pro- 
tection of  the  interests  of  residuary  legatees,  against  the 
claims  of  pecuniary  and  specific  legatees,  devolves 
wholly  upon  the  personal  representatives  of  the  testator ; 
the  residuary  legatees  not  being  parties  upon  the  re- 
cord. If^  therefore,  the  residuary  legatees  in  this  case 
had  been  other  persons  than  the  executors^  it  would 
have  been  the  bounden  duty  of  the  executors,  on  behalf 
of  those  other  persons,  to  have  urged  against  the  Plain- 
tiffs' claim  every  argument  which  was  necessary  to  a  fair 
trial  of  that  d^m,  and  to  insure  the  correct  judgment 
of  the  Court  upon  it.     And  if,  in  such  a  case,  it  would 
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1843,        lore  been  the  doty  of  the  execnion  to  defend  their  tea- 
Y^^'ulYim,   ^''^^  estate  against  the  Plaintiffii'  dainiy  I  canool  po»- 

AuKBw.^  aMj  hcJd  that  their  ooodiKt  i^  open  to  impeacfaoient  or 
BvBSBMSs  or  .  . 

Guxcwnai  otwerratioDy  oolj  becaoae,  being  themgdTes  die  le- 
flidoaiy  legatees  of  the  testator,  thej  haTe  adopted  a 
like  ooiuae  of  argmnent. 

Taking  theee  two  pn^ioatioas  ai»  a  baas  npon  wludi 
my  joc^meiit  in  this  case  shotdd  be  founded,  I  shall 
proceed  to  state  the  grounds  upon  whidi  I  have,  cer- 
tainly with  Tery  great  regret,  come  to  the  cooduaaii, 
that  the  testamentary  papers  of  the  late  Mr.  James 
Wood,  now  before  me,  do  not  enable  me,  with  judicial 
certainty,  to  know  and  declare  what  the  intentions  of 
the  testator  were  reqiectii^  the  legacies  in  questioo. 


In  order  that  die  jHedse  ground  of  the  oondosion  to 
which  I  have  come  may  be  understood,  I  shall  first  con- 
nder  the  Plaintiffs'  claim  to  the  60,000^ ;  and  shall  do  so 
in  the  first  instance  npon  the  assumption  that  the 
Plaintiffs  are  private  individuals,  and  not  a  municipal 
corporation. 

The  first  question,  then,  which  in  this  view  of  the 
case  naturally  arises  is,  whether,  if  a  testator  should  by  a 
codicil  bequeath  a  legacy  to  an  individual,  ^for  thesame 
purpose  as  he  had  before  named,^  and  it  should  not  s^)- 
pear  when  or  by  what  means  the  purpose  was  declared, 
or  what  the  purpose  was,  this  Court  could  decree  pay- 
ment of  the  l^acy  to  the  individual  named  for  his  own 
absolute  use  and  benefit,  fi^r  such  would  necessarily 
be  the  decree  of  the  Court  if  made  in  the  Plaintiffs* 
iavour. 

Now,  I  do  not  deny  that  al^acy  to  an  individual  ^'for 
a  purpose"  is  consistent  with  his  taking  that  legacy  for 
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his  own  use  and  benefit.     A  l^acy  for  the  purpose  of        i84d. 
advancing  an  individual  in  life,  for  the  purpose  of  en-  tm  Mayor 
abling  him  the  better  to  nuuntain  and  educate  his  family,  Aldmmkn,  & 

^^  ''       BUIIGSSSSS   OK 

Glouosstir 

r. 
Wood, 


or  for  any  other  purpose  simply  beneficial  to  the  party 
named,  are  ftmiliar  cases  illustrating  this  proportion: 
Btnscn  v.  Whittam  (a).  In  a  late  case  before  myself^  I 
had  occasion  to  apply  that  principle  (6).  It  cannot,  how- 
ever, be  denied  that,  the  same  expression  is, — to  say  the 
least, — equally  conastent  with  the  supposition  that  the 
purpose  may  have  been  a  trust  for  some  other  than  the 
individual  named  as  a  l^atee  in  the  will.  I  cannot,  in- 
deed, refuse  the  Defendants  the  expression  of  my  con- 
corrence  in  the  observation,  that  a  legacy  to  an  indivi- 
dual "  for  a  purpose," — contained,  or  to  be  contained,  in 
some  other  instrument  not  produced  or  accounted  for, — 
18  a  form  of  expression  far  more  consistent  with  the  sup- 
position that  a  trust  was  intended,  than  that  the  inten- 
tion was  merely  to  benefit  the  legatee  named, — an  obser- 
vation in  some  degree  strengthened  in  the  present  case 
by  the  drcumstance  that  the  codicil  of  July,  1835,  con- 
tains numerous  l^acies  to  individuals  named,  without 
any  direct  impression  of  a  purpose  for  which  any  of  them 
is  given.  It  is  not  necessary,  however,  that  I  should 
found  my  conclusion  upon  either  of  the  points  I  have 
last  adverted  to.  The  testator  has  given  a  legacy  of 
60,000/.,  in  his  o^vn  language,  "  for  a  purpose"  not  con- 
tained in  the  paper  giving  the  legacy,  but  said  to  have 
been  expressed  elsewhere ;  and  the  Court,  either  by  the 
act  of  the  testator,  or  of  some  other  person,  or  by  acci- 
dent unexplained,  is  prevented  from  knowing  what  that 
purpose  was.  The  language  is,  at  the  least,  equally  con- 
sistent with  either  of  two  intentions.  In  such  a  case  I 
am  clear  that  the  ordinary  rules  of  construction  acted 
upon  in  courts  of  justice  oblige  me  to  declare  that  the 


JudgmtnU 


(a)  5  Sim.  22. 


{h)  See  Thorpe  v.  Owen^  2  Hare,  GOT. 
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isia        nnoertaiatr  which  ejotu  as  t3  the  testetor «  iotentioD  is 
Ti^  Matob,    ^'^  ^  ^  prerent  a  coait  of  cottfcmction  6om  nying 


*  what  iiml  intention  wa&  onleae  theie  be  some  mle  of 
or 

Guwcnrsa    fanr,  which,  in  a  caae  eo  drconiitaneed,  nises  a  preramp- 
WooD.        t>on  in  fiiToor  of  one  or  other  of  the  ooostmctiMiB  of 
which  the  words  are  capable,  or  otherwise  deternunei 
the  rig^t  to  the  legacy. 


Now,  it  was  said  that  in  this  case  such  a  rule  of  kw 
ezietSy  nu^ng  a  sufficient  prefumption  in  the  Phuntiffi' 
favour;  and  cases  of  two  different  chisfes  were  lefoiedto^ 
the  princi]^  of  which  it  was  said  cleared  the  case  of  that 
uncertainty  which,  upon  the  words  of  the  codicil  alone, 
must,  I  think,  be  admitted  to  affect  it«  The  pnndple 
referred  to  upon  the  authority  of  one  dass  of  cases  was 
this:  that  a  court  of  construction  is  never  to  presume  a 
trust.  In  support  of  this  proposition  the  case  of  Cook 
V.  Fountain  (a)  was  cited.  The  cases  next  relied  upon 
were  those  in  which  the  Court  has  had  to  consider  the 
effect  of  precatory  words  in  a  will,  in  which  cases  it  is 
undoubtedly  true,  that,  if  there  be  uncertainty  as  to  the 
person  in  whose  favour  the  recommendation  is  expressed, 
or  in  the  amount  of  interest  that  person  is  to  take,  the 
legatee  may  claim  the  whole  for  his  own  benefit 

Upon  the  cases  I  have  referred  to,  the  Plaintiffs 
founded  the  general  proposition,  that  if  a  will  contains 
an  absolute  gifl  to  an  individual,  that  individual  must 
take  for  his  own  benefit,  unless  by  otlier  parts  of  the 
will  that  absolute  ^fl  is  with  certainty  reduced  to  a 
trust  Now,  after  repeated  consideration  of  this  case,  it 
appears  to  me,  as  it  did  during  the  argument,  that  the 
cases  referred  to  liave  no  application  to  a  case  like  that 
before  me.     Those  cases  suppose  the  whole  intention  of 

(a)  3  Swans.  585,591. 
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Judgment, 


the  testator,  so  far  as  he  has  committed  it  to  writing,  to        1843. 
be  before  the  Court.    In  such  cases  it  may  be  right  (in   thTmayor 
the  first  class  referred  to)  to  hold  that  a  gift  in  one  part  Aldermen,  it 

,,  BUEOS88EH  OF 

of  a  wiU  to  an  individual,  in  terms  which,  if  uncontrolled  Gloucester 
by  the*context,  would  give  him  an  absolute  interest,  shall 
not  be  reduced  to  a  trust  by  equivocal  expressions  in 
another  part  of  the  will.  And  (in  cases  of  the  second 
class)  it  may  be  a  sound  rule  of  law  that  a  gift  which, 
if  uncontrolled  by  the  context,  would  give  an  absolute 
interest,  shall  not  be  reduced  to  a  trust  by  a  mere  recom- 
mendation to  the  legatee  to  give  an  unascertained  part 
of  the  legacy  to  an  individual,  or  any  part  of  the  legacy 
to  an  unascertained  object.  But  I  confess  my  inability 
to  apply  the  reasoning  upon  which  those  cases  are  founded 
to  a  case  like  the  present,  in  which  the  difficulty  arises 
from  this:  that  the  Court  has  not  the  expressions  of  the 
testator  before  it  for  its  guidance.  I  cannot  accede  to 
the  proposition  which  was  urged  upon  me,  that  because, 
in  both  classes  of  cases  referred  to,  imccrtainty  (in  a 
sense)  is  the  foundation  of  the  judgment  of  the  Court  in 
favour  of  the  legatee,  excluding  trust, — ^it  is  immaterial 
what  the  cause  of  uncertainty  in  any  other  case  may  be. 
The  testator  tells  me,  in  the  third  codicil,  that  liis  as- 
certained intentions  are  declared  in  another  place :  those 
ascertained  intentions  arc  not  before  me ;  and  the  Plain- 
tiffs'  argument  requires  me  to  believe  that,  if  those  in- 
tentions were  brought  liefore  me,  the  case  would  neces- 
sarily fall  within  one  or  other  of  the  cases  I  have  men- 
tioned. Taking  this,  then,  as  the  case  of  a  legacy  to  an 
bdividual,  I  am  satisfied  I  should  be  making  and  not 
expounding  a  will,  if  I  were  to  give  the  Plaintiffs  the 
decree  they  ask,  so  far  as  the  60,000/.  is  concerned. 


Then  does  tlie  circumstance  tliat  the  legatee  is  a 
municipal  corporation  make  any  difierence  with  respect 
to  the  60,000/.  ?     The  argument  for  Uie  Plaintiffs  upon 
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1843.  this  part  of  the  case  was  (in  substance),  tliat  the  legacy 
TnTMTrom.  ^  *^^  corporation  must  have  been : — first, — ^upon  a  chari- 
Aldermrn,  a.  table  trust, — or  secondly,  for  the  use  and  benefit  of  the 

BUBOES8E4  or  .  ,  .    „  /.  •      X     • 

GLoucESTcm    corporation, — or  thirdlj,  upon  trust  lor  some  pnvate  m- 
wJ^D.        dividual. 


Judgment. 


If  the  first  were  the  right  hjpothe^  no  nncertwity 
in  the  object  of  the  charity  would  prevent  the  Court 
from  giving  efiect  to  the  l^acy.  Then,  with  respect  to 
the  second  supposition,  it  was  sidd  tliat,  as  the  late  statute, 
5  &  6  WilL  4,  c.  67,  (commonly  called  the  Munidpal 
Corporation  Act),  had  subjected  all  property,  held  by 
corporations  for  their  own  benefit,  to  general  public  pur- 
poses, the  l^acy  must  be  held  by  the  corporation  for 
some  charitable  use;  and,  therefore,  that  the  legacy  would 
take  effect,  unless  the  supposition  that  it  was  given  to 
the  corporation  of  Gloucester  as  trustees  for  some  pri- 
vate individual  were  admissible;  but  this,  it  was  said, 
the  Court  would  not  presume.  I  certainly  do  not  mean 
to  say  that  I  think  it  otherwise  than  highly  improbable 
that  this  I^acy  should  have  been  given  to  the  corpora- 
tion of  Gloucester  as  trustees  for  a  private  individual 
Morally  speaking,  I  can  scarcely  bring  myself  to  doubt 
but  that  the  legacy  was  ^ven  for  some  charity  in  terms, 
or  for  some  corporate  purpose.  But,  unless  the  suppori- 
tion  that  the  Plaintiflfe  were  trustees  for  a  private  indivi- 
dual be  so  improbable  as  to  raise  a  legal  presumption 
against  it,  in  a  case  like  the  present,  I  am  not  at  liberty 
to  reject  the  supposition  that  such  may  have  been  the 
purpose  which  the  testator  tells  me  he  had  before  named. 
I  do  not  presume  that  the  legacy  was  ^ven  to  the  cor- 
poration as  trustees  for  an  individual;  but  I  do  not  ven- 
ture, as  matter  of  law,  to  presiune  agdnst  such  a  case. 
The  absence  of  the  missing  codicil,  therefore,  is  attended 
with  the  same  consequences  in  this,  as  in  the  assumed 
case  of  a  l^acy  to  an  individual. 
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Theiif  with  respect  to  the  140,000^,  if,  upon  the  fair         1043. 

coiiatniction  of  the  instrument,  I  am  to  understand  that  7^7matok 

this  lecracy  was  iriven  for  the  same  purpose  as  the  Aldkrmbn,  & 

^     '^  ^  .  Bu»oE88Kfl  or 

60,000/.,  the  conclusion  which  I  have  stated  respecting  Olovcestbb 
the  60,000/1  will  govern  the  legacy  of  140,00021  also.  wmd. 


Now,  upon  the  construction  of  the  codicil  of  July, 
1835,  as  applied  to  the  purpose  or  purposes  for  which 
the  two  legacies  of  140,00021  and  60,00021  were  given, 
it  appears  to  me  that  argument  can  really  avail  little  or 
notfiing.  The  language  is  simple,  and  the  understanding 
is  at  once  appealed  to  for  its  meaning.  In  the  absence 
of  extrinsic  drcumstances  justifying  me  in  raising  a 
presumption  against  the  executors,  (and  this,  for  the 
reasons  already  stated,  I  do  not  think  myself  at  liberty 
to  do),  I  think  it  impossible  for  any  unprejudiced  mind— 
and  it  is  without  prejudice  I  am  to  decide  this  case — to 
read  the  codicil,  and  entertain  for  a  moment  the  proposi- 
tion that  the  "purpose  named **  respecting  the  60,000/. 
was  not  contuned  in  the  codicil  bequeathing  the 
140,000/.,  or  that  the  same  purpose  did  not  apply  to  both. 
By  the  codicil  of  July,  1835,  60,00021  mare  is  given  to 
the  legatee  named  in  the  former  codicil  upon  the  same 
trusts  as  before  named.  I  cannot  upon  such  words  con- 
clude otherwise  than  that  the  two  sums  were  to  consti- 
tute an  aggregate  fund  applicable  to  one  and  the  same 
purpose. 


Juigmtf^. 


It  was  said  that,  if  I  came  to  this  conclusion,  I  should 
wholly  disappoint  the  intention  of  the  testator.  That 
observation  obviously  takes  for  granted  the  point  in  dis- 
pute. Assuming  the  legacies  not  to  be  revoked,  and 
that  the  codicil  referred  to  is  accidentally  lost,  the  inten- 
tion of  the  testator  will  undoubtedly  be  disappointed,  so 
far  as  he  intended  to  diminisli  his  residuary  estate  by  the 
amount  of  the  legacies  in  question.     But  no  rule  of  law 

VOL.  lU.  L  H.  w. 
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1843.  can  be  better  settled  than  this, — that,  unleas  the  legatee 
TbkMatok  uitended  to  be  benefited  by  a  particular  bequest  can  be 
Aldsrm sw ,  &  ascertained,  the  mere  intention  that  the  readuary  Watees 

BUBOESSBS  OF  .,  .  .  rra_ 

Gu>vcBtTKm    of  a  testator  should  not  take  will  be  inoperative.     The 

Wood.        whole  doctrine  of  lapsed  I^acies  assumes  that  the  inte- 

Jtidmrnami       ^"^^  ^^  residuaiy  legatees  are  abridged  only  in  favour  of 

particular  l^atees,  and  if  the  particular  legacies  fail^ 

the  residuary  l^atees  take  the  whole. 

Many  cases  were  cited  during  the  ai^ument,  and  if 
my  decision  was  opposed  to  the  principle  of  those  cases, 
it  would  have  been  my  duty  to  have  gone  through  and 
reconciled  (if  I  could)  my  decision  with  the  obligation  I 
am  under  to  follow  established  authorities.  But  my 
decision  does  not  impugn  any  of  the  cases  which  have 
been  cited.  With  the  exception  of  one  or  two,  which  I 
am  about  to  refer  to,  I  recognize  the  authority  of  the 
cases  which  were  mentioned,  and  the  principles  which 
those  cases  establish.  My  judgment  in  this  case  pro- 
ceeds upon  the  ground  that  the  principles  established 
by  those  cases  do  not  apply  to  the  case  before  me. 

There  were  two  cases  cited  upon  which  only  I  pro- 
pose to  make  any  observation.  The  first  is  the  case  of 
Martin  v.  Douch  and  Overton  (a). 


(a)  Cases  inChan.  198  (23  Car. 
2) — **  One  Foster  deviseth  to  the 
plaintiff  in  these  words:  Item. 
I  give  to  my  cousin  Thomas  Afar- 
tittf  clerkflate  minister  of /rot/9/4- 
Urn,  in  Northamptonshire f  and  liv- 
ing thereahoutj.  I  do  order  40/. 
to  be  paid  him,  to  be  disposed  of 
for  certain  uses  which  1  shall  in 
a  private  note  acquaint  him  with  ; 
and  gave  him  no  note  or  direction 
how  to  dispose  of  it,  but  died; 


the  defendants  being  his  execu- 
tors: and  whether  the  plaintiff 
should  have  the  40/.,  was  the 
question.  The  Master  of  the 
Roils  (Sir  HarbotUe  GrimsUnu) 
was  of  opinion  the  plaintiff  should 
have  the  40/.,  for  that  the  testator 
did  not  intend  it  should  come  to 
his  executors,  but  had  by  his  will 
given  it  away  from  them,  and  he 
decreed  the  defendants  to  pay  the 
40/,  to  the  plaintiff." 


CASES  IN  CHANCERY.  U7 

The  statement  of  the  facta  lu  that  case  certamly        i84d. 
brings  it  extremelj  near  to  the  present  case ;  and  if  the  the  Mayok 
reason  for  the  judinnent  had  not  been  given,  the  case,  as  Aldermen,  & 

•^    ^^  o        '  '       Burgesses  of 

reported,  would  undoubtedly  have  stood  as  a  very  strong   Gloucester 
authority  for  the  plaintiBTs  claim ;  but  it  is  impossible       Wood« 
to  admit  the  reasoning  which  is  found  in  the  judgment.      juOgminf. 
The  ground  of  the  judgment  of  the  blaster  of  the  Bolls 
is,  that  the  plaintiff  shall  take,  only  because  it  was  in- 
tended the  executors  should  not  take.     Now,  I  appre- 
hend the  rule  of  law  is  perfectly  settled,  that  the  in« 
teation  to  take  property  away  from  executors  or  from 
residuary  legatees  is  unavailing,  unless  there  is  some 
person  certain  who  can  claim  the  legacy.     As   this 
was  given  to  a  party  for  purposes  which  cannot  be 
ascertained,  the  mere  circumstance  that  there  was  an 
intention  to  take  it  away  from  the  executors  is  one 
which,  according  to  the  cases,  would  not  at  this  day 
prevail. 

The  other  case  is  Baylls  and  Church  v.  The  Attorney^ 
General  {a).     A  sum  was  given  to  the  ward  of  Bread 

Street,  "  according  to  Mr.  ,  his  will."     On  a  bill 

brought  by  the  aldermen  and  principal  inhabitants  of 
the  ward  to  have  the  directions  of  the  Court  for  the 
application  of  this  charity,  the  Attorney- General  was 
nuKle  a  defendant,  and  Lord  Harduneke  said,  ^^  Though 
the  aldermen  and  inhabitants  of  a  ward  are  not,  in  point 
of  law,  a  corporation,  yet  as  they  have  made  the  Attor^ 
ney^General  a  party  in  order  to  support  and  sustain  the 
charity,  I  can  make  a  decree  that  the  money  may  from 
time  to  time  be  disposed  of  in  such  charities  as  the 
aldermen  for  the  time  being  and  the  principal  inhabit- 
ants shall  think  the  most  beneficial  to  the  ward."  This 
case,  as  I  understand  it,  was  cited  in  support  of  the  pro- 

(a)  2  Atk.  239. 
L  2 
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1843.  position^  that  because  the  legacy  was  to  a  oorpotatioii. 
The  Matob  therefore  the  Court  was  to  assume  that  it  was  given  for 
Aldbrmen-,  &   a  charitable  purpose.     Now,  it  is  remarkable  that  Lord 

Burgesses  or  '^     '^ 

Gloucester  Hardwicke  here  expressly  says,  that  the  parties  who 
Wood.  "Were  suing  were  not  themselves  a  corporation :  unques- 
,  7~~  .  tionably,  the  ward  of  Bread  Street  is  no  corporation. 
It  was  not,  therefore,  the  case  of  a  legacy  to  a  corpora- 
tion :  it  was  a  gift,  as  I  should  understand  it,  to  the 
inhabitants  of  the  ward.  The  question  would  be 
whether  that  was  a  charity  or  not, — if  a  charity,  then 
the  question  was  whether  the  alderman  and  the  inhabits 
ants  of  the  ward,  not  being  a  corporation,  could  sue  to 
recover  it  Lord  Hardwicke  thought  there  was  a  doubt, 
but  the  Attorney-General  being  a  party,  he  had  no  hed- 
tation  in  making  a  decree  to  give  it  to  charity. 

For  the  reasons  which  I  have  stated,  I  have,  with 
very  great  r^ret,  come  to  the  conclusion  that  this  bill 
must  be  dismissed,  but  certainly  without  costs. 

Reasons  for  not       There  IS  One  other  point  to  which  my  attention  was 
dismisna  of  the  directed,  and  which  I  have  very  anxiously  considered : 

bill  to  be  with-   J  ^ag  agked  if  I  came  to  die  conclusion  that  the  Plain- 
oat  prejudice  to 

another  suit,      tiffs'  cLiim  could  not  be  established  upon  this  record  to 

dismiss  the  bill  without  prejudice  to  the  right  of  the 
Plainti£&'  to  file  a  new  bill.  It  certainly  is  a  great  satis- 
faction to  me  to  consider  that  any  conclusion  I  can  come 
to  upon  that  point  will  be  of  little  practical  moment ;  for, 
on  a  question  of  such  magnitude,  it  is  impossible  that 
the  decision  of  one  Court  can  satisfy  either  party ;  but  I 
have,  after  much  consideration,  come  to  the  conclusion 
that  I  ought  not  to  insert  that  reservation.  The  bill  was 
filed  after  the  lengthened  discussion  in  the  Ecdetiastical 
Court,  and  after  the  decision  in  the  Privy  CounciL 
The  parties  had,  therefore,  before  them  every  fact  which 
could  be  necessary  to  guide  their  judgment,  and  the  bill 
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was  filed  under  the  advice  of  the  most  able  and  expe-         isid. 
rienoed  counsel.    The  conclusion  to  which  they  came    xhTmato 
(and  I  am  very  far  from  thinking  that  it  was  not  a  Aldbrmen,  & 
sound  exercise  of  their  judgment)  was,  that  they  should    Gloucestbr 
put  their  case  simply  upon  the  construction  of  the  papers^        Wood. 
without  going  into  any  collateral  matters.     That  con-         ^ — 
chfiion  having  been  come  to,  upon  a  full  view  of  every 
fiM^t  which  the  parties  now  know,  I  must  consider  that 
they  have  consented  to  rest  their  litigation  upon  that 
state  of  circumstances,  and  therefore  that  the  order  dis- 
misring  the  bill  ought  to  be  made  in  an  unqualified 
form. 


Mr.  Twiss  and  Mr.  Wray  asked  for  costs  on  behalf  The  AUorney- 

A.i        A,M.  ^■y  J  Geoeral  appear- 

of  the  Attorney'  General  in^  j^  ,„f^ 

of  a  bill  for  a 

legacy, — the 

bill  being  dia- 

ViCE-ChaNCELLOR  : —  missed,— held 

not  entitled  to 

There  are  two  questions, — ^whether  you  can  have  the  co«t8. 
eosts  out  of  the  estate,  or  whether  against  the  Plaintifl^ 
Out  of  the  estate  I  cannot  ^ve  them.  I  know  that  in 
some  very  strong  cases  the  Court  have  given  costs  out  of 
the  estate,  where  the  bill  has  been  dismissed,  but  that  has 
been  upon  the  ground  that  the  suit  was  for  the  benefit 
of  tlie  estate.  It  was  often  argued  before  Lord  Cotten- 
ham,  and  I  know  that  he  was  very  reluctant  to  extend 
that  rule;  and  this  does  not  appear  to  me  a  case  for  it. 
The  only  question  is  whether  the  corporation  of  Glou-' 
cester  should  pay  the  costs.  The  Attomey-General 
does  not  disclaim,  but  appears,  and  has  the  benefit  of  the 
suit,  and  supported  in  argument  the  claim  of  the  Plain- 
tifis.  I  must  consider  the  Attorney^  General  to  be  a 
party  who  claimed,  and  has  had  the  benefit  of  the  suit ; 
and  that,  having  failed,  he  stands  in  the  same  situation  as 
the  other  claimants.  As  against  him,  therefore,  the  bill 
must  be  dismissed  without  costs.    He  is  in  the  same 
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184*1.  situation  as  many  other  parties^  for  whom  the  Lord 

Thb  MATom,  Chancellor  has  lately  observed  it  might  be  proper  that 

BvmeBssu' or  ^^^  legidature  should  make  some  provision  (a);  but  the 

Ghovcmam,  Court  cannot  protect  them  at  the  expense  of  other 

Wood.  suitors. 


Deember  8t/i. 


After  dinuasai        The  Plaintiffs  moved,  that  no  part  of  the  stock  stand- 

of  a  bill  for  ,  ,  ... 

a  legacy,  the  ing  to  the  Credit  of  the  cause  (consisting,  with  the  ac- 

piied  to  guy  Cumulations,  of  a  sum  of  255,000/.  New  3^  per  Cent 

^^^^^l  Annuities)  might  be  paid  out  of  Court  until  further 

ing  an  appeal  order,  and  that  the  dividends  might  from  time  to  time 

of  a  mm  of     '  be  laid  out  in  the  purchase  of  like  annuities.     The  mo- 

^odtoi^  tion  was  supported  by  an  aflSdavit  of  the  solicitor  of  the 

credit  of  the  Plaintiffs,  statin^:  that  the  Plaintiffs  had  been  advised  by 

cause;  and  the  '  o  ^  J 

Court  ordered  counsel  to  appeal  from  the  decree,  and  had  instructed  the 

Flainti£b  nn-  deponent  to  take  the  necessary  proceedings  for  that  por- 

rabmkto an  P^>^y  ^^^  ^^at  it  was  intended  to  institute  such  appeal 

order  the  Court  as  60on  as  the  rulcs  and  practice  of  the  Court  would 

might  there* 

after  make  for  permit,  and  to  prosccute  the  same  without  any  unneces- 


the  transfer  of  — — 

the  ftmd  ihoold 

liberty  to  the  ^ir.  SwanstoHy  Mr.  Humphry y  and  Mr.  Baifyy  for  the 

Defendants  to      .^^i.-   „ 
apply  for  such     motion. 

transfer,  upon 

^bj%^.        Mr.    Tinney,  Mr.  fValkery  Mr.  Romilly,  Mr.  James 
.  Parker,  and  Mr.  JoUiffe,  for  the  several  Defendants. 

case,  the  ques- 
tion must  be  considered  as  if  the  appeal  were  by  the  residuary  legatees  for  payment  of  the 
residue,  notwithstanding  an  appeal  from  the  decree  by  the  particular  legatee. 

It  is  in  the  discretion  of  the  Judge  to  stay  the  execution  of  a  decree,  although  a  case  of 
irreparable  mischief  may  not  be  shewn  to  be  a  necessary  consequence  of  such  execution. 

Consideration  of  the  difference  in  the  effect  of  a  decree  dismissing  a  bill,  as  dedding 
that  the  position  of  the  parties  at  the  institution  of  the  suit,  ought  not  to  be  altered,  -and  a 
decree  directing  an  act  to  be  done  which  would  vary  that  position. 

(a)  Id  Appleby  v.  Duke^  on  (h)  It  was  stated  at  the  bar 
affinniog  the  decree  as  to  costf,  that  the  appeal  was  intended  to 
see  1  Hare.  303.  be  to  the  House  of  Lords. 
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The  following  cases  were  cited  on  the  question  of  the        iq4q, 
stay  of  execution: — Owynn  v.  Lethbridge  (a),  Huguenin   xh»  Matob 
V.  BaseUy  (ft),  Waldo  v.  Caky  (c).  Way  v.  Foy  (rf)>  Mac-  Ald«»mkk,  & 
naughtan  v.  Boehm  (e),   Wwrf  v.  Milner  (/),  iV^o^  v.    Gloucbstbr 
Bumand  (y),    WaJbum  v.  Ingilby  (A),   fiftor«y  v.  i^c^       Wood. 
Gtarge  Lennox  (t),  JTin^  o/*  iSJpath  v.  Machadc  (j)^  Suisse 
V.  Zi0rcf  Lmoiher  (A),  Thorpe  v.  MaUingley  (/),  and,  on 
the  argument  with  respect  to  the  term,  if  any,  which 
oo^t  to  be  imposed,  JSbtoe  v.  Earl  of  Dartmouth  (m). 


^ftfj^MNCIIf. 


Vice-chancellor  : — » 

In  an  early  stage  of  this  cause  the  amount  of  the 
legates  in  question  was  paid  into  Court,  and  invested  in 
stock  in  the  name  of  the  Accountant-General,  in  trust 
in  this  cause,  to  abide  the  event  of  the  6uit«  Some  ob- 
servations were  made  respecting  the  circumstances  under 
which  the  order  for  paying  the  money  into  Court  was 
made;  but  I  think  it  immaterial  to  inquire  whether  the 
money  was,  in  fact,  paid  into  Court  with  the  consent  of 
the  Defendants  or  otherwise;  for  I  have  no  hesitation 
in  saying  that,  in  the  circumstances  of  this  case,  I  should 
have  made  an  order  for  paying  the  money  into  Court 
whether  the  motion  had  been  consented  to  or  not  Such 
an  order  would  have  been  in  the  regular  course  of  the 
Court  in  like  cases.  At  the  hearing  of  the  cause  I  was 
of  opinion  that  the  Plaintiffs  had  not  established  their 
right  to  the  legacy  they  claimed,  and  I  made  a  decree 


Judgment. 


(a)  14  Ves.  585. 
\b)  15  Ves.  180. 
Ic)  16  Vcf.212. 
\d)  18  Ves.  452. 
\e)  1  J.  &  W.  48. 
(/)  IJ.  &W.  636. 
{g)  2  Russ.  56. 


(k)  1  Myl.  &  K.  61. 
(0  1  Myl,  &  Cr.  685. 
(j)  1  Myl.  &  K.  85, 11. 
(k)  2  Hare,  438. 
(I)  3  Y.  &  Coll.  254. 
(m)  7  Ves.  151— Per  Lord 
Eldcn. 
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1843.  dismissing  the  bill,  and,  as  a  consequence  of  that  decree, 
ThbmIto»  directed  that  the  money  which  had  been  paid  into  Court 
Aldermen,  &  by  the  executors  should  be  returned  to  them. 

burobssbs  of 

Glodcbbtbr 

r. 

Wood. 


Judgment, 


The  Plaintiffs  now  apply  to  me  to  stay  the  execution 
of  so  much  of  the  decree  as  directs  the  return  of  the 
money  to  the  executors,  pending  an  appeal  from  my 
decree  to  the  House  of  Lords.  I  have  given  my  best 
consideration  to  the  arguments  which  were  addressed  to 
me,  and  I  am  of  opinion  that  I  ought  to  accede  to  the 
Plaintiffs'  application,  giving  the  Defendant  leave  to 
apply  for  payment  of  the  money  out  of  Court,  in  con- 
formity with  the  decree,  upon  security  being  given  by 
them  to  refund  the  money  in  case  my  deoree  should  be 
altered. 


During  the  argument,  I  felt  much  pressed  by  a  con- 
sideration of  the  form  and  nature  of  the  decree,  the  ex- 
ecution of  which  the  Plaintiffs  have  asked  me  to  stay. 
The  effect  of  a  decree  dismissing  a  bill  is  to  determine, 
that,  at  the  time  of  the  institution  of  the  suit,  the  relative 
position  of  the  parties  was  such  as  in  equity  it  ought  to 
be,  and  remain ;  and  it  follows  of  course,  where  such 
a  decree  is  made,  that  all  interlocutory  orders  whidi 
have  been  made  for  the  purpose  only  of  protecting  the 
subject-matter  of  the  suit  pending  the  litigation, — such  as 
an  order  for  the  appointment  of  a  receiver, — an  order  for 
an  injunction, — an  order  for  payment  of  money  into 
Court,  and  other  like  interlocutory  orders  which  in  their 
very  nature  are  provisional,  must  drop,  and  the  parties  in 
the  cause  be  remitted  to  the  situation  in  which  they 
were  before  those  provisional  orders  were  made.  Such, 
at  least,  must  be  the  rule  in  the  absence  of  special 
circiunsiances  to  control  it :    Wdlbum  v.  Ingilby  (a).     A 


(«)  1  My.  &  K.  79. 
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decree  cKftmiftBing  a  bill  is,  therefore,  primA  teyde  leas        1843. 
&yoiirahle  to  an  application  like  that  before  me,  than  ' 

the  case  of  a  decree  directing  an  act  to  be  done,  whereby  Aldbrmbn,  & 
the  relative  position  of  the  parties  at  the  time  of  the  in- 
8titation  of  the  suit  is  to  be  altered.  The  order  sus- 
pending the  operation  of  the  decree  in  sucha  case  leaves 
the  parties  in  statu  quo  at  the  time  the  bill  wasfiled.  A 
decree  dismissing  the  bill  in  the  present  case,  and  order- 
ing the  return  of  tiie  money,  does  tiie  same  thing.  In 
such  a  case  an  order  suspending  the  execution  of  the 
decree  does,  in  effect,  continue  that  which  the  Court 
by  its  decree  has  decided  to  have  been  an  infringement 
of  the  right  of  the  party. 


Gloucbstbk 

V. 

Wood. 
Judgnuni, 


In  point  of  form,  therefore,  I  certainly  have  felt  con- 
siderable difficulty  in  acceding  to  the  Plaintiffs'  applica- 
tion* Excluding  the  point  of  form,  and  looking  at  the 
authorities,  nearly  the  whole  of  which  were  noticed  in 
the  late  case  of  Suisse  v.  Lard  Lawther(a)y  I  find  the 
Court  uniformly  treating  the  question  as  one  to  be  go- 
verned by  the  discretion  of  the  Judge.  And  by  those 
cases,  it  appears  that  the  Court  does  not  require  a  case 
of  irreparable  mischief  to  be  made  out  as  a  consequence 
of  the  execution  of  the  decree,  in  order  that  it  may  ap- 
ply its  discretionary  power  in  the  way  here  proposed. 
In  the  cases  of  Nerot  v.  Bumand  (&),  and  Guynn  v. 
LeUibridge  (e),  the  suggested  inconvenience  was  far 
short  of  bang  irreparable.  It  also  appears  that  where 
payment  of  money  is  ordered  by  the  decree,  although 
that  is  not  irreparable,  it  may  require  security  to  be 
given:  Way  v.  Foy  (d),  Py croft  v.  Gregory  (e),  and 
Haygart  v.  CuUs  (/).     In  Suisse  v.  Lord  Lowtherj  I 


(a)  2  Hare,  439. 
(h)  2  Ross.  56. 
(e)  14  Vet.  585. 


{d)  18  Ves.  452. 

{e)  Not  reported. 
(/)Not  reported. 
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t94X  soled  fhe  daSeukj-  wUdi  I  feh  from  the  aathoritieB  of 
IF«BiEni  T.  Jii^iS^aiid  Kimp«f  Spmim  t.  JCBcAMib;  but 
^  I  w:»  nfiered  fixim  the  (fiffimk^  in  that  caie  br  the 
Ztforf  CkawxBor  eooieiitiii?  to  Ikc  the  appal  whhoat 
debr.  In  thk  case  I  mast  decide  the  qoeition,  and  I 
fed  booiid  to  declaim  that  I  consider  the  dectaon  of  Lofd 
Ceti^mkamu  in  Sifrty  r.  />r«/  G^orpe  Lamar  fa\  and 
that  of  the  />«/  rftoedlfer,  in  Ijw^  Lp^Mer  t.  SUbp, 
together  with  what  I  know  to  be  the  ofinion  of  the 
Judges  of  this  Coart,  that,  notwith«ta»fiii^  the  cases  of 
WaBmm  t.  ImyiSbj  and  JSmp  of  Spaim  v.  JforAaJts  it 
is  the  dntr  of  the  Court  to  excrrise  its  £scretion 
cording  to  the  circamstance?  of  each  particiilar 


Then,  ooghtl^in  the  exercise  of  that  ^acretion  which  I 
aasmne  to  be  mj  gnide,  to  accede  to  the  PfadntiflEB*  appfi- 
cation  ?  The  decree,  it  is  tme,  merely  remitB  the  moner 
into  the  hands  of  the  exccotoR  whom  the  teatalor 
tnifted,  and  tfaroDgfa  whom  the  Plaintifly  daim,  and  re- 
stores the  parties  to  the  atnation  they  were  in  befoieand 
at  the  time  the  Inll  was  filed.  Bnt  what  is  the  effect  of 
the  decree  in  a  suit  like  this.  The  execatoTB  in  a  suit 
for  payment  of  a  legacy  represent  the  resdoary  legatee. 
A  decree  for  the  payment  of  the  legacy  would  hafe 
bound  the  reoduary  l^atees.  Is  not,  then,  the  decree  in 
this  soit  YirtoaUy  a  decree  in  faTour  of  the  reridnaiy 
legatees  ?  Is  it  not  in  effect  authorizing  a  distribntion 
of  the  estate  upon  the  footing  of  the  decree;  and  upon 
that  princifde  the  Comt  in  some  cases  has  given  a  party, 
whose  bill  was  disnuased  on  the  grcnrnd  of  want  of  title, 
his  costs  out  of  the  estate  in  which  he  unsucoeasfoUy  en- 
deavoored  to  establish  an  interest.  Must  I  not,  then, 
conader  the  question  before  me  in  the  same  way  as  if 
the  Plaintiffs  in  this  suit  were  residuary  legatees,  or  their 

(«)  1  Myl.&Cr.685. 


Judgmeni. 
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representatives  asking  payment  of  the  whole  residue,  not-        1843. 
withstanding  an  appeal  from  a  decree  deciding  against  a  t2""S^^ 
claim  for  a  l^ac^  of  200,000il     Ought  I,  in  such  a  Aldebmsn,  & 
cue,  to  distribute  the  money  amongst  such  of  the  resi-   Gloucbstkr 
duaiy  l^atees  as  are  living,  and  the  representatives  of       wtoo. 
snch  of  them  as  are  dead;  leaving  it  to  the  particular 
l^atee,  if  suocessfiil  on  appeal,  to  pursue  the  money  as 
he  best  can  in  the  various  channels  in  which  it  may  have 
been  dispersed.     This  I  think  is  the  real  question  I  am 
bound  to  consider,  and  that  the  form  of  the  suit  ought 
not  to  affect  it     If  the  executors,  receiving  the  money 
out   of   courts  would  not  distribute  it,  they  are  not 
affected  by  the  order  I  propose  to  make.     Kthey  would 
distribute  it  upon  the  footing  of  my  decree  dismissing 
the  bill,  the  inconveniences  I  have  pointed  out  all  present 
themselves;  and  in  considering  the  importance  to  be 
attached  to  those  inconveniences,  it  is  impossible  not  to 
admit  that  the  amount  of  the  stake,  and  the  mode  of  its 
distribution,  according  to  existing  circumstances,  are 
most  materiaL     I  have  asked  myself  this  question, — If 
property  were  actually  distributed  amongst  the  two  sur- 
viving executors,  and  the  parties  interested  in  the  estates 
of  the  two  deceased  executors,  and  if  I  were  mvself 
plaintiff  in  the  cause,  would  not  the  fact  of  that  distri- 
bution amongst  persons  not  parties  in  this  cause — in- 
volving the  necessity  of  new  suits  and  proceedings  against 
them — alone  render  the  question  doubtful  whether  the 
appeal  was  worth  pursuing  ?     Not  meaning,  therefore,  to 
intimate  an  opinion  that  a  decree,  directing  the  i)ayment 
of  money,  ought,   upon  light  grounds  to  be  stayed, 
with  or  without  security  being  given  by  the  payee,  I 
think  a  sum  exceeding  200,000/.,  part  of  a  testator's 
estate,  ought  not  in  this  case  to  be  distributed  between 
the  several  executors  and  representatives  of  the  deceased 
executors,  pending  an  appeal,  however  confident  I  may 
feel  in  the  conclusion  to  which  I  came. 
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r. 


It  is  nndoobtodlf  tnie  tht  iMonfcniawei  ane  on 
bodiades:  dMtkalwi^  die  CMeiAoe  die  Court  im- 
•  ^  poondB  moDej,  and  orden  il  io  be  hid  out  in  Ae  pur- 
diaae  of  C(»8(d&  The  CodmJs  mir  fiJl  in  prioe»  and 
Woo*.  agrentlowbegogtainedbythe  party  e^eminJly  cndded 
to  die  fund,  and  he  akomajbe  aloeer  indie  amoontof 
interest  to  be  derired  fiom  die  fimd:  diat,  however,  is 
an  ineonrenienoe  whidi  die  Coort  conaden  as  nnaToid- 
aUe:  it  tzeats  die  CodmJs  as  beii^  in  heif  a  fixed  and 
notafloctaadi^fiind.  Bnt  I  diink  dial  die  Court  may 
propedy  require  die  Fhintiflb  to  sabmit  to  sudi  order  as 
die  Court  may  hereafter  make  respecdng  die  payment 
of  interest  and  costs,  in  ocmsequenoe  of  the  letentianQf 
die  fimd  under  the  order  to  be  made  on  this  motion. 
The  Defendants  must  hare  liberty  to  apply  for  transfer 
of  the  fund,  upon  security,  and  also  in  CMe  the  tipped 
shall  not  be  duly  prosecuted. 


The  motioa  itood  o9tr,  and  the  Pbuntifi  uhiiBately  iJuclmH  to 
gite  the  undcrtakiiig  required  bj  tbeComt. 


MmmU.  Hie  FlaiBtHb  dcdiniiig  to  ^stt  the  imdettakiiig  lequuwt  ky  the 

Court  OD  the  15^  of  December,  1843,  and  the  26di  of  Jamiiiy, 
1844,  to  nbmit  to  any  order  tbe  Coort  m^t  tbemfter  make  %bk 
pajrmeDt  of  interest  or  coett  of  the  application  of  tbe  15tb  of  DeoMB- 
ber,  1843,  and  oooseqoent  thereon ;  the  Comt  does  not  diiok  fit  to 
make  anj  order  on  tbe  motion  then  made,  bat  doea  order  diat  dM 
Plaintifi  do  paj  to  the  Defendants,  /aco6  (khcrtu  and  Jokm  Smnmm 
Swrmmty  their  costs  of  tbe  said  appHcation  of  the  15^  of  Deeembo^ 
1843,  and  also  their  costs  of  an  application  made  on  the  26tb  of  Jfr> 
nnaiy,  1844»  and  also  of  the  application  of  the  31st  of  Jannaiy,  1844 ; 
soch  sereral  and  respective  costs  to  be  taxed  &c^  in  ease  Ac  And 
the  Defendants  undertake  not  to  applj  to  the  Accoantant-Geaenl 
lor  anj  transfer  of  the  said  Bank  Anmnties  nntil  the  aeoond  tsii 
after  the  pieeent  Hilarj  Term. 


AfpeaimiUi^.        The  Plaintiffs  afterwards  moved,  before  the  Lord  donerOor,  tet 
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tini  order  might  be  difcharged ;  and  that,  notwithstanding  the  decree,  1843. 

DO  part  of  the  said  Bank  Annuities  might  be  transferred,  &c.  until  ^'    v     * 

further  order,  [renewing  the  motion:  supra,  p.  150.]    The  Zorrf  Th»  Mayor, 

CkaneeUor  refused  the  motion  to  stay  the  transfer,  but  gave  the  Buroissss'op 

Plaintiffii  time  to  consider  whether  they  would  enter  into  the  un-  Glovc£8tbi 

dertaking  mentioned  in  the  above  order ;  and  afterwards  heard  the  ^' 

Defendants  upon  the  questions^first,  whether  the  Plaintifis,  in  their  * 

corporate  character,  could  give  any  undertaking  binding  on  their  sue-  Jppfal Motion. 
cessors ;  and  secondly,  whether  the  undertaking  ought  not  to  extend 
to  any  lose  in  principal  as  well  as  interest 


JOHNSON  V,  JOHNSON.  November 

\r  ath  and  ISth. 

Michael  PAYNE  JOHNSON,  by  his  wlll,  bear-  The  33rd  lec- 

•        •a  y      t\-n         /»-ri  i«t  ii        tion  of  the  stat. 

mg  date  the  2l8t  of  July,  1841,  gave,  devifled,  and  be-  i  vict.c.26, 
queathed  all  and  singular  his  lands,  tenements,  and  real  S^*^£~J «**' 
estates  whatsoever  and  wheresoever,  and  also  all  his  mo-  f^^^  ^l  other 

,  ,  issne  of  the  tes- 

ney,  and  securities  for  money,  and  personal  estate  and  ef-  utor,  to  whom 
fects  whatsoever  and  wheresoever,  unto  his  wife,  Frances  J^Jij  estate^' 
Johfuan,  and  to  her  heirs,  executors,  administrators,  and  ^^^^  ^!r*f^ 

'  '  *  'or  bequeathed, 

assigns,  according  to  the  nature  thereof.     And  he  also  shall  die  m  the 
gave  and  devised  unto  his  wife  and  her  heirs  all  estates  testator,  lesTing 
vested  in  him  as  mortgagee  in  fee  or  in  trust,  neverthe-  U^h'i^c^il 
less,  upon  the  trusts  and  purposes  on  which  he  held  the  ^  ^^^f^  *^* 
same,  and  he  appointed  his  wife  sole  executrix  of  his  testator,  snch 
wiU.     Michael  Payne  Johnson  subsequently,  on  the  6th  quest  shall  not 
of  July,  1842,  made  a  codicil  to  his  will,  by  which  he  ^l^;ff^ttf 
gave  his  book  debts  to  his  wife  and  another  person,  as  the  death  of 

.  .  ,  ^  such  person 

jomt  executnx  and  executor,  and  bequeathed  several  le-  had  happened 
gades;  and  in  all  other  respects  ratified  and  confirmed  !^  that  of  the 

hia  wilL  testator,  does 

notsubstitate — 
for  the  pre-de« 
ceased  derisee  or  legatee,  the  issue  whose  existence  is  the  event  or  condition  which  excludes 
the  lapse,  but  renders  the  subject  of  the  gift  the  absolate  property  of  the  pre- deceased  devi- 
see or  legatee,  and  therefore  disposable  by  his  will,  notwithstand^g  his  death  before  the 
death  of  the  testator. 


8 
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Robert  JohMuamy  the  fitfherof  Mkhatl  PagneJohnaom^  by 
his  win,  dated  the  7thof  Jannmnr,  1842,  gave  and  dei^sed 
aD  tlmt  his  mesffaage  or  tenement,  with  the  appartenance^ 
situated  in  the  parish  of  SL  Martin,  in  the  borough  of 
LeicesteTj  subject  to  any  sum  of  money  that  might  be 
cliarged  thereon  (if  any  at  the  time  of  his  decease)  unto 
his  son  Jliehael  PayM  Johnson,  his  heirs  and  asfflgns,  for 
ever;  and  the  testator  Robert  Johnson  gave  and  devised 
certain  other  messuages  or  tenements,  therein  described, 
unto  his  (the  testator  Robert  Johnsons)  sons,  Henry  John- 
son and  Edmund  Johnson,  respectively,  and  their  respec- 
tive heirs  and  assigns.  ^Vnd  the  testator  Robert  Johnson^ 
after  bequeathing  unto  his  son  Michael  Payne  Johnson 
his  gold  watch,  gave  and  l)equeatbed  all  his  household 
goods  and  furniture,  money  and  securities  for  money, 
and  all  other  his  personal  estate  and  effects  whatsoever 
and  wheresoever,  not  before  disposed  of,  unto  his  sons, 
Michael  Payne  Johtison,  Henry  Johnson,  and  Edmund 
Johnson,  to  be  divided  between  them,  bfaare  and  share 
alike,  subject  to  the  payment  thereout  of  his  debts  and 
funeral  and  testamentary  expenses.  And  he  a{qpointed 
his  sons,  Michael  Payne  Johnson,  Henry  Johnson^  and 
Edmund  Johnson,  his  executors. 


Michael  Payne  Johnson  died  on  the  15th  of  Jybff 
1842,  leaving  Frances,  his  widow,  enceinte  of  a  daughter, 
the  infant  Defendant  Frances  Payne  Johnson,  who  was 
bom  on  the  1 1th  of  October,  1842.  The  will  and  codicil 
of  Michael  Payne  Johnson  were  proved  by  Frances,  his 
widow,  and  the  other  executor. 


Robert  Johnson  died  on  the  27  th  of  August,  1 842. 
will  was  proved  by  his  two  surviving  sons,  Henry  and 
Edmund. 


Frances  Payne  Johnson  was  the  heiress*at-law,  and 
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Frances  JPayne  Johnson,  Henry,  and  JSdmundfYfere  the 
next  of  kin^  of  Robert  Johnson.  Frances  Payne  Johnson, 
and  her  mother,  Frances,  the  widow,  were  the  next  of 
kin  of  Michael  Payne  Johnson, 

The  bill  was  filed  by  Henry  and  Edmund,  against 
Frances,  the  widow,  and  her  co-executor,  and  Frances 
Payne  Johnson,  praying  that  the  rights  and  interests  of 
all  parties  under  the  bequests  in  the  will  o(  Robert  John- 
son, in  favour  of  Michael  Payne  Johnson,  might  be  de- 
clared, and  the  property  paid  to  or  secured  for  the  benefit 
of  the  parties  who  should  be  declared  entitled  thereto; 
and,  if  necessary  for  such  purposes,  that  an  account  of 
the  personal  estate  and  effects  of  Robert  Johnson  pos- 
sessed by  the  Plaintiffs,  might  be  taken  and  applied  in  a 
due  coiuBe  of  administration. 

Frances,  the  widow,  by  her  answer,  claimed  all  the 
xeal  and  personal  estate  of  Michael  Payne  Johnson,  in- 
cluding the  real  and  personal  estate  devised  and  be- 
queathed to  him  by  the  will  of  his  father,  Robert  John" 
son,  which,  she  submitted,  passed  by  the  will  of  Michael 
Payne  Johnson,  notwithstanding  his  death  in  his  father's 
lifetime.  The  answer  of  the  infant  Frances  Payne 
Johnson  claimed  the  same  real  and  personal  estate  de- 
vised by  the  will  of  Robert  Johnson;  or  the  real  estate, 
subject  to  the  dower  of  Frances,  the  widow, — and  a  share 
of  the  personal  estate,  as  one  of  the  next  of  kin  both  of 
Robert  and  Michael  Payne  Johnson.     At  the  hearing — 

Mr.  Roupell  and  Mr.  Rolt,  for  the  Plaintiffs,  as  trus- 
tees, submitted  to  the  Court  the  question  which  arose 
on  the  construction  of  the  late  Statute  of  Wills,  1  Vict 
c.  26,  68.  3, 24,  and  33  (^f). 


1848. 
Johnson 

V. 

Johnson. 
Statement. 


Argument. 


(a)  Sect.  33,  enacts — ^*  That    or  other  issue  of  the  testator  to 
where  any  person,  being  a  child    whom  any  real  or  personal  estate 
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1843.  Mr.  l»Ukr  and  Mr.  IFdU;  lor  die  DdbMin^ 

ea  the  widow,  and  the  Cfdier  penond  repvesentstiTe 
of  Mtrkael  Paymt  Johutmj  aigiied,  that  die  cnlj  oon- 
stmcdon  of  die  act  whidi  can  be  pncdcanj  followed 
cmt  Uy  diat  whidi  gives  die  property  derised  by  die 
win  of  the  origiiial  testator  to  the  legatee  abaohitely,  so 
as  to  pass  by  the  will  of  die  l^atee,  and  diereby  benefit 
fab  diildren,  ^  issoe,  tfarougfa,  and  not  independeiidy 
oC  the  legatee.  Any  other  constmction  would  raise  a 
▼ariet}'  of  subordinate  questions  of  great  difficolty. 
Siqypoee  the  childy  contemplated  in  sect.  33,  to  £e, 
leaving  not  only  children  bat  grandchildren,  the  Court 
most  then  determine  whether  one  class  or  both  daooco 
are  to  take — whether  per  cajnta  or  per  ^rpes?  Sup- 
pose the  child  who  should  be  the  legatee  was  a  daughter, 
and  that  daughter  died,  leaving  a  husband  as  well  as 
issue,  the  question  may  be  between  the  perscHial  repre- 
sentative of  the  deceased  legatee  and  her  next  of  kin. 
The  words,  making  it  a  condition  that  the  ''issue  of  such 
person  shall  be  living  at  the  time  of  the  death  of  the 
testator,"  do  not  necessarily  import  that  the  issue  are  to 
take  in  substitution  for  the  parent,  the  original  l^atee. 
The  suggested  inconvenience — that  the  presumed  in- 
tention of  the  testator  to  benefit  the  issue  of  his  child 
in  case  his  child  should  be  dead,  (which  it  is  said  the 
statute  endeavours  to  give  efiect  to),  may  be  defeated  by 
giving  to  creditors  the  benefit  of  the  l^acy,  in  rendering 
it  part  of  the  disposable  property  of  the  l^atee,  and 
therefore  liable  to  his  debts — is  a  mere  accident  for 


•ball  be  deriied  or  bequeathed,  for  deatb  of  the  testator,  sncb  deviie 

aoj  estate  or  interest  not  deter-  or  bequest  shall  not  lapse^  bat 

mioable  at  the  death  of  such  per-  shall  take  effect  as  if  the  death  of 

son,  shall  die  in  the  lifetime  of  such  person  had  happened  im- 

the  testator,  leaving  issue,  and  mediately  after  the  death  of  the 

any  such  issue  of  such  person  testator,  unless  a  contrary  inten- 

shall  be  living  at  the  time  of  the  tion  shall  appear  by  the  wilL 
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which  tlie  legislature  does  not  provide.  The  possible 
bankruptcy  or  insolvency  of  the  legatee  is  not  a  matter 
to  be  regarded  in  the  construction  of  the  statute.  Un- 
der the  will  of  his  father^  Michael  Payne  Johnson  had 
an  inchoate  interest  in  this  property,  which  passed  by 
his  own  will  to  his  devisee  and  legatee  (a). 


1848. 


Johnson 

V, 

Johnson. 
Statement, 


Mr.  Kenyon  Parker  and  Mr.  Bacon,  for  the  infant     Argument. 
Defendant^  Frances  Payne  Johnson. 

It  cannot  be  supposed  that  the  words  of  the  statute, 
which  require  that  the  issue  referred  to  ^'  shall  be  living 
at  the  time  of  the  death  of  the  testator,"  are  a  mere 
condition,  and  are  not  intended  to  give  the  issue  any 
benefit  from  the  legacy.     Nothing  more  arbitrary  or 
capricious  can  be  imagined,  than  a  condition,  making  the 
benefit  to  the  estate  of  the  parent,  and  the  interests  of 
the  creditors  of  the  parent,  all  dependent  upon  the  fact 
of  whether  the  parent  dies  leaving  issue  or  not — such 
issue  being  (as  it  is  said)  wholly  uninterested  in  the 
question*    The  true  construction  of  the  statute  is  to 
treat  it  as  substituting  the  issue  for  the  parent,  so  that 
the  legacy  to  the  parent  shall  not  lapse  by  his  death. 
The  argument  for  the  Defendant,  who  claims  imder  the 
will  of  Michael  Payne  Johnson^  fails,  inasmuch  as  the 
will  of  Michael  Payne  Johnson  must  take  effect  as  if  exe- 
cuted immediately  before  his  death  (ft);  but  he  had  not 
then  any  interest  in  this  property,  contingent,  executory, 
or  future  (c),  and  it  is  therefore  impossible  that  any 
such  interest  could  pass  by  his  wilL     If  the  issue  of 
the  l^atee  be  held  not  to  take  by  way  of  substitution, 
the  other  more  reasonable  construction  would  be  that 

(a)  See   Jarman   on  Wills,        (5)  St.  1  Vict.  c.  26,  s.  24. 
vol.  1,  p.  314,  vol.  2,  p.  727;  Gri/-        (c)  Id.,  s.  3. 
fUAs  T.  Gale,  12  Sinu  327. 
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1843. 


JOBXSOX 
V. 

Johnson, 


the  next  of  kin  of  the  l^atee  ahaU  fake,  aoooffding  to 
the  Statute  of  DistribntioiL 


Judprneni, 


Vice-Chancellor  : — 

Independently  of  the  points  raised  upon  the  3rd  and 
24th  sections  of  the  statute,  I  do  not  think  it  pos- 
rible  to  raise  a  question  upon  the  construction  to  be 
given  to  it  on  this  point.     If  the  words  of  the  statute 
are  considered  independently  of  the  consequences  par- 
ticularly noticed  in  aigument,  they  will  not  be  found  so 
unreasonable  as  to  raise  a  doubt  upon  their  effect    It 
is  not  improbable  that  a  testator^ — a  &ther^  may  mean 
to  ^ve  a  provision  to  each  of  his  children  who  shall 
survive  him,  or  who,  dying  in  his  lifetime,  shall  leave 
a  fiunily  existing  at  his  (the  testator's)  death.     If  any 
of  his  children  should  leave  a  £unily  to  be  provided  for, 
he  may  reasonably  intend  to  give  to  such  child  the  same 
power  of  regulating,  as  between  the  members  of  his  own 
family,  what  they  shall  severally  take,  as  he  would  have 
had  if  he  had  survived  the  testator.     That  is  neither  an 
irrational  nor  an  improbable  purpose.    The  33rd  aectioii 
of  the  act  provides,  that,  in  the  case  supposed,  suchdeviae 
or  bequest  shall  ^^not  lapse."    If  the  section  had  stcqqped 
there,  the  meaning  might  have  been  open  to  argument; 
but  even  then  I  should  have  sidd  that  it  vras  obviousty 
intended  to  carry  out  the  intention  which  I  have  notieed. 
The  act,  however,  goes  on  to  say,  that  the  bequest 
^^  shall  take  effect;^'  thus  affirmatively  expressing  what 
was  meant  by  the  enactment  that  the  bequest  shall  not 
lapse.     The  intention  of  the  testator  himself  is  to  take 
effect  in  the  same  manner  as  though  the  l^atee  had  died 
immediately  after  the  death  of  the  testator;  and,  there- 
fore, this  bequest  to  the  son  is  to  take  effect  as  if  the  son 
had  died  after  the  testator. 
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The  next  question  is,  as  to  the  consequences  of  giving 
such  effect  to  the  words  of  the  statute.  Those  conse- 
quences are  the  same  as  if  the  law  were  applied  to  acase, 
in  which,  independently  of  this  act,  a  person  to  whom  an 
estate  devolved  had  happened  to  die  immediately  after 
the  devolution.  In  such  a  case,  the  testamentary  power 
would  necessarily  attach.  It  also  attaches  in  this  case, 
sabjeot  to  the  question  which  is  raised  in  argument 
upon  the  24th  section, — ^whether  that  clause,  stating 
that  the  wiU  shall  operate  from  his  own  death,  will 
permit  it  to  operate  on  property  which  he  acquires  in 
this  way;  and  this  again  depends  upon  the  question 
idiether  the  property  is  (within  the  description  of  the 
3rd  section)  property  over  which  the  legatee  has  a 
testamentary  power. 
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Vicb-Chancellob  : — 

I  stated  my  opinion  at  the  conclusion  of  the  aigu- 
ment,  that,  upon  the  construction  of  the  33rd  section  of 
the  stat  1  Vict,  c  26,  taken  alone,  a  legatee  within 
that  section  would  take  the  same  provision  imder  his 
fiither's  will,  and  with  the  same  powers  and  incidents  of 
poroperty,  as  if  he  had  actually  survived  the  testator ; 
and  that  it  was  not  intended  that  the  issue  of  such 
legatee  should  take  the  bequest  independently  of  the 
l^atee.  The  existence  of  the  issue,  I  think,  was  the 
motive  of  this  provision  of  the  legislature,  but  the  issue 
was  not  the  object  of  it.  It  was  argued  by  Mr.  Bctcon, 
that,  if  this  proposition  were  in  other  respects  correct, 
it  was  incorrect  so  far  as  it  would  give  the  legatee  a 
testamentary  power  over  his  legacy.  In  support  of 
this  argument  it  was  said  that  the  3rd  section  of  the 
act  empowered  parties  to  dispose  by  will  of  such  in- 
terests only  as  they  had  at  the  time  of  their  natural 
death;  and  that  that  section  could  not  be  construed  to 
extend  to  property  which  did  not  in  any  sense  accrue 
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\Mi,  '  to  the  testator  uittfl  after  his  natond  death.  Wkhoiit 
admitdiig  that  the  wcndsof  theSrd  sectioDy  taken  akme, 
do  not  gnfliciently  describe  a  fiitiire  accroing  interest^ 
like  that  under  consideration,  I  think  the  legatee  hai^ 
upon  the  true  ccMistruction  of  the  whcde  act,  a  test*- 
mentary  power  orer  it.  The  3rd  and  24th  eectiona 
make  the  will  q)eak  fiom  the  deathof  the  testator;  and 
the  33rd  section  in  effect  declares,  that,  in  the  drcnm- 
stanoes  contemplated  by  that  section,  the  diild  shall  be 
taken  to  have  died  on  a  day  later  than  his  natmal 
death. 

Being  of  ojHiuon  that  the  intention  of  the  33rd  sec- 
tion was  that  which  I  hare  before  expressed,  I  have  no 
doubt  of  the  propriety  of  extending  the  fiction  intro- 
duced by  the  33rd  section  to  all  cases  of  testamentary 
disposition  under  the  other  clauses  of  the  act 

It  occurred  to  me  during  the  argument  that  the  ccm- 
struction  to  be  put  on  the  act  might  be  affected  by  the 
cases  of  Daniel  y.  Dudley  (a),  Pahn  y.  HUb  {b\  and 
cases  of  that  class; — where  a  testator  has  in  temfi  de- 
clared that  a  I^aqr  given  by  his  will,  in  case  of  the 
death  of  the  I^atee,  shall  go  to  the  executors  and  ad- 
ministrators, or  to  the  personal  representatives  of  the 
l^atee, — in  one  sense  providing  against  alapse.  In  those 
cases,  however,  it  appears  to  me  that  the  Court  has 
gone  entirely  upon  the  probability  of  an  intention  to  be 
attributed  to  the  testator  when  he  has  in  terms  ^ven 
the  legacy,  in  the  events  supposed,  not  to  a  party  him- 
self, but  to  the  representatives  of  that  party;  and  not^  as 
in  this  case,  where  the  legacy  is  expressly  saved  to  the 
party  himself.  I  mention  those  cases,  that  it  might  not 
be  supposed  I  have  overlooked  theuL  I  think  they  do 
not  apply  to  this  question. 

(a)  1  PhO.  1.  {h)  1  Myl.  &  K,  470. 
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This  cauae^  &e.,  npon  hearing  the  probate  of  the  will  of  Robert 
JoknaoHy  the  original  testator  in  &c.,  and  the  probate  of  the  will  and 
codicil  of  Michael  Payne  Johruony  the  other  testator  in  &c.y  this 
Court  doth  declare  that  so  much  of  the  residuary  personal  estate  of 
Baberi  JohnMcn^  the  &c.,  as  was  bequeathed  to  Mich<iel  Payne 
JoknsoHy  since  deceased*  by  the  will  of  the  said  testator,  vested  in  the 
Mid  Mieha^  Payne  Johnson,  with  a  power  of  disposing  thereof  by 
wifl;  and  that,  under  the  will  and  codicils  of  the  said  Michael  Payne 
Johnson,  the  testator,  in  the  pleadings  also  named,  the  Defendant 
IVamces  Johnson,  widow  of  &c.,  is  entitled  to  such  personal  estate  as 
aforesaid.  [Costs  to  be  taxed  and  retained  and  paid  by  the  Plaintifls 
oat  of  the  general  personal  estate  of  Robert  JohnsonJ]  And  the  De- 
fendants, Frances  Johnson,  widow,  and  W,  Dalton,  the  executrix  and 
executor  &c.,  waiving  any  accounts  against  the  Plaintiffs  as  offered 
by  the  bill,  it  is  ordered  that  the  Plaintiffi  be  at  liberty  to  transfer  and 
pay  one-third  part  of  the  residuary  personal  estate  of  Robert  Johnson 
to  the  Defendant  Frances  Johnson,  widow,  the  executrix  of  Michael 
Payne  Johnson,  deceased.    Liberty  to  apply. 


1843. 


Johnson 

Johnson. 

Decree. 


This 


GREEN  V.  PLEDGER. 


1844. 

\Qth,  2^th, 

and2^h 

February. 

was  a  motion  for  payment  into  Court  of  the  The  leave  of 

sum  of  500/.,  due  upon  two  promissory  notes,  one  dated  n^swy  in 

the  22nd  of  September,  1836,  for  the  sum  of  200/.,  and  order  to  serve 

*  personally  a 

the  other  dated  the  16th  of  October,  1836,  for  the  sum  party  out  of 
of  300/1,  both  made  by  the  Defendant  William  Pledger,  with  notice  of 
and  both  payable  to  the  Defendant  JoAn  Angle;  and  also  ^^^aUhough 
for  an  injunction  to  restrain  John  Angle  from  indorsing  f^^h  party  has 

been  served 
out  of  the  ju- 
risdiction, under  the  stat.  4  &  5  Will.  4,  c.  82,  with  the  subpoena  to  appear  and  answer, 
and  an  appearance  has  been  entered  for  him  in  the  suit  under  that  statute. 

If  a  party  in  a  suit  may  be  served  out  of  the  jurisdiction,  under  the  stat.  4  &  5  Will.  4* 
e.  82,  in  respect  of  any  part  of  the  subject  of  the  suit,  the  service  is  good  for  all  the  other 
parpoies  of  the  suit. 

It  is  not  open  to  one  defendant,  on  an  interlocutory  application,  to  object  to  the  irregu- 
larity of  the  service  of,  and  appearance  by,  another  defendant,  if  such  other  defendant,  hav- 
ing noCioe  of  the  ^plication,  does  not  himself  object  on  the  ground  of  such  irregularity. 

The  Conrt  having  interfered  by  injunction  to  restrain  the  pa3rment  of  a  legal  debt,  admit- 
ted by  the  debtor  to  be  due  to  the  nominal  creditor,  has  then  jurisdiction  to  decree  payment 
of  the  debt  against  the  debtor,  without  sending  the  party  entitled  to  the  payment  to  recover 
it  by  the  use  at  law  of  the  name  of  the  nominal  creditor. 

Circomstanoes  under  which  the  answer  or  disclaimer  of  one  defendant  may  entitle  the 
plaintiir  to  a  decree  in  the  cause,  as  against  another  defendant,  although  the  answer  or  dis- 
claimer of  one  defendant  is  not  evidence  against  the  other. 
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ISU.        ^  notes,  so  »  to  mmke  dwm  jmpiit  to  flnypenon 
other  than  the  Phiimfl^  md  from  taldng  pm^^ 
law  to  reooYcr  the  amount  doe  thereon  from  the  Defisnd- 
ant  Pkdger. 

TbefiM:t0aftheca8ea{]pearfbny  iquo  the  jo^menk 


Mr*  Woodj  foft  the  motion. 
Mr.  Amkrdom,  oontia. 


VlCB-CHAJrOELLOB: 

The  Plaintiff  are  the  oflBcial  assignees  and  die  cre- 
ditors' assignees  of  Bernard  Aj^Uj  a  bankropt.  The 
Defendant  WUIiam  Pledger  is  the  maker  of  two  jMromis- 
SOFT  notes,  one  for  200/^  and  the  other  for  30CML,  both 
payable  to  the  order  of  John  Angle. 

The  case  made  by  the  bill  is,  that  Bernard  Angltj  the 
Unkmpt,  for  the  parpoee  of  withdrawing  his  property 
from  his  creditors,  placed  it  in  the  hands  of  his  brother 
John  Angle;  and  that  John  Angle  has  invested  part  of 
the  assets  of  the  bankrupt  in  the  purchase  of  pnblic 
stocks  and  funds  of  Ghreat  Britain,  and  lent  other  parts  of 
such  assets  upon  the  security  of  promissory  notes ;  that 
the  monies  due  upon  the  said  two  promissory  notes  for 
200iL  and  300iL  are  part  of  the  assets  of  the  banknq»t» 
which  were  lent  by  John  Angle  to  Pledger  with  notice  of 
that  fact ;  that  John  Angle,  having  been  sununoned  to 
attend  as  a  witness  to  be  examined  under  the  fiat  against 
Bernard  Angle,  refused  to  attend,  and  ultimately  ab- 
sconded and  went  to  Boulogne,  in  France,  where  he  now 
remains. 


The  two  promissory  notes  are  stated  to  have  been 
found  in  the  possession  of  John  Angle  by  the  menenger 
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under  the  fiat^ — ^to  have  been  taken  possession  of  by         i844. 
sach  messenger  and  deliyered  to  the  Plaintiffs.     It  is 
said,  also,  that  John  Angle,  in  December,  1836,  brought 
an  action  of  trover  against  thePlaintifis  for  the  notes,  and 
also  an  action  of  trespass;  but  the  actions  were  not  pro-  ^"^  ' 

Becated,  and  in  March,  1838,  the  defendants  in  the  ac- 
tions obtained  judgment  of  nonsuit:  that  the  notes,  not 
being  indorsed  by  John  Angle,  the  Plaintiffs  cannot  re- 
cover upon  them  at  law,  and  that  P2e^^  refuses  to  pay 
to  the  Plaintiflb  the  sums  due  upon  the  notes. 

The  object  of  the  suit  is  to  recover  the  monies  duo 
upon  the  two  notes ;  and  to  recover  any  stock  belonging 
to  the  bankrupt  now  standing  in  the  name  of  John  Angle, 
and  also  all  other  property  of  the  bankrupt  held  by 
John  Angle.  And  the  bill  prays  an  injunction  to  restrain 
John  Angle  from  indorsing  the  notes,  except  to  the  Plain- 
tiffi,  and  from  proceeding  at  law  against  Pledger. 

The  Defendant  Pledger  has  appeared  and  answered. 
He  admits,  without  reserve  or  qualification,  his  liability 
to  John  Angle  upon  the  notes,  except  as  to  a  sum  of 
52/1  \0$.y  which  he  claims  as  a  set-off.  He  ignores  al- 
together the  case  of  the  Plaintiflb,  not  admitting  that  the 
money  due  upon  the  notes  forms  part  of  the  assets  of  the 
bankrupt.  He  submits  that  he  has  not  been,  and  is  not 
now,  bound  to  pay  the  two  sums  of  200iL  and  300/.,  until 
lawiully  called  upon  to  pay  the  same  to  some  person 
duly  authorized  to  receive,  and  to  ^ve  a  discharge  for, 
such  sums.  He  submits,  whether  he  is  properly  made  a 
defendant  to  this  suit,  and  whether  the  Plaintiffs  are  en- 
titled to  any  relief  agtunst  him  upon  this  bill.  But  if 
the  Coiurt  should  be  of  opinion,  that,  in  the  result  of  this 
suit,  the  Plaintiffs  are  entitled  to  the  two  notes,  or  the 
beneficial  interest  in  or  to  the  same,  then  he  submits, 
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thjrtheoD^tobecon«dcirfa8tatfliftldpr,«nd«lb 
the  52L  IQc  and  his  ooete. 


FlKI>«! 


Under  the  hie  statute  (a),  the  Defendmt  Jokm  Angk 
was  senred  at  Boulogne  with  the  subpoena  to  wppeai  to 
and  answer  the  bill ;  and  an  iqipeanmce  was  afierwaids 
entered  for  him  under  the  same  statute. 

In  tins  state  of  the  cause,  in  January,  1844,  a  motion 
was  made  by  the  Plaintiffs  that  Pledger  might  be  order- 
ed to  pay  the  amount  of  the  two  notes  with  interest 
into  Court ;  that  the  same,  when  pidd  in,  might  be  hud 
out,  and  that  John  Angle  might  be  restrained  by  injuno- 
tum  from  indorsing  the  notes  except  to  the  Phdnti£&, 
and  fiom  proceeding  at  kw  upon  the  notes  against 
Ftedger. 

When  the  motion  came  on,  it  aj^)eared  that  the 
Fhiintiffs  had,  without  the  leave  of  the  Court,  served  the 
notice  of  this  motion  upon  John  Angle^  at  Boulogne  ;  but, 
as  I  was  of  opinion  that  such  service,  without  the  leave 
of  the  Court,  could  not  be  treated  as  good  service,  the 
motion  was  ordered  to  stand  over;  and  afterwards,  on 
the  10th  of  February,  1844, 1  made  an  order,  upon  the 
Plaintiffs*  application,  that  service  of  the  notice  of  mo- 
tion upon  John  Angle  at  Boulogne  should  be  deemed  good 
service.  The  notice  of  motion  has  once  been  served  upon 
John  Angle  at  Boulogne,  and  the  motion  came  on  before 
me  upon  affidavits  as  against  John  Angle,  who  did  not  ap- 
pear, and  upon  the  answer  of  Pledger. 

The  effect  of  Pledger^ s  answer  I  have  already  stated. 
The  effect  of  the  affidavits,  as  between  the  Plaintiffii 
and  John  Angle,  admits  of  no  doubt.     If  an  answer  ad- 

(a)  Stat  4  &  5  Will.  4,  c.  82. 
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mlttixig  that  which  appears  upon  the  affidavits  were  put  i844. 
m  by  John  Angle,  a  decree  as  agamst  him  would  be  of 
course,  for  it  would  be  admitted  that  the  money  lent 
upon  the  two  notes,  as  well  as  the  other  money  in  ques- 
tion, was  in  fact  the  bankrupt's  money.  If  John  Angle  •^«^V«««'« 
appeared  upon  this  motion,  and  no  affidavit  was  offered 
in  answer  to  the  affidavits  now  before  the  Court,  the 
question  would  be  equally  concluded  for  the  purposes 
of  the  motion.  And  where  the  Defendant  has  been 
duly  served  with  notice  of  the  motion,  and  will  not 
appear,  I  must  consider  the  case  to  be  the  same  as  be- 
tween the  Plaintiffs  and  him,  {John  Angle). 

The  question,  tiien,  is  upon  the  objections  nused  by 
the  Defendant  Pledger. 

One  objection  was,  that  the  service  of  the  subpoena, 
and  the  entering  tiie  appearance,  were  not  authorized  by 
the  statute  (a).  The  answer  to  this  objection  is,  that 
the  suit  does,  as  to  some  parts  of  the  matters,  relate 
to  **  money  invested  in  government  or  other  public 
stock "  {b)\  and  if  service  be  good  quoad  hoc,  the  ser- 
vice will  be  good  for  all  the  other  purposes  of  the  suit. 
But  if  the  defendant  who  is  so  served  does  not  object, 
— ^if  he  wwves  the  irregularity,  (if  any  there  be), — it  is 
like  an  appearance  gratis.  The  other  parties  cannot,  in 
that  case,  complain  of  the  manner  in  which  the  appear- 
ance of  that  defendant  has  been  enforced  or  recorded. 

It  was  then  said  tiiat  the  liability  of  Pledger  was 
purely  a  legal  question,  and  that  this  Court  would  not 
tiy  it,  or  do  more  than  allow  the  Plaintiffs  to  use  the 
name  of  John  Angle.  I  will  not  say  how  the  case  would 
have  been  if  the  Defendant  Pledger  had  suggested  that 

(a)  Stat  4  &  5  Will  4,  c.  82.  {h)  Id.,  sect.  1. 
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there  was  a  qoestioii,  however  sligfatyas  between  Imnafjf 
and  John  Angle.  That,  however,  is  not  hia  case;  he 
asks  only  that  he  may  not  pay  to  any  one  who  cannot 
give  him  a  discharge^  and  that  the  Coort  is  boond  to 
attend  to.  But  he  is  not  so  wild  or  r^ardless  of  his 
own  interests  as  to  subject  himself  even  to  the  risk  of 
oostSy  by  raiong  any  qnestion  between  himself  and  •/oAii 
Angle;  and,  in  such  a  case,  the  Court  will  not,  pro 
fomi&  only,  send  the  case  to  law  where  there  is  nothing 
to  try.  In  the  late  case  of  Pearce  v.  Creswiek  (a),  the 
jurisdiction  of  the  Court  was  exercised  on  dmilar 
grounds.  Pledger  was  properly  made  a  Defendant,  with 
a  view  to  the  injunction;  and  if  there  was  a  case  to  be 
tried  at  law,  the  Court  would  have  been  bound  to  regard 
the  claim  of  Pledger;  but  no  such  case  has  been  raised. 

It  was  suggested  that  the  Defendant  Pledger  has  not 
admitted  that  the  notes  in  the  hands  of  the  Plaintiffii 
arc  the  same  notes  which  he  (the  Defendant)  signed; 
and  that  the  proper  course  would  have  been  for  the 
Plaintiffs  to  have  deposited  the  notes  with  the  derk  of 
records,  and  have  called  upon  the  Defendant  to  inspect 
them,  and  upon  such  inspection  to  admit  or  deny  that 
they  are  genuine.  The  notes  arc,  however,  verified  by 
affidavit  on  the  part  of  the  Plaintiffs,  and  there  is  no 
suggestion  that  there  are  any  other  similar  notes  in  ex- 
istence. It  is  the  same  as  the  case  of  an  admission  of  a 
certain  deed  upon  the  answer;  the  production  of  a  cor- 
responding instrument,  there  being  no  suggestion  that 
there  is  any  other  or  counterfeit  instrument,  is,  in  prac- 
tice, treated  as  sufficient 

Then  comes  the  sole  point  of  the  case  which,  since  the 
argument,  I  have  had  to  consider.     It  was  said  that  the 

(a)  2  Hare,  286. 


CASES  IN  CHANCERY. 


171 


Comt  can  only  make  the  order  for  payment  of  money 
into  Court  upon  motion,  where  the  admission  which  can 
be  read  from  the  answer  gives  the  plaintiff  at  least  the 
light  of  sustaining  the  suit  against  the  defendant ;  and 
the  caseofi>tt&feMY.jF?m/ (a)  was  adverted  to,  as  affirm- 
ing that  prindple.     To  the  authority  of  that  case  I  en- 
tirely defer,  and  I  have  always  followed  it  in  practice  (b) ; 
but  I  shall  not  violate  that  principle,  if,  upon  a  record 
finuned  as  this  is,  I  receive  the  affidavits  made  on  behalf 
of  the  Plaintiffs  upon  this  motion.     Has  not  the  Defend- 
ant Pledger  ^ven  the  admission  which  the  principle  of 
that  case  requires?    If  John  Angle  were  not  a  party  to 
this  record,  or  if,  being  a  party,  it  were  necessary  to  the 
decree  which  the  Plaintiffs  ask  that  issue  should  be 
joined  between  the  Pliuntifb  and  Pledger  upon  the  point 
which  it  is  tihe  object  of  these  affidavits  to  prove, — u  e. 
the  interest  of  the  Plaintiffs  in  the  notes,  as  between 
himself  and  John  Angley  the  case  of  Dtibless  v.  Flint  might 
apply ;  but  that  is  not  this  case.     The  Defendant  Pledger 
admits  his  liability  to  John  AngUy  and  ignores  only  the 
question  of  right  as  between  the  Plidntiffs  and  John 
Angle.     IS  John  Angle  were  not  a  party  to  this  suit  the 
Plaintiffs  would  have  to  join  issue  with  Pledger  upon  their 
right  as  against  John  Angle,  and  would  be  bound  to  prove 
that  right  as  against  Pledger.  But  the  latter  being  a  party, 
it  is  with  him  and  him  only  that  the  Plaintiffs  have  to 
litigate  that  right ;  and  a  decree  in  the  Plaintiffs'  favour 
against  John  Angle  will  be  a  sufficient  protection  to 
JPtedger.     That  it  is  only  with  John  Angle  the  Plaintifis 
have  to  litigate  that  question  is  clear  from  the  considera- 
tion that  an  admission  by  John  Angle,  in  his  answer,  of 
the  Plaintiffs'  right  as  against  himself,  would  entitle  the 
Plaintiffs  to  a  decree  according  to  the  prayer  of  the  bill. 
At  the  same  time  it  is  clear  that  John  Anglers  answer 

(a)  4  Myl.  &  Cr.  502. 
(b)  See  Tqpham  v.  Lighibo^,  1  Hare,  289. 


1844. 
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1S44.  would  nofty  technically  qpeakmg,  be  eridenoe  agahut 
Pledger.  So,if  the  bQl  were  taken  pro  oonfesso  against 
John  Amgle;  or  if  the  PIaii]tifl&'  rights  as  against  /afai 
Angle  were  prored  bj  eridenoe  not  receiyable  against 
Pledger.  The  consequence  of  both  John  Angle  and 
Pledger  being  parties  to  the  soit  is,  that  a  decree  in  the 
Plaintifla*  &Toar  will  deckk  the  case  between  the  Co- 
defendants  :  ChamUy  t.  Lord  Ihauanyia),  FarquhartKm 
T.  Sdcm  (b).  I  might  refer  to  analogous  cases,  in  which 
a  disclaimer  bj  one  defendant  has  enabled  the  j^buntiff 
to  sustain  his  suit  against  another  defendant;  the  prin- 
djde  being,  that,  afker  decree  founded  upon  the  dis- 
claimer, the  Court  would  not  permit  the  digplAiming 
party  to  open  the  question  anew  (c). 

In  order  that  DMess  t.  FUnt  should  resemble  this 
case,  the  hdr-at-law  (admitted  to  be  so  by  the  trustee) 
should  hare  been  a  defendant,  and  the  plaintiff  daim- 
ing  under  such  heir  should  have  been  admitted  by  the 
heir  to  be  such  asagnee.  Liord  Cottenham  did  not  de- 
cide that  in  such  a  case  the  Court  would  not  have  or- 
dered the  money  to  be  paid  into  Court  And  if  the  ad- 
mission of  the  heir  would  have  given  such  a  rights  I  do 
not  see  how  Pledger  can  complain  that  I  receive  affi- 
davits against  another  Defendant,  who,  having  notice  of 
the  motion,  will  not  appear  upon  it.  I  want  no  evidence 
against  P2m(^  but  what  his  answer  gives  me,  and  I  take 
nothing  from  him  but  what  he  admits  he  has  no  li^t* 
to  hold  as  agamst  John  Angle.  Against  John  Angle  tfa^ 
case  is  established,  for  the  present  purpose  at  leasts 
by  affidavits  to  the  reception  of  which  he  could  not 
object 


(a)  2  Sch.  &  Lef.  718.  £a.  &  Yo.  848 ;    Wimam  v. 

(5)  5  Rubs.  45.     Per  Lord  Jones^  Younge,  252 ;  Mcmutjf 

Eldan.  v.  Burnkam^  1  Hare,  21. 
(c)  See  Leatha  v.  NeunUi  3 
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The  cases  of  Montagu  v.  HUl(a)y  Lard  PortarKtiffton 
T.  Graham  (b)y  and  Thorpe  y.  Huffhes(c),  which  were 
died,  have  no  application  to  this  case.  In  those  cases 
the  party  sued  at  law  was  the  debtor  and  the  plaintiff  in 
equity,  who  sought  to  restrain  proceedings  against  him- 
self: here  the  object  of  the  injunction  is  to  restrain  aparty 
—who  is  in  the  situation  of  a  trustee,  or  owner  at  law  of 
that  which  is  in  eqiuty  the  property  of  the  Plaintiffs — 
from  suing  not  the  Plaintiffii,  but  the  debtor,  who  is  a 
Co-defendant 
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Judgment, 


The  Defendant  Pledger  was  ordered  to  pay  the  lum  of  500/.  (de- 
ducting thereout  52/.  lOf.  claimed  by  him)  into  Court.  No  order 
made  as  to  payment  into  Court  of  interest,  or  as  to  retention  in  respect 
of  costs,  one  being,  for  the  present  purpose,  by  arrangement,  set  off 
against  the  other*    Injunction  against  John  Angle, 


Minute. 


(a)  4  Russ.  128.        (b)  5  Sim.  416.       (e)  3  Myl.  &  Cr.  742. 


The 


BROWNE  t?.  AMYOT.  12th  and  22nd 

March, 

bill  was  filed  by  two  of  the  next  of  kin  agsdnst  The  stat.  4  & 
the  administratrix,  who  was  also  the  heiress-at-law  of  for  the  appor- ' 
Edward  Colman;  and  it  stated  that  Jane  Colman,  being  ^^^a^othcr 
seised  in  fee-simple,  and  entitled,  according  to  the  cus-  p«riodicai  pay- 

*  ...  mcnti,  applies 

tom  of  the  manor,  to  an  estate  of  inheritance  in  a  cer-  to  cases  in 
tain  freehold  and  copyhold  farm  at  Bressingham^  in  the  est  of  the  per-* 
county  of  Norfolky  by  her  wiU,  dated  in  February,  1830,  ^'i^'^te^ 
devised  the  same  unto  her  grandson,  the  said  Edward  and  payments  is 

*^  ,  termmated  by 

Cobnan,  and  his  heirs,  if  and  when  he  should  attain  the  his  death,  or  by 

the  death  of 
another  person; 
bat  does  not  apply  to  the  case  of  a  tenant  in  fee»  or  proride  for  apportionment  of  rent  be- 
tween the  real  and  personal  representatiTe  of  snch  person,  whose  interest  is  not  terminated 
athisdeatli. 
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1844.  age  of  twenly-one  years,  with  power  for  TkomoMAmifat 
and  Adam  Taylor ,  the  executoni  and  trustees  ajqpointed 
bj  her  will,  daring  the  minority  of  Edward  Colnum,  to 
demise  and  lease  the  said  hereditaments  for  any  term  not 
exceeding  eight  years  in  possession;  and  that  the  testa- 
trix, JoiieCii&naji,  died  in  October,  1834,  leaving  ficburd 
ColMany  then  a  minor,  sorviTing. 

The  bill  stated,  that,  by  indenture,  dated  the  6th  of 
December,  1834,  Thomas  Amyot  and  Adam  Taylor,  in 
pursuance  of  the  said  power,  duly  demised  and  leased 
the  said  farm  and  hereditaments  at  Bressingham  unto 
Isaac  JSatan,  his  executors  and  administrators,  for  the 
termof  eight  years,  £rom  the  11th  of  October  thenlast^ 
(and  to  hold  the  copyhold  parts  of  the  same  premises 
firom  year  to  year),  yielding  and  paying  the  dear  yearly 
rent  of  11721 12«.,  by  equal  half-yearly  payments,  on  the 
6th  of  April  and  the  11th  of  October  in  every  year. 

The  bill  stated  that  JEdward  Caiman  attained  his  age 
of  twenty-one  years  in  November,  1838,  and  that  JSrf- 
ward  Caiman  was  then  and  thenceforth,  up  to  the  time 
of  his  death,  seised  of  or  otherwise  well  entitled  to  cer- 
tain other  freehold  and  copyhold  farms  and  lands  therein 
described,  situated  in  the  counties  of  Norfolk  and  St^ffoAf 
as  to  the  freehold  parts  for  an  estate  of  inheritance  in  fee- 
simple,  and  as  to  the  copyhold  parts  thereof  for  an  estate 
of  inheritance  to  him  and  his  heirs,  according  to  the  cus- 
tom of  the  manors  of  which  the  same  were  held;  and 
that,  by  several  indentures,  dated  respectively  the  2l8t 
of  August,  1839,  and  the  12th  of  March,  1840,  Edward 
Colman  demised  the  same  freehold  and  copyhold  fiurms 
respectively  unto  the  persons  therein  respectively  named, 
and  their  respective  executors  and  administrators,  to 
hold  the  some  unto  them  and  their  respective  executors^ 
administrators,  and  assigns,  from  the  11th  of  October, 


CASES  IN  CHANCilBY. 


175 


1839y  for  the  lespectiye  terms  of  dght,  twelve,  and 
fourteen  yean,  and  to  hold  the  copyhold  parts  of  the 
nine  premises  respectively  £rom  year  to  year,  yielding 
md  paying  the  several  respective  yearly  rents  of  120/1, 
ilOLf  and  752.,  by  eqnal  half-yearly  payments,  on  the 
6th  of  Afonl  and  the  11th  of  October  in  every  year. 


1844. 


Siaiemmi. 


The  bin  stated  that  Edward  Colman  died  on  the  2nd 
of  April,  1842,  intestate,  and  without  having  been  mar- 
lied,  and  that  he  left  the  Defendant  Jane  Amyot  his 
keires8-at-law,  and  the  said  Jane  Amyot  and  the  Flain- 
ti£b,  PhiUp  Browne^  and  Mary  the  wife  of  the  Plaintiff 
Henry  Sieele,  his  next  of  kin ;  and  that  the  Defendant 
Jane  Amyot  had  obtained  letters  of  administration  of  the 
personal  estate  and  effects  of  the  intestate,  and  had, 
since  his  decease,  possessed  herself  of  all  the  personal 
estate  whereof  he  was  possessed  at  the  time  of  his  death, 
other  than  such  parts  thereof  as  consisted  of  rents  of  the 
aaid  fiunns;  and  had  in  like  manner  possessed  herself  of 
sach  of  the  said  rents  which  accrued  due  on  or  previously 
to  the  11th  of  October,  1841,  as  were  remaining  unpud 
at  the  decease  of  the  intestate ;  and  that  she  had,  out  of 
the  personal  estate  of  the  intestate  so  possessed  by  her 
as  aforesaid,  paid  the  funeral  and  testamentary  expenses 
and  debts  of  the  intestate,  and  had  duly  distributed  the 
residue  of  the  intestate's  personal  estate  so  possessed  by 
her  amongst  the  persons  entitled  thereto. 


The  bill  then  stated  that  the  Defendant  Jane  Amyot  Ditpuiedrmu. 
had  also  possessed  herself  of  the  rents  of  the  said  farms 
which  accrued  due  on  the  6th  of  April,  1842,  being  the 
first  period  of  payment  thereof  next  after  the  decease  of 
the  intestate ;  that  the  Plaintiffs  were  entitled  to  the 
distributive  share  of  a  proportion  of  the  said  last-men- 
tioned rents,  according  to  the  time  which  elapsed  from 


176  CASES  IN  CHANCERY. 

the  11th  of  October,  1841,  up  to  and  indiidiiig  the  day 
of  the  death  of  the  intestate,  and  that  they  had  applied 
to  the  Defendant  Jane  Amyot  to  pay  to  them  lespect- 
ively  their  said  distributive  shares,  which  she  refused  to 
dp,  and  that  she  churned  to  be  entitled  to  the  said  rents 
BupOtirtaii.  f^j.  |jq.  ^^,^^  benefit  as  heiress-at-law  of  the  intestate. 

The  bill  prayed  that  an  account  might  be  taken  ot 
the  rents  of  the  intestate's  said  farms  which  accrued 
due  on  the  6th  of  April  next  after  his  death,  and  that 
Plaintiffrt  might  be  paid  a  distributive  share  of  a  pio* 
portion  of  such  rents,  according  to  the  time  which  elapsed 
from  the  11th  of  October,  1841,  up  to  and  including  the 
day  of  the  death  of  the  intestate. 


The  Defendants,  Jane  Amyot  and  her  husband,  de- 
murred for  want  of  equity, 

Argwmeni.         Mr.  R6U  and  Mr.  Gordon  Whitbready  tor  the  de- 
murrer. 

The  law  on  apportionment  of  rent  may  be  conrndered 
with  reference  to  three  cases :  1.  Where  a  tenant  in  fee 
dies,  and  neither  his  interest  nor  the  interest  of  the  les- 
see terminates  on  that  event,  but  the  question  of  the 
tide  to  the  rent  from  the  time  of  his  death  to  the  ensuing 
day  of  payment  is  r^sed  between  his  real  and  personal 
representative :  2.  Where  the  interest  of  the  party  enti- 
tied  to  receive  the  rent  (as  the  tenant  for  life  of  the  estate) 
determines  on  lus  death,  but  the  interest  of  the  lessee  is 
not  terminated  by  that  event ;  as,  for  example,  where 
the  tenant  for  life  has  taken  the  estate  subject  to 
a  lease  which  outlives  his  life-interest,  and  had  been 
created  by  the  previous  owner  in  fee-simple :  3.  Where 
the  interest  of  the  party  entitied  to  receive  the  rents, 
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aod  the  leasee  or  party  bound  to  pay  them,  determines  by 
the  same  event, — as,  in  the  case  of  a  lease  created  by  a 
tenant  for  life,  beyond,  or  without,  a  power  for  that  pur- 
pose. In  the  first  of  these  cases,  the  common  law,  ac- 
cording to  which  the  heir-at-law  takes  the  rent,  as  inse- 
parable from  the  reversion,  is  not  affected  by  either  of 
the  statutes  11  Geo.  2,  or  4  &  5  Will  4.  In  the 
second  case,  the  rent,  being  incident  to  the  reversion, 
became,  after  the  death  of  the  tenant  for  life,  without 
any  doubt  or  question,  the  right  of  the  reversioner,  until 
the  statute  of  the4  &  5  Will  4,  c  22.  In  the  third  case, 
it  was  equally  dear  that, — the  interest  both  of  the  party 
to  receive,  and  the  party  to  pay  rent,  determining  by 
the  same  event,  the  latter  altogether  escaped  from  the 
payment  of  rent.  This  was  the  mischief  against  which 
the  statute  11  Geo.  2,  c  19,  s.  15,  was  designed  to  pro- 
Tide  (a). 


1844. 


JtrgwMut, 


The  preamble  of  the  statute  4  &  5  W.  4,  c.  22,  men- 
lions  doubts,  which  are  to  be  removed  by  declaration, 
and  inconveniences,  which  are  to  be  remedied  by  enact- 
ment As  to  the  first  class  of  cases,  there  was  no  doubt — 
it  was  always  clear  that  the  heir,  and  not  the  executor, 
took  the  rent.  There  was  neither  inconvenience  nor 
evil  in  his  doing  so ;  it  was  the  law  of  inheritance ;  it  was 
no  more  an  evil  than  are  the  laws  which  govern  the  de- 
scent of  real  and  personal  property.  It  is  in  the  domi- 
nion of  the  tenant  in  fee  simple  to  deal  with  his  estate  as 
he  wilL  Even  the  accidental  consequence,  that  his  real 
estate  might  not,  owing  to  his  death  intestate,  be  subject 
to  his  simple  contract  debts,  could  no  longer  be  sug- 
gested, for  a  prior  statute  {b)  had  rendered  real  estate 
assets  in  equity ;  and,  had  it  been  otherwise,  it  is  not 
thus  that  the  l^slature  could  be  supposed  to  have  in- 


(a)  1  Swan.  340,  n.,  Id.  355.        (6)  3  &  4  Will.  4,  c.  104. 
VOL.  nL  N  H.  W. 
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tended  to  bring  real  estate  within  the  reach  of  creditorB. 
In  the  second  class  of  cases,  there  were  no  doubts  to  be 
removed,  but  there  was  much  of  inoxiYenienoe.  A 
tenant  for  life,  as  the  statute  expresses  it,  ^  whose  income 
was  wholly  ix  prindpaUy  deriyed  from  rents,"  and  other 
periodical  payments,  lived  almost  up  to  the  day  when  the 
payment  became  due, — ^relied  upon  that  source  of  main* 
tenance,  when,  by  the  accident  of  his  death,  the  opera- 
tion of  the  law  was  to  take  firom  him  that  induMtte  li^t 
which  he  had  acquired,  and  wholly  deprive  him  of  his 
income  fircmi  the  last  rent  day.  In  the  third  class  of 
cases,  there  was  both  doubt  and  inconvenience,  to  which 
the  statutes  properly  apply  (a). 


The  ^  tenant  in  fee  simple,"  mentioned  in  the  second 
secticm,  refers  to  the  person  by  whom  the  lease  is  made; 
not  the  person  who  has  the  interest  referred  to.    The 
words  **  the  death  of  any  person  interested  in  any  such 
rents  "  do  not  suitably  describe  the  estate  or  interest  of 
the  tenant  in  fee.  The  ^'  death"  of  the  person  interested 
is  assumed  to  be  one  means  of  determining  the  interest; 
the  ^*  determination  by  any  other  means  "  of  such  in- 
terest, which  may  be  by  the  death  of  the  cestui  que  vie, 
equally  assumes  that  it  b  to  be  a  case  where  the  interest 
does  in  some  way  determine ;  and,  therefore,  cannot  apply 
to  the  case  of  the  absolute  owner  or  tenant  in  fee,  whose 
interest  does  not  determine  by  his  deatL     If  the  statute 
were  held  to  i4>ply  to  the  heir  in  this  case,  it  must 
equally  apply  to  a  devisee, — ^if  to  a  devisee,  it  must  ap- 
ply to  a  specific  l^atee  of  stock,  as  against  whom  appo^ 
tionment  of  dividends  may  be  insisted  upon;  and  many 
questions  wiU  arise  in  the  administration  of  estates  which 
were    certainly  not  contemplated  by  the  k^blatuie. 
They  cited  Olderskaw  v.  Holt{b). 

(a)   See  Ex  parte  Sa^,   1        (5)  12  Ad.  &  £U.  590,  per 
Swan.  337»  and  Id.  340,  et  teq.      Ookridge^  J.  (p.  596). 
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[It  was  oLbo  argued,  that  the  enacting  clause  of  the 
act  should  be  construed  with  reference  to  the  preamble. 
RyoB  y.  Rowles{a);  Ash  v.  Abdy{b)\  Scdheld  v.  John- 
son (c).] 

Mr.  RomShf  and  Mr.  Bailyy  in  support  of  the  bill. 

The  effect  of  the  argument  against  the  apportionment 
in  this  case  is,  to  strike  out  the  words  **  tenant  in  fee  " 
fix>m  the  act,  for  these  words  would,  at  least,  be  unne- 
cessary, and,  according  to  the  construction  of  the  Defend- 
ants, have  no  other  result  than  that  of  creating  an  ambi- 
guity. On  the  other  hand,  supposing  that  it  was  desired 
to  express  the  meaning  which  the  Plaintiffs  contend  that 
the  act  should  receive,  it  will  be  found  very  difficult  to 
convey  that  meaning  in  other  terms,  or  in  terms  not 
liable  to  a  sinular  question.  The  Plaintiff  rely  on  the 
express  words  of  the  statute,  and  claim,  under  those 
words,  their  aj^rtioned  share  of  rents  from  'Hhe 
death  of  the  person  interested,"  and  under  whom  they 
derive  their  right.  Another  effect  of  the  construction 
f(Nr  which  the  Defendants  contend  is,  that  a  devisee  for 
Ufe,  succeeding  a  tenant  in  fee,  will  not  only  take  the 
whole  rents  for  the  period  in  which  the  tenant  in  fee 
dies,  but  will  also  take  the  apportioned  rent  up  to  the 
time  of  his  own  death, — an  advantage  given  to  one  of  the 
successive  possessors  of  the  estate  over  the  others,  which 
is  entirely  capricious,  and  not  to  be  lightly  attributed 
to  the  legislature.     They  mentioned  In  re  Markby  ((/). 


1844. 


ATffWKMWtt 


ViCE-CnANCELLOR. — The  question  arises, — ^between 
the  heir  and  personal  representative  of  a  tenant  in  fee 


Judgment, 


(a)  1  Ves.  364,365. 
\b)  3  Swan.  664. 


(c)  1  Hare,  207,  208. 
{d)  4  Myl.  &  Cr.  484. 
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simple, — whether,  under  the  statute 4  &  5  WilL  4,c,  22  (a), 
the  rents  payable  by  the  husbandry  tenants  are  apportion- 
able  between  such  heir  and  personal  representative. 

The  cases  shewing  the  state  of  the  law  prior  to  that 
act  are  collected  in  Mr.  SwanstorCs  \erj  elaborate  note 
to  the  case  of  JSr  parte  Smyth  (i). 


The  statute  4  &  5  Will.  4,  c  22,  begins  by  reciting 
the  statute  11  Geo.  2,  c  19,  s.  15,  under  which  the  ex- 
ecutors or  administrators  of  a  tenant  for  life,  who  hap- 
pened to  die  before  or  on  the  day  on  which  any  rent  was 
reserved  or  made  payable  upon  a  demise  or  lease  which  de- 
termined on  the  death  of  such  tenant  for  life,  was  enabled 
to  recover  the  whole  or  a  proportionable  part  of  the  rent. 
The  statute  then  recites  a  doubt  whether  the  provisions 
of  that  act  apply  to  every  case  in  which  the  interests  erf 
tenants  determine  on  the  death  of  the  person  by  whom 
such  interests  have  been  created,  and  on  the  death  of 
any  life  or  lives  for  which  such  person  was  entitled  to 
the  lands  demised ;  and  that  it  is,  therefore,  desirable 
that  such  doubts  should  be  removed  by  a  declaratory 
law :  And  (after  intermediate  recitals,  to  which  I  will 
immediately  refer)  the  act,  by  the  first  section,  dedareB 
(in  efiect)  that  all  rents  reserved  and  made  payable  in 
leases  which  determine  on  the  death  of  the  person 
making  them,  or  on  the  death  of  the  life  or  lives  for 
which  such  person  was  entitled  to  the  lands  demised, 
shall  be  within  the  provisions  of  the  act  1 1  Geo.  2,  c  19. 
This  is  the  whole  that  is  enacted  by  the  first  section  of 
the  act  4  &  5  Will.  4,  c.  22,  and  it  applies  only  to  cases 
in  which  the  interest  of  the  tenant  determines. 


(a)  An  act  (familiarly  known 
as  Mr.  PouUer^s  Act)  to  amend 
an  act  of  the  1 1  Geo.  2,  respecting 
the  apportionment  of  rents,  an- 


nuities, and  other  periodical  pay- 
ments. 

(b)  1  Swan.  337. 
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Id  the  preamble  in  the  first  section,  however,  other 
cases  are  mentioned  to  which  it  is  proposed  that  the  law 
of  apportionment  shall  be  made  applicable,  and  to  those 
cases  the  enactments  in  the  second  section  exdusively 
apply :  the  question  is,  whether  the  present  case  is  one 
of  those  which  fall  within  that  section. 
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The  preamble  in  this  respect  is  as  follows:  ^^And 
whereas,  by  law,  rents,  annuities,  and  other  pajonents, 
due  at  fixed  or  stated  periods,  are  not  apportionable 
(unless  express  provision  be  made  for  the  purpose),  from 
which  it  often  happens  that  persons  (and  their  represent- 
atives) whose  income  is  wholly  or  principally  derived 
from  these  sources,  by  the  determination  thereof  before 
the  period  of  pajonent  arrives,  are  deprived  of  means  to 
satisfy  just  demands,  and  other  evils  arise  from  such 
rents,  annuities,  and  other  payments  not  being  appor- 
tionable, which  evils  require  remedy." 


From  this  preamble  it  is  manifest,  that  one  class  of 
cases  with  which  the  legislature  proposed  to  deal  were 
those  in  which  persons  having  life  estates  only,  in  rents, 
annuities,  and  other  payments,  due  at  fixed  or  stated  pe- 
riods, lost  the  whole  of  a  periodical  payment  by  dying 
befi>re  the  entire  pajonent  had  become  actually  due. 
But  the  preamble  goes  further,  and  says,  that  other 
evils  arise  from  the  rents,  annuities,  and  other  payments, 
not  being  apportionable ;  leaving  it  doubtful  whether 
diose  other  evils  apply  to  cases  of  a  similar  kind,  or  to 
cases  of  a  different  class.  The  result,  therefore,  is,  that 
the  preamble  is  general,  and  the  expressions  of  the  enact- 
ing clause  must  determine  the  case. 

It  was,  I  think,  admitted  in  argument, — but,  if  not 
admitted,  I  am  prepared  to  express  my  opinion, — that  no 
Intimate  ailment  in  favour  of  the  claim  of  the  executor 
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oompoeitioiis,  or  other  payments^  aa  aforesaid,  or  in  the 
estate,  fund,  office,  or  benefice  from  or  in  respect  of  which 
the  same  shall  be  issuing  or  derived,  or  on  the  determi- 
nation by  any  other  means  whatsoever  of  the  interest  of 
any  such  person,  he  or  she,  and  his  or  her  executors,  ad- 
ministrators or  assigns,  shall  be  entitled  to  a  proportion 
of  such  rents  "  and  other  payments.  The  sole  question, 
then,  is,  whether  the  death  of  the  person  interested  in  the 
rent  or  other  payment — the  event  on  which  the  appor- 
tionment is  to  take  place — must  not  be  understood  as  a 
death  occasioning  the  determination  of  the  interest, — 
whether  that  is  not  the  necessary  effect  of  the  immediate 
context  "  determination  by  any  other  means."  I  am  of 
opinion  that  it  must  be  so  understood  I  notice,  indeed, 
that,  in  the  succeeding  part  of  the  section,  after  enact- 
ing that  the  executor  ^*  shall  be  entitled  to  a  proportion 
of  such  rents,"  and  other  payments,  **  according  to  the 
time  which  shall  have  elapsed  from  the  conunencement 
or  last  period  of  payment  thereof  respectively,  (as  the 
case  may  be),  including  the  day  of  the  death  of  such 
person,  or  of  the  determination  of  his  or  her  interest," 
— ^the  word  "other"  does  not  occur;  but  I  think  that 
port  of  the  section  must  receive  its  construction  from 
what  precedes  it.  And  upon  that  preceding  part  my 
ojnnion  is  clear,  both  on  the  words  of  the  act,  and  the 
reason  of  the  thing,  which  was  well  explained  in  Mr. 
Bolt's  argument. 


1844. 


Judgment. 


It  was  objected  to  this  construction  of  the  act,  that 
one  consequence  would  be,  that,  where  a  tenant  in  fee- 
umple  devised  to  one  as  tenant  for  life,  the  devisee  for 
life  would  take  the  entire  periodical  rent  due  at  the  first 
day  of  payment  after  the  commencement  of  his  estate, 
and  his  proportionable  share  up  to  the  day  of  the  deter- 
mination of  his  life  interest.  The  law  would  operate  in  his 
&vour  both  at  the  be^nning  and  the  end  of  his  life  estate. 
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This,  no  doubt,  may  be  the  eflfect  of  the  combined  opera- 
tion of  the  act  and  the  pre-existing  law;  and  although 
it  is  an  anomaly,  I  think  it  is  not  an  argument  of  any 
great  force,  upon  the  construction  of  the  act,  which  does 
not  aflfect  to  control  the  power  of  the  tenant  in  fee  to 
dispose  of  his  estate,  as  between  his  devisees,  or  real  and 
personal  representatives,  as  he  may  think  proper. 

Demurrer  allowed. 


29M  March. 

Verification  of 
the  copy  of  the 
bill  served  un- 
der the  24th 
Order  of  Au- 
gust, 1841. 

Itis  not  suffi- 
cient that  the 
copy  of  the  bill 
served  under 
the  24th  Order 
has  been  exa- 
mined with  the 
office  copy; 
unless  the  office 
copy  be  proved 
to  have  been 
examined  with 
the  engross- 
ment. 


COLEMAN  V.  RACKHAM. 

XN  this  case,  (which  is  reported  2  Harcy  p.  354),  under 
the  Order  XXIV.  of  August,  1841,  a  memorandum  of 
service  of  a  copy  of  the  bill  examined  with  the  office  copy 
was  entered. 


The  Vice-Chancellor,  this  day,  adverting  to  the 
case,  said,  that  the  point  had  been  considered  by  the 
other  Judges  of  the  Court,  and  they  were  of  opinion 
that  the  examination  with  the  oflBce  copy  ought  not  to 
satisfy  the  Court,  unless  the  oflSce  copy  were  proved  to 
have  been  examined  with  the  bill  The  copy  of  the  bill 
served  under  the  Orders  XXIII.  and  XXIV.,  of  Au- 
gust, 1841,  ought  to  be  examined  cither  with  the  en- 
grossment, or  with  some  other  document,  proved  to  have 
been  previously  examined  with  the  engrossment(a) :  he 
should  not,  therefore,  in  this  respect,  follow  the  case  of 
Coleman  v.  Rachham  in  future. 


(a)  In  the  first  cases  in  which 
these  orders  were  brought  into 
operation,  it  was  insisted  by  the 
officers  of  the  Court  that  no  other 
than  office  copies  would  suffice ; 
(see  Blew  v.  Martirif  1  Hare, 


150) ;  but  it  would  seem,  from  the 
above  intimation,  that  an  ofiee 
copy  (not  being  an  exammed 
copy)  does  not  satisfy  the  tenns 
of  the  Order. 
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KEAESLEY  v.  WOODCOCK. 

/IQthJuIy. 
OHN  HODSONy  by  his  will,  dated  in  February,  Bequest  of  a 

1828,  among  other  things  directed  his  executors  and  trust  funds,  in 

trustees  to  stand  possessed  of  the  sum  of  12,000/.  upon  ^^  ex^ut^s, 

trust,  out  of  the  interest  thereof  to  pay  150/.  each  to  his  administrators, 

lueces,  Margaret  and  Frances  Kearsley;  and,  upon  fur-  provided  that, 

ther  trust,  during  the  life  of  Margaret  and   Frances  during  the  life 

Kearsleu,  or  of  either  of  them,  to  pay  such  of  the  interest  ®^  ?•  °*"  ^'* 

•^  .  assign,  charge, 

and  annual  produce  of  the  said  sum  of  12,000/.  as  was  not  or  otherwise 

disDOse  of  his 

thereinbefore  directed  to  be  paid  to  Margaret  and  Frances  ghare  in  the 
Kearsley  respectively  unto  his  nephews,  James  and  Tho-  ^gt^hereof"" 
mas  Kearsley,  their  respective  executors,  administrators,  or  attempt  or 

,  ,  agree  so  to  do, 

and  assigns,  in  equal  shares ;  and  from  and  after  the  de-  or  do  any  act 

cease  of  the  survivor  of  them  the  said  Margaret  and  ^lare^in  the'said 

Frances  Kearsley  to  stand  possessed  of  8000/.,  i)art  of  "Jj^g^^o'hfjnP^J" 

the  said  sum  of  12,000/.,  and  the  securities  upon  wliich  or  his  execu- 

the  same  should  be  invested,  and  the  interest  and  annual  nistrators, 

produce  thereof,  in  trust  for  the  ^A  James  Kearsley  and  ^wted^rwlme 

Thomas  Kearsley  respectively,  their  respective  executors,  other  person, 

then,  and  in 

administrators,  and  assigns,  in  equal  shares  and  proper-  such  case,  all 
tions,  as  tenants  in  common.     Provided  always,  and  he  ^ght^  title,  and 
thereby  declared,  that  if  the  said  James  Kearsleii  and  i^^^jest  in  such 

•'  '  "^  trust  monies 

Thomas  Kearsley,  or  either  of  them,  during  the  life  of  should  abso- 

._  lutelT  cease  and 

either  of  them  the  said  Margaret  and  Frances  Kearsley,  determine,  and 
should  assign,  charge,  or  otherwise  dispose  of  their  or  ^ereupon^be- 

come  absolutely 
forfeited ;  and  the  trustees  should  thenceforward  stand  possessed  of  the  shares  or  share  so  for- 
feited, in  tmst  to  pay,  apply,  and  dispose  of  the  annual  produce  thereof,  during  the  lives  of  B. 
and  C,  for  the  support  and  maintenance  of  A.,  and  of  his  wife  and  family,  or  otherwise  for 
his  and  their  bencd&t,  in  such  manner  as  the  trustees  should  think  proper,  and  after  the  death 
of  B.  and  C.  should  settle  and  assure,  or  pay  and  apply,  and  dispose  of  the  share  so  for- 
feited, in  troat  for,  or  for  the  benefit  of,  A.  and  his  family,  in  such  manner  as  they  should 
in  their  discretion  think  proper.  A.  assigned  all  his  property  to  trustees  for  his  creditors,  and 
tho^^yy  committed  an  act  of  bankruptcy,  and,  a  fiat  being  issued  against  him,  he  was  declared 
a  bankrupt: — Held^  that,  upon  the  execution  by  A.  of  the  assignment,  his  share  and  interest 
in  the  tmst  monies  became  subject  to  the  trust  declared  by  the  will  for  the  benefit  of  A.  and 
his  wife  and  fomily;  that  A.  was  not  of  necessity  entitled  to  any  part  of  the  income  of  the 
trust  monies  separately  from  his  wife  and  children  ;  but  that  any  interest  of  A.  in  the  trust 
mooiet  not  applicable  for  the  support  and  maintenance  of  his  wife  and  children  passed  to  his 
aaaignees  on  hia  bankruptcy. 

VOL.  ni.  o  u.  w. 
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V. 

Woodcock. 


Statement, 


his  shares  or  share  of  and  in  the  interest  and  annual 
produce  of  the  said  sum  of  12,000/.,  or  his  or  their  shares 
or  share  of  and  in  the  said  principal  sum  of  12,000/.,  or 
the  securities  on  which  the  same  should  be  invested,  or 
attempt  or  agree  so  to  do,  or  do  any  act  whereby  their 
or  either  of  their  shares  or  share  of  and  in  the  said  inter- 
est, monies,  and  premises,  if  payable  to  themselves  or 
himself,  their  or  his  executors  or  administrators,  would 
become  vested  in  some  other  person  or  persons,  Then 
and  in  such  case,  and  immediately  thereupon,  the  testa- 
tor directed  that  all  the  estate,  right,  title,  and  interest 
of  such  of  them  the  said  James  Kearsley  and  ThomoM 
Kearsleyy  his  executors  or  administrators,  so  assigning  or 
disposing  of,  or  agreeing  to  assign  and  dispose  of,  his 
share  in  the  said  interest,  monies,  and  premises,  or  doing 
any  other  act  whereby  the  same  would,  if  this  proviso 
were  not  contained  in  that  his  will,  vest  in  or  become 
payable  to  any  other  person  or  persons  as  aforesaid,  should 
absolutely  cease  and  determine,  and  the  same  should  there- 
by and  thereupon  become  absolutely  forfeited,  and  the 
trusts  thereinbefore  declared  of  and  concerning  his  share 
which  should  not  then  have  been  carried  into  effect,  should 
cease  and  detennine.  And  the  said  executors  and  trus- 
tees, and  the  survivor  of  them,  and  the  executors,  admi- 
nistrators, and  assigns  of  such  survivor,  should  thence- 
forth stand  and  be  possessed  of  and  interested  in  the 
share  or  shares,  which  should  be  so  forfeited  as  aforesaid 
of  the  said  sum  of  12,000/.,  and  the  securities  upon  which 
the  same  should  be  invested,  and  the  interest  and  annual 
produce  thereof,  in  trust,  to  pay,  apply,  and  dispose  of 
the  interest  and  annual  produce  thereof,  during  the  life 
ofeitherofthemthc  &eL\A  Margaret  oxid  Frances  Kearsley, 
for  and  towards  the  support  and  maintenance  of  such  of 
them  the  said  James  Kearsley  and  TJiomas  Kearsley,  as 
would  otherwise  have  been  entitled  to  receive  the  same, 
and  of  his  wife  and  family,  or  otherwise  for  his  or  their 
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bendSt,  in  sach  maimer  as  the  said  trustees  or  trustee 
dioold  think  proper;  and  from  and  after  the  decease  of 
the  surviyor  of  them,  the  said  Margaret  and  Frances 
Kearsky,  in  trust  that  they  the  said  trustees  or  trus- 
tee should  settle  and  assure,  or  pay  and  apply  and  dis- 
pose o^  the  share  or  shares  ^hich  shall  be  so  forfeited 
of  and  in  the  said  principal  sum  of  12,000/.,  and  the 
securities  on  which  the  same  should  be  invested,  and  the 
interest  and  annual  produce  thereof,  to  or  in  trust  for 
or  for  the  benefit  of  the  person,  or  respective  persons, 
whose  share  or  shares  should  have  been  so  forfeited,  and 
his  fSunily,  or  their  respective  families,  in  such  manner 
as  the  said  trustees  or  trustee  shonld,  in  their  or  his 
discretion,  think  proper. 


1843. 


Kearslet 

V. 

Woodcock. 


Statement. 


The  testator  died  in  1828.  His  estate  was  adminis- 
tered by  his  executors,  and  12,000/.  invested,  and  part 
of  the  dividends  applied  in  payment  of  the  annuities,  to 
Margaret  and  Frances^  and  the  surplus  was  paid  to 
James  and  Thomas.  On  the  9th  of  March,  1842, 
Thcmcts  executed  a  conveyance  and  assignment  of  all 
his  real  and  personal  property  to  trustees  for  his  credi- 
tors, and  thereby  committed  an  act  of  bankruptcy; 
upon  which  a  fiat  issued,  on  the  12th  of  March,  and  he 
was  declared  a  bankrupt. 


The  wife  and  children  of  Thomas  Kearsleg  instituted 
this  suit  against  his  assignees  in  the  bankruptcy,  the 
trustees  under  the  will,  and  the  bankrupt,  praying  a 
declaration,  that,  from  and  after  the  9th  March,  1842, 
when  Thomas  KearsUy  executed  the  said  conveyance 
ftnd  assignment,  his  estate  and  interest  under  the  will 
became  absolutely  forfeited,  and  that  the  trusts  con- 
cerning the  same  for  his  benefit  ceased  and  determined, 
and  thereupon  the  Plainti&  became  entitled  to  have  a 
moiety  of  the  surplus  interest  of  the  12,000/.  applied 
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Woodcock. 


Statement, 


for  their  maintenance  and  support,  or  otherwise  for 
their  benefit  under  the  trusts  of  the  will,  until  the  de- 
cease of  the  survivor  of  Margaret  and  Frances  ;  and  that 
from  and  after  the  decease  of  such  survivor,  the  trustees 
and  the  survivor  of  them,  his  executors,  &c.,  should 
stand  possessed  of  4000/^,  part  of  the  12,000/.,  and  the 
interest  and  annual  produce  thereof^  upon  trust  to  settle, 
assure,  or  pay  and  apply  and  dispose  of  the  same,  for 
or  for  the  benefit  of  the  Plaintifis,  in  such  manner  as  the 
s^d  trustee  or  trustees  should,  in  their  or  his  discretion^ 
think  proper;  and  that,  if  necessary,  the  4000/.  might 
be  secured  for  the  benefit  of  the  Plaintiffs,  under  the 
trusts  of  the  will,  and  the  produce  thereof  applied,  from, 
time   to  time,  for  their  benefit,  as  the  Court  should 
direct. 


The  Defendants,  the  assignees,  by  their  answers  sub- 
mitted whether  the  direction  in  the  will  was  not  inef- 
fectual to  defeat  or  divest  the  right  of  Thomas  Kearsley; 
or  if  it  was  to  any  extent  effectual,  whether  they,  as  his 
assignees,  were  not  entitled  to  so  much  of  the  surplus 
interest,  and  of  the  4000/.,  as  would  have  been  payable 
or  applicable  for  the  maintenance  or  support  of  Thomas 
Kearsley  himself. 

Thomas  Kearsley^  the  bankrupt,  was  served  with  a 
copy  of  the  bill,  and  did  not  appear. 


Arjfument. 


Mr.  Romilly  and  Mr.  Palmer^  for  the  PMntiffs,  sub- 
mitted that  the  interest  of  Thomas  Kearsley  under  the 
will  ceased  upon  his  execution  of  the  assignment  of  the 
9th  of  March,  1842.  Dommett  v.  Bedford  {a\  Cooper  v. 
Wyatt  (i),  Lewes  v.  Lewes  (c),   Twopeny  v.  Peyton  (d). 


(a)  6  T.  R.  684;  3  Ves.  149. 
(6)  5  Madd.  482. 


(c)  6  Sim.  304. 
\d)  lOSitn.  487. 
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Godden  v.  Crowkurst  (a),  Brandon  v.  Aston  {b\  Rippon 
V.  Norton  (c),  Poffe  v.  Way  {d). 

Mr.  James  Parker,  for  the  assignees. 

The  assignment  of  the  9th  of  March  did  not  affect 
the  interest  of  JTiomas  Kearsley,  for  that  instrument, 
being  an  act  of  bankruptcy,  was  void.  Doe  d.  Lloyd  v. 
Powell  (e).  The  bankruptcy  had  the  effect  of  creating 
a  compulsory,  and  was  not  a  voluntary,  alienation.  Lear 
Y.  Leffyett(f),  Whitfield  v.  Prickett(y).  Even  should 
the  clause  of  forfeiture  take  effect  in  this  case,  either  on 
the  execution  of  the  void  assignment,  or  on  the  subse- 
quent bankruptcy,  the  trustees  were  still  bound  to  em- 
ploy the  trust  funds  in  some  measure  for  the  benefit  of 
the  bankrupt,  and  whatever  individual  benefit  the  bank- 
rupt would  retain  passed  to  his  assignees.  He  cited 
also  Snowdon  v.  Dales  (A),  Green  v.  Spicer  (i),  Piercy  v. 
Roberts  (A),  Lord  v.  Bunn  (/). 
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KSARSLKT 

V, 

Woodcock. 


Argument, 


The  ViCE-CnANCELLOR,  adverting  to  the  case  of 
Wetherelly,  Wilson  (m),  said,  that  it  was  not  of  necessity 
that  any  part  of  the  trust  funds,  under  such  a  gifl  as  the 
present,  must  be  applicable  for  the  separate  benefit  of 
the  husband  or  father  who  had  become  bankrupt.  The 
whole  property  might  not  be  more  than  sufficient  for 
the  support  and  maintenance  of  the  wife  and  children ; 
and  the  benefit  which  the  bankrupt  derived  from  the 
property  might  not  be  capable  of  severance, — ^it  might  be 


Judgment, 


(a)  10  Sim.  642. 

(b)  2  Y.  &  C.  C.  C.  24. 

(c)  2  Beav.  63. 

(d)  3  Beav.  20. 

(e)  5  B.  &  C.  308. 

(/)  2  Sim.  479;  S.C.  1  R.  & 
Myl.  690. 


(g)  2  Keen,  608. 
(A)  6  Sim.  524. 
(i)  1  R.  &  Myl.  395. 
(k)  1  Myl.  &  K.  4. 
(0  2  Y.  &  C.  C.  C.  98. 
(m)  1  Keen,  80. 
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KVAHSLET 

V, 

Woodcock. 
Judgment, 


of  such  a  kind,  tlxat  no  definite  portion  of  the  principal 
or  income  could  in  respect  thereof  be  diverted  from  its 
application  for  the  benefit  of  the  other  members  of  the 
family, — supposing,  for  example,  the  joint  occupation  of 
a  house,  which  was  necessary  for  the  habitation  of  the 
wife  and  cliildren,  the  expense  of  which  was  not  in- 
creased by  the  circumstance  that  it  was  also  the  abode 
of  the  bankrupt  The  decree  in  this^^case  should  be 
similar  to  that  which  was  made  by  Lord  Langdak  in 
Page  v.  Way. 


Minute,  Declare,  that  the  Defendants,  N,  E,,  J,  S.^  and  /.  //.  S,^  the 

assignees  of  the  Defendant  Thomas  Kearsley,  are  entitled  to  the 
income  accrued  due  before  the  9th  of  March,  1 842,  the  date  of  the 
creditor's  deed  in  &c.,  and  not  paid  to  the  Defendant  Thoma*  Kean-" 
ley^  previous  to  his  bankruptcy,  on  one  moiety  of  the  residue  of  the 
sum  of  12,000/.  in  &c.,  after  providing  for  the  annual  payments  of 
1501. f  and  150/.  in  &c.;  and  let  the  Defendants  (the  trustees)  pay 
the  same  (if  any)  to  the  Defendant  /.  H.  S.  (official  assignee)  ac- 
cordingly ;  and  declare,  that  from  the  date  of  the  said  deed  of  the 
9th  of  March,  1842,  the  said  income  was  subject  to  the  trusts  of  the 
will  of  the  testator,  John  Hodsorty  in  &c.  declared  in  the  event  of 
the  forfeiture  therein  mentioned,  and  that,  according  to  the  tnic 
construction  of  the  said  will,  the  Defendant  Thomas  Kearsle%f,  the 
husband,  is  not  entitled  to  any  part  of  the  said  income  separately 
from  the  Plaintiffs,  his  wife  and  children.     And  that  any  interest  of 
the  said  Defendant  Thomas  Kearsley,  under  the  trusts  of  the  said 
will,  not  required  for  the  support  and  maintenance  of  the  Plaintiffi, 
his  wife  and  children,  goes  to  the  Defendants,  N,  £,,  J.  S,,  and 
/.  ff,  S.,  assignees  &c.     Refer  it  to  the  Master  in  rotation,  to  in- 
quire whether  the  present  annual  income  of  one  moiety  of  the 
residue  of  the  said  12,000/.,  after  providing  for  the  said  150/.  and 
150/.  as  aforesaid,  is  more  than  sufficient  for  the  maintenance  and 
support  of  the  Plaintiffs,  the  wife  and  children  of  the  Defendant 
Thomas  Kearsley,  and  if  so,  by  how  much.     Tax  the  costs  of  all 
parties  of  this  suit,— the  costs  of  the  Plaintiffs  and  the  Defendants, 
the  trustees,  as  between  solicitor  and  client,  and  let  the  same  be  paid 
and  retained  by  the  said  Defendants,  the  trustees,  out  of  the  income 
of  the  said  moiety  of  the  12,000/.,  after  providing  for  the  said  150/. 
and  150/.  as  aforesaid,  accrued  due  since  the  9th  of  March,  1842. 

Reserve  further  directions  and  the  subsequent  costs.     Liberty  to 
apply. 
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EEEVE  V.  ATTORNEY-GENEKAL.  22nd,  2m, 

^^  and  27th  July, 

Thomas  MEYRICK,  by  his  wUl,  dated  in  1839,  Bequest  of 

/v«»  1  /»  x"L*j_ii  •       stock  to  the 

^ter  giving  several  sums  of  money  to  cnan table  socie-  ««  Society  for 
ties,  to  be  paid  exclusively  out  of  such  part  of  his  per-  q^^J?!"*^  ^^^ 
gonal  estate  as  he  could  lawfully  charge  with  the  pay-  Poor,"  upon 
ment  of  legacies  to  charitable  uses,  and  directing  them  the  income  in 
to  be  applied  solely  within  the  principality  of  Wales,  *^  EouM-rent 
proceeded  to  make  bequests  in  the  following  words: —  of  seven  or 

....  .        more  country 

"  In  like  maimer,  and  with  the  like  limitation,  I  give  labourers  in  the 
lOOOi  in  the  new  3/.  10*.  per  cent.  Annuities,  to  the  ^^M^gitectcd 
*  Society  for  Bettering  the  Condition  of  the  Poor,'  held  j^^J^j^a 
in  London  or  elsewhere,  for  which  the  receipt  of  the  bequest  of  other 

^  ,  ,  ,  stock  to  the 

treasurers  for  the  time  being  shall  be  a  good  discharge  **  Society  for 
in  trust  to  pay  the  dividends,  amounting  to  35/.,  pay-  mentofFSnaJe 
able  on  January  5th  and  July  5th,  for  house  rent,  in  Servanu,"  up- 

"^  .^  '  'on  trust  to  dis- 

sums  not  above  51.  each,  to  seven  or  more  country  tribute  the  in- 
labourers  once  only,  on  producing  a  certificate  from  the  in  gratuities  to 
clergyman  or  churchwardens  of  their  honesty,  sobriety,  ^roeprinci^* 
quietness,  and  industry,  and  attendance  at  church,  and  pality, selected  in 

,  a  certain  man- 

theu*  not  possessing  money,  or  land,  or  goods,  to  above  ner.    The  two 

5^,.nor  receiving  parochial  relief.''     And  the  testator,  nounced  the  re- 

hy  his  said  will,  after  exhorting  servants  to  be  obedient  JJnd^dUciadmcd 

unto  their  own  masters,  and  to  please  them  well  in  all  the  legacies  :— 

.  .    .  Held,  that  the 

things,  not  answering  again,  and  not  purloining,  but  discretion  of  the 
having  all  good  fidelity  and  denying  ungodliness  and  j^  these  caw"? ' 
worldly  lusts,  and  to  live  soberly,  godly,  and  righte-  of  the  essence  of 

.r'      cr       .^  o  ^jjg  lYJiBt ;  that 

ouslj,  proceeded  as  follows: — "For  such  servants,  and  the  trust  being 

the  like  limitation  to  the  principality  of  Wales,  which  atc^l  for  wTtain 

contains  42,274  female  servants,  I  give  1000/.  in  the  definite  objwts, 

said  new  3/.  10*.  per  cent.  Annuities  to  the  *  Society  for  charity  gene- 

the  Encouragement  of  Female  Servants,'  held  at  110,  finitely,  it  was 

not  a  case  in 
which  the  dis- 
position of  the  fund  required  the  authority  of  the  sign  manual;  and  that  the  Court  would 
carry  tho  trust  into  eflSect  by  meant  of  a  srheme. 
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1^4,3.  Hatton  Garden,  or  ekewhere,  in  trust  to  pay  the  yearly 
dividends,  SoL^  in  sums  of  1/.  to  each  such  female  ser- 
vant, once  only,  on  their  producing  a  certificate,  to  be 
entered  on  the  books  of  the  society,  signed  by  the  mi- 
StaiememL  i"^^^  ^^^  churchwardens  of  their  parish,  of  their  r^u- 
lar  attendance  at  church,  and  by  their  masters  or  mis- 
tresses of  their  ten  years'  quiet  and  faithful  service,  at 
5L  or  less  per  ftnnnnij  and  of  their  nexer  having  been 
married  or  pregnant.^  ^^  Also  I  give  in  like  manner  to 
the  said  society,  the  further  sum  of  100/.  in  the  said 
new  SL  lOs.  per  cent.  Annuities,  in  trust  to  pay  the 
dividends  SL  lOs.  on  July  5th,  annually,  to  the  church- 
wardens of  the  parish  of  Holsworthy,  in  the  county  of 
Devon,  who  shall  on  the  Monday  following  openly  give 
2L  lOs,  of  that  sum  to  the  young  single  woman  resident 
in  that  parish,  being  under  thirty  years  of  age,  and  ge- 
nerally esteemed  by  the  young  as  the  most  deserving, 
and  the  most  handsome,  and  most  noted  for  her  quiet- 
ness, and  attendance  at  chmx^;  and  on  the  next  day 
shall  openly  ^ve  the  rem^der  of  that  sum  to  any 
spinster  not  under  sixty  years  of  age,  and  noted  for  the 
like  virtues,  and  not  receiving  parochial  relief.  These 
donations  shall  be  made  to  the  same  woman,  being 
single,  once  only,  and  at  noon,  and  their  names  and 
ages,  and  abodes,  and  the  sums  ^ven  to  each  not  recdv- 
ing  parochial  relief,  and  the  dates,  shall  be  duly  entered 
in  a  book  to  be  kept  safely  by  every  successive  church- 
warden, who  shall  sign  and  determine  each  payment 
under  this  title,  ^  Donations  made  to  maintAiTi  peace  on 
earth,  and  good-will  amongst  men.* " 

The  testator  gave  the  residue  of  his  personal  estate 
to  the  Society  for  Promoting  Christian  Eaiowledge,  to 
be  paid  to  the  treasurers  for  the  time  being,  whose  re- 
ceipt was  to  be  a  good  discharge  for  the  same,  in  trust  to 
pay  the  income  yearly  to  such  preacher,  appointed  and 
licensed  by  the  bishops,  as  therein-mentioned. 
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After  the  death  of  the  testator,  the  Society  for  Bet-  1843. 
teriog  the  Condition  of  the  Poor,  and  the  Society  for  rbbvb 
the  Encourae^ment  of  Female  Servants,  declined  the      .     *'• 

.  .  .  .1.1  Attornet- 

trnsts  of  the  ssdd  legacies,  as  not  being  within  the  pur-  Gkneral. 
poses  for  which  they  were  constituted.  The  bill  was  statement. 
filed  by  the  executor  against  the  treasurers  of  the  two 
societies  which  so  renounced  their  legacies, — ^the  trea- 
surers of  the  Society  for  Promoting  Christian  Kiiow- 
ledge,  and  the  Attorney-General, — for  the  administra- 
tion of  the  estate  under  the  direction  of  the  Court ;  and, 
if  necessary,  for  a  reference  to  the  Master  to  approve  of 
one  or  more  scheme  or  schemes  for  the  management  and 
distribution  of  the  charitable  legacies.  The  treasurers 
of  the  two  first-named  societies  disclaimed  by  their 
answers  the  legacies  given  to  those  societies,  and  the 
bill  was  dismissed  against  them. 

On  the  hearing  of  the  cause,  it  was  referred  to  the  Decree  for 
Master  to  inquire  and  state,  whether  the  personal  estate  counte  ^ntin. 
of  the  testator  was  pure  personal  estate,  or  whether  the  8^'  ^V^^  ' 

Mr         r  '  preliminary 

same  or  any  and  what  part  thereof  consisted  of  personal  finding  at  to 

/*        1  T     .  /»  />         1     t**c  nature  of 

estate   savouring  oi  realty,  and,  if  any  part  of  such  the  estate. 
personal  estate  consisted  of  personal  estate  savouring  of 
realty,  then  it  was  ordered,  that  the  Master  should  in- 
quire and  state  who  were  the  next  of  kin  of  the  testator 
living  at  the  time  of  his  death,  and  if  any  of  such  next 
of  kin  had  since  died,  who  were  liis,  her,  or  their  per- 
sonal representative  or  personal  representatives.     And 
if  the  Master  should  find,  that  the  said  personal  estate 
was  pure  personal  estate,  then  it  was  referred  to  the 
Master  to  take  the  usual  accounts  of  the  personal  estate 
of  the  testator,  and  his  debts  and  legacies  (a). 


(a)  See  contingent  decrees  for  on  proof  of  plaintiff's  debt.  I^k 
account,  Hughes  v.  Eades,  1  v.  Norton,  2  Hare,  382,  on  find- 
Hare,  489,  on  proof  of  parties  ing  that  all  parties  are  before  the 
being  out  of  the  jurisdiction,  and  court 
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184.3. 


•/W/llM. 

July  22nd. 
Argument. 


The  ^la^er,  bj  hL§  report,  found  that  the  testator 
was  not  poa«es6ed  of  any  personal  estate  which  aayoured 
of  realty ;  and  he  stated  the  accounts  of  the  estate,  and 
the  sakl  disclaimers  by  the  sud  two  societies  of  the  1^»- 
cies  bequeathed  to  them.     On  further  directions^ 

Mr.  ll'rayj  for  the  Attorney-General,  submitted  that 
the  distribution  of  the  disclaimed  legacies  for  charitable 
purposes  should  be  according  to  her  Majesty's  appoint- 
ment, by  sign  manuaL  He  cited  the  case  of  Denyer  y. 
Druce  (a),  in  which  legacies,  having  been  declined  by 


{a)  Denyer  s.  Druce,  1st  Julj, 
1829,  M.  R.  Decree  to  transfer 
and  pay  legacies  of  stock  to  such 
person  or  persona  as  his  majesty, 
hy  warrant  under  his  majesty's 
sign  manual,  should  appoint  to 
be  disposed  of  in  chanty : — There 
were  in  this  case  two  bequests, 
one  to  the  governors  of  Christ's 
Hospital,  on  trust  to  dispose  of 
the  dividends  of  a  large  sum  of 
stock  for  charitable  purposes. 
The  governors  declined  the  trust: 
—Granted  to  the  same  purposes 
to  which  the  dividends  were  di- 
rected to  be  applied  by  the  said 
governors. 

The  otherbequest  wasof  200"  7. 
stock  to  the  University  of  Oxford, 
— the  dividends  to  be  applied  in 
prizes  for  Divinity  subjects,  on 
certain  conditions.  The  Univer- 
sity declined  the  bequest  on  the 
terms  of  the  will : — Granted  to 
the  University  for  similar  pur- 
poses, on  other  terms.  See  Tam- 
lyn,  32. 

Mr.  Wray  also  referred  to  the 
following  cases. 

Da  Costa  v.  Da  Paz,  18th 
May,    1754.     To  be  applied  in 


some  other  charitable  use  as  his 
majesty  shovild  think  fit  to  ^rect. 

Bequest  of  1200/.  by  EUm*  Dm 
PuZj  income  to  be  applied  toward 
establishing  a  Jesuba  or  assembly 
for  daily  reading  the  Jewish  kw. 
Warrant  under  sign  manual,  di- 
recting the  Attorney-Genera)  to 
apply  for  an  order  of  the  court 
for  paying  1000/.  to  the  gover- 
nors and  guardians  of  the  Found- 
ling Hospital,  to  be  applied  by 
them  towards  supplying  a  preach- 
er in  their  chapel,  and  to  instruct 
the  children  under  their  care  in 
the  Christian  religion,  and  for 
other  incidental  expenses  atti*nd- 
ing  the  said  chapel.  See  1  Dick. 
258. 

^^^gfff  V.  Asgill,  27th  Novem- 
ber, 1818,  (V.-C.)  Declared, 
that  the  clear  residue  of  the  tes- 
tatrix's personal  estate  not  speci- 
fically brqueathed  ought  to  be 
disposed  of  in  charity. 

Bequest.  *^  \i  there  is  money 
left  unemployed,  1  desire  it  may 
be  given  in  charity  :**— Granted 
to  St.  George's  Hospital.  (See 
T.  &  R.  2G5,  S.  C.) 

Ware  v,  A I  tome y-  GeneraU  1 9th 
August,  1C24,    M.  R.     Dechr- 
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the  bodies  to  which  they  were  given,  were  disposed  of 
by  the  royal  warrant. 

^Ir.  TennatU  and  Mr.  Ftmey  for  the  executor,  sub- 
mitted that  inasmuch  as  the  charitable  purpose  was  not 
indefinite,  but  a  particular  trust  had  been  declared,  the 


atioD,  That  the  residue  ought  to 
be  disposed  of  in  charity  as  his 
majesty  shall  be  pleased  to  di- 
rect; and  decree  that  it  be  trans- 
ferred and  paid  to  such  person  or 
persons  as  his  majesty  by  royal 
sign  manual  shall  he  pleased  to 
appoint.  Bequest  of  residue  "  to 
the  Poor:** — Granted  to  the  poor 
relations  of  the  testatrix. 

Attorney- General  v.  London- 
derry,  (Hele's    Charity),    22nd 
November,  1825.     Declaration, 
that  in  the  events  which  had  hap- 
pened the  ri^ht  of  appointing  the 
fines  reserved,  and  to  be  reserved, 
upon   the  leases  of   the  estates 
comprised  in   &c.  to  charitable 
porpoaesy  was  in  his  majesty  by 
kis  sign  manual,  and  reservation 
of  further  directions  as  to  the  ap- 
plication of  the  funds  until  his  ma- 
jesty by  his   sign  manual  shall 
tignify  his  pleasure  with  respect 
to  the  application  thereof. 

Sanford     v.     Gibbons,    20th 

March.  1820,  M.  R.     Decreed, 

to  be  applied  in  charity  in  such 

manner  as  his  majesty  by  warrant 

under  his  majesty's  sign  manual 

should  appoint.      Bequest  to  a 

Lunatic  Asylum  not  existing: — 

Granted  to  a  poor  sister-in-law  of 

the  testator,  and  legatee  under 

the  will. 

Simon  v.  Barherj  22nd  June, 
1829.  Decreed  to  be  applied  in 
charity,  in  such  manner  as  his 


majesty  by  warrant  under  his 
majesty's  sign  manual  shall  be 
pleased  to  appoint.  Legacy  to 
treasurer,  governors,  or  directors 
of  Guernsey  Hospital,  (not  exist- 
ing) : — Granted  to  town  and 
country  Hospitals  of  Guernsey  in 
equal  moieties.  See  Tamlyn,  14. 
Thorley  v.  Byrne ,  4  th  Decem- 
ber, 1830,  V.-C.  To  be  applied 
in  such  manner  as  his  majesty  by 
warrant  under  his  majesty's  sign 
manual  should  be  pleased  to  ap- 
point. Bequest  to  the  North 
American  Institution,  (not  exist- 
ing):— Granted  to  the  Benevo- 
lent or  Stranger's  FMend  Society, 
a  charity  benefited  under  the  will 
of  the  testator. 

Re  Dickaton,  8th  December, 
1837,  V.-C.  Ordered  that  the 
executors  of  the  testator,  lliomas 
Dickason,  pay  the  residue  of  the 
1000/.  (after  retaining  and  pay- 
ing costs  as  directed  by  the  order) 
to  such  persons  as  her  Majesty 
should  by  sign  manual  appoint, 
for  the  use  of  such  charities,  and 
in  such  proportions  as  her  ma- 
jesty should  under  her  royal  sign 
manual  direct.  Bequest  to  ten 
such  charities  as  the  testator 
should  name,  IGO/.  each :  if  he 
should  not  name  them,  then  the 
executors  to  make  the  disposition. 
The  executors  declined  to  act  :— 
Granted  to  charities  in  unequal 
proportions. 
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Court  would  carry  it  into  effect,  either  strictly  or  cy 
pr^ ;  and  that  it  was  only  in  cases  where  the  fund  was 
to  be  applied  generally  to  charity,  without  an  indication 
of  the  mode,  that  the  application  of  the  fund  was  cast 
upon  the  Crown. 


Mr.  WethereR,  for  the  residuary  legatees. 

The  cases  cited  were — Moggridge  v.  ThackweU  {a), 
Ilayter  v.  Trego  (5),  Paice  v.  Archbishop  of  Canterbury  {c\ 
Attorney' General  y.  The  Ironmongers^  Company  {d)y  Om- 
maney  v.  Butcher  (e). 


Jufy  27th. 
Judgment. 


Vice-Chancellor  : — 

The  suggestion  on  behalf  of  the  Attorney-General  is, 
that,  inasmuch  as  the  trustees  appointed  by  the  testator 
have  refused  to  act,  the  Court  has  no  means  of  carrying 
the  particular  trusts  into  execution;  for  it  is  said,  that 
the  societies  which  the  testator  selected  as  the  instru- 
ments for  distributing  these  charitable  funds,  were  not 
in  the  situation  of  ordinary  trustees;  that  their  places 
could  not,  like  those  of  ordinary  trustees,  be  supplied 
by  others;  that  it  must  be. assumed  the  testator  ap- 
pointed these  particular  societies,  because  he  considered 
them,  owing  to  the  objects  for  which  they  exist,  as  pe- 
culiarly conversant  with  the  facts  necessary  to  render  the 
exercise  of  their  discretion  in  the  disposal  of  the  fund  more 
valuable  than  that  of  any  other  persons,  and  that  there- 
fore the  discretion  of  the  trustees  is  of  the  essence  of  the 
trust:  on  the  other  hand,  it  is  said,  that  the  discl^mera 
of  the  trustees  do  not  affect  the  trust,  and  that  it  is 
sufficiently  defined  to  enable  the  Coiurt  to  execute  it. 


(a)  7  Ves.  36. 
(6)5  Russ.  113. 
(c)  14  Ves.  372. 


(e/)2Myl.  &K.  576;  S.  C.  2 
Beav.  313;Cr.  &  Ph.  208. 
(OT.  &R.27I. 
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In  the  case  of  Moggridge  v.  Thackwell  (a),  the  author- 
ities on  this  point  are  considered  by  Lord  Eldorij  and, 
noticing  the  point  as  one  of  great  difficulty,  he  says, 
^  it  being  established,  that  where  money  is  given  to 
charity  generally  and  indefinitely,  without  trustees  or 
objects  selected,  the  king,  as  parens  patriae,  is  the  con- 
stitutional trustee,  it  is  very  difficult  to  raise  a  solid 
distinction  between  an  original  gift  absolutely  indefinite 
and  without  qualification,  and  a  case  in  which,  by  mat- 
ter ex  post  facto,  the  gift  stands  before  the  Court  in 
consequence  of  that  accident,  as  if  it  had  originally  been 
^ven  indefinitely,  without  any  means  for  carrying  it 
into  execution  prescribed.   All  I  can  say  upon  it  is,  I  do 
not  know  what  doctrine  could  be  laid  down  that  would 
not  be  met  by  some  authority  upon  this  point;  whether 
the  proposition  is  that  the  Crown  is  to  dispose  of  it,  or 
the  Master  by  a  scheme  (A).**    Afi;er  adverting  to  seve- 
ral cases.  Lord  Eldon  continues,  ^'  In  the  other  cases, 
where  all  the  trustees  are  dead, — in  others  where  some 
of  them  are  dead,  the  discretion  being  wholly  or  partly 
gone,  or  where  the  trustees  surviving  would  not  act,  or 
where  some  would  and  others  would  not,  yet  the  Court 
in  a  great  number,  if  not  in  all  those  instances,  did,  by 
a  scheme,  distribute  the  fund  (c).^    And  he  concludes, 
that  the  run  of  the  cases,  with  the  exception  which  he 
mentions,  rather  import,  that,  where  originally  a  trust  is 
created  for  the  distribution  of  a  charity,  and  the  trust  is 
not  carried  into  execution,  inasmuch  as  it  was  originally 
a  trust,  and  not  in  a  strict  sense  a  general  and  indefinite 
gift  to  charity,  or  to  the  poor,  the  Court  would  execute 
it  by  a  scheme.    In  this  case  the  objects  of  the  trust  are 
pointed  out  by  the  will  with  great  minuteness.     I  have 
no  ground,  either  in  the  language  of  the  will  or  the  cir- 
cumstances of  the  case,  for  supposing  that  the  discretion 
of  the  particular  societies  named  in  the  will  was  of  the 
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essence  of  the  gifts,  so  that  the  disclaimers  of  those  so- 
cieties is  to  destroy  the  gift^  altogether.  I  think  that 
is  not  the  cuse.  And,  therefore,  following  the  view 
which  Lord  Eldon  took  of  the  question  in  the  case  I 
have  mentioned,  I  think  it  nmst  be  referred  to  the 
Master  to  settle  a  scheme  for  the  distribution  of  these 
legacies,  having  regtird  to  the  terms  of  the  charitable 
bequest  (a). 


Decree.  This  Court  doth  order,  that  1000/.  new  3/.  10^.  percent.  Annui- 

ties, part  &'c.  and  the  sum  of  50/.  19s.  5c/.,  part  &c.  cnsh,  be  carried 
over  iu  the  name  &c.  to  an  account  to  be  entitled  "  The  account  of 
the  legacy  for  bettering  the  condition  of  the  poor."  And  it  is  o^ 
dered,  that  1000/.  new  3/.  10.?.  per  cent.  Annuities,  other  part  &c. 
and  the  sum  of  50/.  19*.  bd,  other  part  &c.  cash,  be  carried  over  in 
the  name  &c.  to  an  account  to  be  entitled  "  The  account  of  the 
legacy  for  the  encouragement  of  female  servants."  And  it  is  or- 
dered, that  100/.  new  3/.  10*.  per  cent.  Annuities,  the  residue  fire 
and  the  sum  of  5/.  2«.  other  part  &c.  cash,  be  carried  over  in  the 
name  &c.  to  an  account  to  be  entitled  "  The  account  of  the  legacy 
to  the  parish  of  Holsworthy  in  the  county  of  Devon."  And  it  is 
ordered,  that  the  said  sum  of  5/.  2s.,  and  any  future  dividends  to  ac- 
crue due  on  the  said  100/.  new  3/.  10«.  per  cent.  Annuities,  be  paid  to 
the  Plaintiff  Philip  Reeve,  during  his  life,  or  until  the  further  order 
©f  this  Court ;  he  undertaking  to  remit  the  same,  when  received,  to  the 
churchwardens  for  the  time  being  of  the  said  parish  of  Holsworthy, 
to  be  applied  by  them  upon  the  trusts  of  the  will  of  tlie  said  testator. 
And  it  is  ordered,  that  it  be  referred  to  the  Master  &c.  to  settle  a 
scheme  for  the  administration  of  the  said  legacies  of  1000/.  and 
1000/.  new  3/.  10s.  per  cent.  Annuities,  which  have  been  respectively 
disclaimed  on  the  part  of  the  ''  Society  for  Bettering  the  Condition  of 
the  Poor,"  and  the  "  Society  for  the  Encouragement  of  Female  Ser- 
vants," having  regard  to  the  will  of  the  said  testator  in  &'c.  And 
the  said  Master  is  to  be  attended  by  all  parties  interested,  who  are 
to  be  at  liberty  to  lay  proposals  for  a  scheme  before  him.  Direc- 
tions as  to  the  residue,  costs,  &c. 

(a)  See  Seton  on  Decrees,  p.  133;   2  Roper  on  Legacies,  ed.  3, 
p.  164  et  teq. 
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FAULKNER  v.  DANIEL.  anTimNov. 

7th  Dec. 
HE  Plaintiffs  were  the  personal  representatives  of  The  testator,  by 

rv  w  -mr  -r      1         Ti»        1  L  -ij  his  will,  charged 

Dame  Janet  JyrLeod,  and  claimed  to  be  entitled  to  a  his  debts  and 
l^acy  of  5000/.,  bequeathed  to  her  by  the  wiU  of  John  t'f^3'' 

M'Leody  who  died  in  1775.  personal  estate, 

and  gave  such 
real  and  per- 

The  testator,  John  M^Leod,  was  seised  in  fee  simple  trustees  upon 
in  possession  of  a  plantation  in  Jamaica,  called  Colbecks,  *™*^  ^^'f  **"rf 
ukI  was  possessed  of  some  personal  estate.      Colbecks  (to  whom  also 
was,  both  at  the  time  the  testator  made  his  will  and  at  gacy),  with  re* 
his  death,  subject  to  a  mortgage  created  by  the  testator  fil.^t"and  ot^r 
in  the  year  1765.    The  testator,  by  his  will,  and  a  codi-  sons  of  the 

•^  ^  "  nephew  succes- 

cil  thereto,  after  charging  his  real  and  personal  estate  siveiy  in  tail 

with  the  payment  of  his  debts  and  several  annuities  and  main'der  to  the 

legacies,  including  a  legiwjy  of  1500Z.  to   his  nephew  ^^^^y'jjfhet  son 

JoAn,  the  son  of  his  brother  Donald  M^Leod^  gave  his  of  the  testator's 

brother  succes- 

real  and  personal  estate  to  trustees,  upon  trust,  in  de-  siveiy,  in  uii 

male,  remainder 
to  the  testator's 
own  right  heirs ;  and  added — "  and  upon  this  last-mentioned  contingency,  failing  heirs 
male  of  my  said  brother,  and  of  my  said  estate  going  to  my  right  heirs  more  remote  as 
aforesaid,  then  I  do  hereby  charge,  subject,  and  make  liable  my  said  estate  with  the  pay- 
ment of  the  sum  of  5000/.  to  my  niece."     The  testator  died  in  1775,  leaving  his  brother 
Ids  heir-at-law.     The  nephew  entered  into  possession  of  the  real  estate,  which  consisted  of 
«  plantation  in  Jamaica,  subject  to  a  mortgage  created  by  the  testator  in  1765.     The 
brother  afterwards  died,  leaving  the  nephew,  his  only  son,  and  then  heir-at-law  of  the  tes- 
tator :  the  nephew  died  in  1822,  without  issue  male.     The  bill  was  filed  in  1837  against 
the  mortgagees  and  the  devisees  of  the  nephew  to  obtain  payment  of  the  niece's  legacy 
of  5000/.:— ^e/d, 

That,  on  the  death  of  the  nephew  without  issue  male,  the  event  happened  on  which  the 
niece  would  become  entitled  to  the  legacy  of  5000/. ;  and  that  it  was  not  too  remote. 

That  the  nephew  was  only  bound  in  his  lifetime  to  keep  down  the  interest  of  the 
debts  and  legacies ;  and  that  he  was  entitled  to  keep  on  foot,  as  subsisting  charges  against 
the  real  estate,  the  principal  of  the  debts  and  legacies  paid  off  by  him,  and  also  his  own 
legacy. 

That  an  administrator  of  the  nephew,  to  whom  letters  of  administration  had  been 
granted  limited  to  the  purposes  of  the  suit,  was  a  sufficient  representative  of  the  personal 
estate  of  the  nephew  in  the  cause. 

That  the  heir-at-law  of  the  survivor  of  the  trustees  appointed  by  the  testator,  and  the 

Sirsonal  representative  of  the  testator,  should  properly  be  parties  to  the  cause ;  but  the 
efendants  not  having,  by  plea  or  answer,  objected  that  such  heir  or  personal  representa- 
tive were  necessary  parties,  the  Court  would,  under  the  40th  Order  of  Angust,  1841,  in 
the  circomstmnces  of  the  case,  make  a  decree  saving  their  rights. 
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fault  of  issue  of  his  own  body,  as  tberan  mentioned,  for 
his  said  nephew  John,  for  life,  with  remainder  to  the 
first  and  other  eons  of  John  successiTelj,  in  tail  male, 
with  remainder  to  the  second  and  every  other  son  of 
Donald  M^Leod  successiyely  in  tail  male,  with  remainder 
in  trust  for  the  testator's  own  right  heirs.  The  testator 
then  proceeded  to  bequeath  the  l^acy  in  question  in 
the  cause  in  the  following  words:  '*  And  upon  this 
last-mentioned  contingency,  failing  heirs  male  of  my 
said  brother,  and  of  my  said  estate  going  to  my  right 
heirs  more  remote  as  aforesaid,  then  I  do  hereby  change, 
subject,  and  make  liable  my  said  estate  with  the  pay- 
ment of  the  sum  of  5000^  sterling,  to  my  said  niece, 
Janet  AVLeody  over  and  above  the  sums  of  money  here- 
inbefore lefl  and  bequeathed  to  her."  The  testator  died 
in  1775,  without  issue,  leaving  his  brother,  IkmaU 
M^Leody  his  heir-at-law. 

Upon  the  testator's  death,  his  nephew  John^  the  son 
of  Donald  M^Leod,  became  entitled  for  life  to  the  resi- 
duary real  estate  of  the  testator,  including  Colbecksy 
subject  to  the  said  mortgage,  and  to  the  payment  of  the 
debts,  annuities,  and  legacies  bequeathed  by  the  wiL 
Donald  M^Leod  died  in  1786,  intestate,  and  without 
other  issue  male  than  John,  the  tenant  for  life.  John 
attained  his  age  of  twenty-one  years  in  March,  1782, 
and  afterwards  entered  into  possession  of  Colbecks, 

The  mortgage  of  1765,  shortly  after  the  testator's 
death,  became  vested  in  Thtcaites  and  Wheelwrighty  and 

was,  in  1815,  assigned  to  the  Defendants  Thomas  and 
John  Daniel     During  a  great  part  of  the  time  that 

Thtcaites  and  Wheeltmright  held  the  mortgage,  the  pro- 
duce of  Colbecks  was  consigned  to  them  in  this  country^ 
in  pursuance  of  a  contract  between  them  and  John 
M'Leod;  and,  from  the  time  of  the  assignment  of  the 
mortgage  to  Thomas  and  John  Daniel,  the  produce  of 
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€!olbecki  was,  in  pursuance  of  a  like  contract,  consigned 
tjo  Thomas  and  John  Danieh 

John  M^Leody  the  tenant  for  life,  paid  off  a  large  per- 
son of  the  principal  of  the  mortgage-debt  of  1765,  and 
-s^so  paid  the  principal  of  the  other  debts  of  the  testator, 
suid  several  of  the  legacies  to  which  the  testator  had  sub- 
jected the  estate.  The  Pliuntiffs  alleged  that  John  M^Leody 
SIS  tenant  for  life,  claimed  the  right  of  keeping  up  the  prin- 
cipal of  the  said  mortgage,  and  other  debts,  and  of  the  le- 
gacies, so  far  as  the  principal  of  such  mortgage,  debts,  and 
legacies,  had  been  pcud  during  his  own  estate  for  life 
out  of  the  annual  produce  and  income  of  Colbecks,  and  to 
stand  as  a  creditor  for  such  principal  sums,  and  also  for 
the  principal  of  his  own  legacy  of  1500/.,  as  charges  and 
incumbrances  against  the  estate  of  the  tenant  in  tail  in 
remainder,  in  case  he  (John)  should  have  a  son,  and  there 
should  be  a  tenant  in  tail  to  succeed  to  the  inheritance, 
after   the   determination  of  his   own  life  estate;   the 
Plaintiffs,  however,  insisted,  that  if  John  had  a  right  to 
keep  up  the  charges  which  had  been  paid  out  of  the  an- 
nual rents  and  profits  of  Colbecks  during  his  life  estate,  as 
between  himself  and  the  contingent  remainder-men  who 
might  succeed  to  the  inheritance  under  the  limitations  in 
the  will,  yet  he  had  not  a  right  to  keep  up  the  satisfied 
charges  against  the  debts,  legacies,  and  annuities  which 
remained  unpaid.     Johny  by  different  instruments,  de- 
clared his  intention,   for  some  purposes  and  to  some 
extent,  to  keep  alive  the  debts  and  legacies  which  he 
had  paid,  but  for  what  purposes,  or  to  what  extent, 
was  a  question  between  the  parties  in  the  cause.     By 
deeds,  dated  in  the  year  1815,  the  sum  remaining  due 
on  the  mortgage  of  1765,  and  all  securities  for  the 
same,  and  interest,  and  a  private  debt  owing  by  John 
M^Leody  were  assigned  to  the  Defendants  Thomas  and 
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John  Daniel,  as  fully  and  amply,  and  in  such  and  the 
same  manner  to  all  intents  and  purposes,  as  Thwaites 
and  JVlieelwright  then  held  the  same,  and  by  the  same 
deed  Colbecks  was  conveyed  to  Thomas  and  John  Daniel, 
subject  to  redemption,  and  to  the  other  trusts  affecting 
the  same.  By  another  deed  of  the  same  date,  in  consi- 
deration of  the  adyances  made  by  Thomas  and  John 
Daniel,  and  of  their  continuing  to  provide  supplies  f(« 
the  use  of  the  plantation,  John  M^Leod  conveyed  his 
reversionary  interest  in  Colbecks  to  Thomas  and  John 
Daniel,  by  way  of  security  for  the  monies  advanced  and 
to  be  advanced  by  them ;  and  by  the  same  deed,  for 
further  and  better  securing  the  said  principal  monies 
and  interest,  John  M^Leod  assigned  to  Thomas  and  John 
Daniel  his  legacy  of  1500/.,  and  also  all  and  singu- 
lar other  such  and  so  many  of  the  several  legacies  and 
other  charges,  liens,  and  incumbrances  whatsoever  as 
had  been  paid  off  with  the  monies  of  the  said  Johm 
APLeod,  and  for  which  he  would  or  might  be  a  credi- 
tor upon  the  premises  in  the  event  of  his  death  leaving 
issue  male. 


John  M^Leod,  the  tenant  for  life,  died  on  the  15th  of 
December,  1822,  without  issue  nude,  leaving  his  daugfar 
ters  and  co-heiresses,  co-heiresses  of  the  original  testator. 
John  M^Leod,  the  tenant  for  life,  clmming,  as  heir-at-law 
of  the  testator,  to  be  entitled  to  the  Colbecks  estate  under 
the  limitations  in  the  original  will  to  the  right  heirs  of  the 
testator,  by  his  will  devised  Colbecks  to  his  widow  Jane 
for  life,  with  remsdnder  to  his  daughters  successively  for 
life,  with  reminder  to  their  first  and  other  sons  in  tail, 
subject  to  the  mortgage  of  1765,  and  the  other  chaiges 
thereon. 


The  Plaintiffs  filed  their  bill  in  March,  1837,  agwnst 
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^e  mortgagees  Thomas  and  John  Daniel,  and  the  other 
parties  interested  in  the  CoJbecks  plantation^  for  an  ac^ 
<x>imt  of  such  part  of  the  debt  due  to  the  mortgagees,  as 
ehould  be  deemed  to  have  priority  over  the  Plaintiffs' 
legacy, — for  an  account  of  the  receipts  of  produce  by  the 
mortgagees,  and  application  of  the  balance  according  to 
the  trusts  of  the  will  of  the  testator ;  the  Pluntiffs  by 
their  bill  offering  to  redeem  the  estate,  and  pay  the  De- 
iendants,  Thomas  and  John  Daniel,  so  much  of  their 
debt  as  should  be  a  charge  thereon  prior  to  the  legacy 
of  5,000/.  to  Janet 
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1843. 


Faulknbr 

V, 

Daniel. 


Statement, 


The  bill  alleged,  that  the  personal  estate  of  the  tes- 
tator was  very  inconsiderable,  and,  so  far  as  it  would 
go»  had  been  applied  in  payment  of  debts  and  legacies ; 
and  it  also  alleged  that  the  last  survivor  of  the  trus- 
tees under  the  will  died  in  Jamaica  in  1815,  without 
heirs;  or  if  he  left  any  heir,  he  was  out  of  the  juris- 
diction. 

The  Phdntiffs  made  three  points:  first,  that  the  event 
upon  which  the  legacy  of  5,000i  was  given  to  Janet 
arose  in  1822,  upon  the  death  of  John,  the  tenant  for 
life,  without  issue  male ;  secondly,  that  in  the  circum- 
stances of  the  case,  the  charges  paid  by  John  M^Leod, 
the  tenant  for  life,  became  merged  in  the  inheritance ; 
and  thirdly,  that,  in  taking  the  mortgage  accoimt  against 
Thomas  and  John  Daniel,  they  must  be  treated  as  mort- 
gagees in  possession,  and  that  the  Court  must  disallow 
the  conmiission  and  charges,  which,  as  mere  consignees, 
they  might  have  dainled.  Upon  every  one  of  these 
points  some  of  the  Defendants  took  issue. 


The  Plaintiffs,  after  the  answers  were  in,  moved  Motion. 
for  a  receiver,  and   for  payment  into   Court  of  the 

p2 


DAfflRL. 
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1843.        slave   compensation-money,  but  the  motion  was    re- 
,^^     '''"^      fused  (a\ 

Faulkner  ^ 

V*                 (a)  The  folIowiDg  note  of  the  a  claim  on  the  estate  in  the  event 

judgment  of  Lord  Cottenham^  on  of  his  having  issue  male, — and 

Statement.      the  motion,  has  been  obtained  : —  contends,   that,    as  against    the 

TO  .  ^-.      ^  plaintifis' demand,  he  was  uoten- 

Flaintiff,  enti-  *^ 

tied  to  a  legacy,                  November  lOth,  1840.  titled  to  keep  alive  those  charges 

charged  on  a            Lord  Chancellor. — Assum'  on  the  estate,  and  goes  on  to  ad- 

^tSe^°^b*ect     '"^'  ^'  ^^  ^*^^   ^°^*»   ^^^^  '^®  ™^^  ^^*  *^  ^®*^  ^^^  ^  dispute, 

to  prior  debts      5000/.  became  payable  on  the  that,  at  the  death  of  John  M'Leod, 

and  legacies  re-  death  of  John  M^Leod.  the  tenant  in  1 822,  about  £4000of  the  mort- 

mammg  un-        ^^^  u^^^  without  issue  male,  and  gage  remained  unpaid.     Now,  if 

tied  to  have  a     that  tlie  plaintiffs  are  entitled  to  the  plaintiffs*  equity,  as  asserted 

receiver  ap-         it, — the  question  is,  whether  they  against  John  M^Leod^  were  well 

th'**  tate^*^       are,  in  respect  of  such  right,  en-  founded,  and  if  he  could  not,  from 

titled  to  have  a  receiver  over  the  the  nature  of  his  interest  in  the 
Colbeck  Estate,  and  the  compen-  estate,  keep  alive,  as  against  the 
sation  for  the  slaves  paid  into  estate,  the  charges  which  were 
Court, — which  cannot  be  the  case  made  in  his  life-time,  how  can 
if  the  parties  in  possession  are  en-  the  plaintiffs,  on  that  or  any  prin- 
titled,  for  themselves  or  others,  to  ciple,  make  out  that  this  £4000, 
the  mortgage  of  1765,  or  to  such  due  at  his  death,  has  been  dis- 
part of  it,  if  any,  as  remains  un-  charged  ?  They  say,  by  their  bill, 
paid,  or  to  any  charges  on  the  es-  that  the  mortgagees,  who  were  in 
tnte  prior  to  the  plaintiffs*.  Tliis  possession,  received  sufficient  to 
the  plaintiffs  do  not  dispute ;  but,  discharge  it;  supposing  that  to  be 
to  meet  this  objection,  they  con-  so,  and  that  the  income  of  the  te- 
tend  that  the  mortgage  and  other  nants  for  life  was  applied  in  dis- 
chargesarojasagainsttheirclaims,  charging  what  remained  due  on 
to  be  considered  as  satisfied,  and,  the  mortgage,  such  tenants  for 
for  this  purpose,  they  first  allege  life  were  clearly  not  bound  to  do 
thatall  the  rentsof  the  estateought  more  than  keep  down  the  interest 
to  havebeenapplied  in  discharging  on  the  mortgage  debt,  and  are 
the  mortgage  and  other  charges,  consequently  entitled,  as  against 
and  that,  if  they  had  been  so  ap-  the  estate,  to  stand  in  the  place  of 
plied,  the  mortgage  and  charges  the  mortgagees  for  so  much  of  the 
would  have  been  paid.  The  bill  rents  and  profits  as  have  been  ap- 
then  alleges,  that  John  M^Leod^  plied  in  reduction  of  the  principal, 
the  tenant  for  life,  had,  out  of  the  During  the  whole  of  this  time^ 
income  of  the  estate,  paid,  or  di-  the  parties  in  possession  were  not 
reeled  to  be  paid,  part  of  the  only  entitled  to  what  remained 
mortgage  and  of  the  charges,  due  of  the  mortgage  of  1 765,  but 
and  had  taken  assignments  of  were  entitled  to  other  charges 
some  of  such  charges,  to  preserve  created  by  John  M^Leod;  and 

*  See  Barkhy  v.  Lord  Riay^  2  Ilarc,  308. 
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Administration  of  the  personal  estate  of  John  M^Leod, 
the  tenant  for  life,  was  granted  in  1838  to  T.  Dear,  by 
the  Prerogative  Court, — the  same  being  limited  for  the 
purpose  only  to  attend,  supply,  substantiate,  and  confirm 
the  proceedings  in  this  or  any  other  suit.  T.  Dear  was 
brought  before  the  Court  by  supplemental  bill. 


At  the  hearing, — 

Mr.  Teedy  Mr.  Temple,  and  Mr.  Dichinsony  for  several 
Defendants,  objected  that  there  was  no  sufficient  repre- 
sentative of  the  personal  estate  of  John  M'Leody  the 
tenant  for  life,  before  the  Court ;  that  the  trustees  ap- 
pointed by  the  will  of  the  original  testator  being  dead, 
"the  heir-at-law  of  the  survivor  ought  to  be  made  a  party 
to  the  suit;  and  that  a  personal  representative  of  the 
original  testator  ought  also  to  be  a  party. 

the  bni  complains,  that  they  ap-  Being  ofopinion  that  the  plain- 
plied  the  rents  and  profits  to  keep  tiffs  have  failed  in  shewing  on 
down  the  interest  on  those  charges*  the  pleadings  that  there  is  not 
instead  of  discharging  the  princi-  vested  in  the  defendants  a  title  to 
pal  of  the  old  mortgage.  But  charges  on  the  estate  prior  to 
this  was  the  proper  course  as  be-  their  claim,  and  exceeding  in 
tween  the  tenant  for  life  and  the  amount  the  compensation-money 
owners  of  the  inheritance,  and,  if  standing  in  the  name  of  the  Ac- 
80,  the  plaintiffs  have  failed,  in  countant-General,  I  am  of  opin- 
their  own  way  of  stating  the  ion,  that  no  case  is  made  for 
case,  in  shewing  that  the  mort-  transferring  into  the  cause  the 
gage  and  charges  prior  to  theirs  amount  of  such  compensation- 
had  been  discharged.  This  is  a  money  now  standing  in  the  name 
sufficient  answer  to  the  applica-  of  the  Accountant-General,  and 
tion  for  a  receiver.  I,  therefore,  awaiting  the  award  of  the  com- 
avoid  discussing  the  equity  assert-  missioners. 
ed  against  John  M'Leod,  because  I  have  thought  it  more  satis- 
it  may  unnecessarily  anticipate  factory  to  rest  my  decision  on  the 
points  which  the  plaintiffs  may  case  as  made  by  the  plaintiffs, 
be  desirous  of  raising  at  the  hear-  and  have,  therefore,  not  adverted 
ing  ;  I  may,  however,  observe,  to  the  case  made  by  the  answer, 
that  the  plaintiffs  are  seeking  to  but  which  would,  if  necessary  to 
have  the  point  decided  against  the  be  resorted  to,  have  furnished 
personal  estate  of  John  M*Leod,  other  answers  to  this  application, 
without  having  any  personal  re-  Motion  refused,  with  costs, 
prcsentative  before  the  court. 


1843. 

Faulkner 

Daniel. 

Statement. 


Argument, 
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Mr.  Timmey  and  Mr.  RtmuJU,  for  the  Haintifi. 


Vice-Chascellor  : — 

The  suit  is  said  to  be  defecdve  in  respect  of  tliree 
different  parties.  I  shaU  consider,  first,  the  objectioD 
that  the  personal  estate  of  J(An  M'Leodj  the  tenant  for 
life,  is  not  adequately  represented  by  an  adminirtration 
limited  to  substantiate  the  proceedings  in  this  suit,  ^diidi 
is  the  only  representation  of  Jokn*s  estate  before  the 
Court 


The  testator  charged  his  real  and  personal  estate  with 
the  payment  of  his  debts  and  legades,  and  subject  thereto^ 
after  a  further  condition  not  necessary  to  be  mentioned, 
he  gave  the  estate  to  John  APhtod,  his  nephew,  as  tenant 
for  life,  with  remainders  in  strict  settlement,  and  fiiiling 
the  prior  limitations  created  by  the  will,  the  estate  was 
limited  to  the  right  heirs  of  the  testator, — a  legacy  of 
5000t  being  given,  in  that  event,  to  Janet  ^DLeod^  under 
whom  the  Plaintiffs  claim. 

It  appears  that  the  property  which  passed  by  the  will 
was  subject  to  a  mortgage  created  in  1765, — and  that 
John^  the  nephew,  having  become  entitled  to  the  rents 
and  profits  for  his  life,  subject  to  debts  and  l^acies, 
paid,  in  his  lifetime,  all  the  interest  on  the  debts  and 
l^acies,  and  also  reduced  the  amount  of  the  mortgage 
debt.  The  bill  charges  that  the  tenant  for  life  was 
bound,  as  between  himself  and  the  Plaintiffs,  to  have 
done  more  than  keep  down  the  interest  on  the  mortgage 
and  other  charges.  Now  it  is,  I  think,  impossible  to 
msdntain  that  proposition ;  and,  therefore,  I  look  at  this 
question  of  parties  on  the  assumption  that  the  tenant  for 
life  was  not  bound,  as  between  himself  and  the  Plain- 
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^iffs^  to  do  more  than  keep  down  the  interest.  And  this, 
in  point  of  fact,  he  has  done,  and  has  also  applied  part 
of  the  rents  and  profits  in  graduallj  reducing  the  amount 
of  the  mortgage  debt.     The  tenant  for  life,  it  appears, 
lias  also  pfdd  off  many  of  the  legatees,  and  taken  assign- 
ments of  their  legacies,  and  the  legacies  so  paid  by  and 
Assigned  to  him  he  has  assigned  to  his  mortgagees,  the 
J)aniel8,  in  trust  to  secure  other  monies  due  to  them, 
rrhe  daim  of  the  Defendants,  the  Daniehy  as  assignees 
of  the  l^ades,  and  of  the  mortgage  debt,  whether 
X^d  off  by  Johuy  the  tenant  for  life,  or  remaining  due  at 
Ids  death,  all  precede  the  Plaintiffs*  claim,  as  the  repre- 
aentatives  of  Janet,     The  bill  being  filed  to  enforce 
payment  of  the  legacy  to  Janets  the  first  charge  to  be 
satisfied  is  the  old  mortgage,  and  next  the  legacies  given  ' 
\xj  the  will  prior  to  the  ultimate  limitation  of  the  fee, 
Sodnding  those  which  JbAn,  the  tenant  for  life,  has  paid. 


1843. 


Faulkner 

r. 

Danibl. 


Judgment. 


Now,  this  being  the  state  of  things,  the  bill  does  not 
pray  any  relief  against  John's  estate.  In  no  possible 
view  of  the  case  can  John^s  estate  ever  become  account- 
able to  the  Flaintiift,  in  this  suit;  but,  in  taking  the 
accounts,  John's  estate  may  have  something  to  receive, 
and  that  appears  to  me  to  be  the  only  way  in  which 
Johfis  personal  representative  is  a  necessary  party  to  the 
record.  John's  representative  is  to  be  brought  before 
the  Court,  not  because  the  Plaintiffs  seek  to  charge 
John's  estate,  but  because  John's  estate  may  have  an 
interest  in  the  accounts  to  be  taken  In  the  cause. 


The  state  of  the  authorities  makes  it  proper  that  I 
should  express  myself  with  great  caution  on  the  point 
I  am  now  considering.  In  principle,  I  tliink  it  is  clear 
that  where  a  limited  administration  is  granted  by  the 
proper  Ecclesiastical  Court,   and    the  limited  admini- 


Theadministrd' 
tor  under  a 
limited  admi- 
nistration, 
granted  by  the 
proper  Ecclesi- 
astical Court, 
represents  the 
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1843.        strator  is  made  a  party  to  a  cause,  the  estate  of  the 

Faulknbr     ^©ceased  is  perfectly  represented  for  all  purposes,  to  the 

«•  extent  of  the  authority  conferred  by  the  letters  of  ad- 

Dakixl. 

ministration.     A  court  of  exclusive  jurisdiction  has 

"^'"'**^'  power  to  grant  letters  of  administration,  and  to  whatever 

deceased  to^the  ^^^"^  ^^^  court  grants  administration,  to  that  extent 

extent  of  the  ^he  estate  will  be  represented  in  any  suit  to  which  the 

Butbonty  con-  ^   ^  ^  *^  ^  ''         ^ 

ferred  by  the  administrator  is  a  party.  It  is  not  inconsistent  with  tins 
nifltration ;  but^  ^  8&^79  ^^^  ^^  ^^  administration  granted  be  more  limited 
^onimm^  than  the  purposes  of  the  suit  require,  and  it  is  in  the 
be  more  limited  power  of  the  plaintiff  to  obt^n  a  ffeneral  or  more  exten- 

than  the  pur-         ,  . 

pcMes  of  the  sive  representation,  the  Court  may  require  the  plaintiff  to 
iUa'mt^**"  do  the  utmost  he  can  to  make  the  suit  perfect  by 
powerof the  obtiuning  a  representation  commensurate  with  the  ob- 
tain a  more  ject  of  the  suit,  or  as  nearly  so  as  the  practice  of  the 
istration'the  '  Ecdesiastical  Court  will  enable  him ;  but  if  the  plaintiff 
^^^K^^t^A  ^  obtained  an  administration  as  extensive  as  the  prac- 
<o.  lice  of  the  Ecclesiastical  Court  will  give  him,  I  cannot 

without  the  clearest  authority  admit  that  the  suit  is  not 
properly  constituted,  especially  in  a  case  in  which  the 
parties  who  take  the  objection  might  themselves  obtain 
a  more  general  representation.  The  passage  in  Lord 
Bedesdale^e  Treatise  (a),  the  case  of  Brant  v.  King  (b), 
the  opinion  of  Sir  Herbert  Jenner  in  Cawthom  v. 
ChaKe  (c),  and  the  cases  in  the  Ecclesiastical  Reports, — 
In  the  goods  of  the  Elector  of  Hesse  (rf),  Harris  v.  Milbum  {e\ 
and  Woolley  v.  Gordon  (f)^  appear  to  me  to  be  authorities 
in  accordance  with  the  principle  I  have  stated:  and 
there  is  nothing  in  the  cases  of  Moores  v.  Choat  {g\  and 
Clough  V.  Dixon  {h\  inconsistent  with  that  principle. 


{a)  Pp.170,  177,  17«,  Ed.  4.  (0  2  Hagg.  C^2. 

{h)  1  Willms.  on    Executors.  (/)  3  Phill.  315. 

328.  {g)  8  Sim.  508. 

(c)  2  Sim.  &  St.  127.  (A)  10  Sim.  564. 
\d)  1  Hagg.  93. 
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The  case  of  Yaung  t.  Elworthy  (a),  and  the  cases  of 

Metcalfe  y.  Metcalfe  (ft),  and  Harris  v.  MUbum,  shew  in 

what  way  the  Court  may  guard  against  injustice  or 

inconvenience,  if  in  the  progress  of  the  cause  it  should 

turn  oat,  that,  in  point  of  amount  only,  a  more  extensiye 

representation  is  necessary  than  that  which  the  parties 

have  obtained.    But,  without  laying  down  any  rule  for 

other  eases,  I  am  quite  satisfied,  that  in  this  case  there 

is  no  reason  why  the  suit  should  not  proceed,  as  far  as 

the  representation  to  the  estate  of  John  is  concerned. 


1843. 
Faulkner 

V, 

Daniel. 
Judgment, 


The  second  objection  is,  that  the  heir-at-law  of  the 
Burvivor  of  the  trustees  is  not  even  named  as  a  party. 
Tie  firame  of  the  bill — the  suggestion  that  the  heir  is 
outof  the  jurisdiction  shews  that  the  Plaintiff's  atten- 
^^n  was  directed  to  this  objection,  and  I  presume  he 
^<mld  have  made  the  heir  a  party  if  he  could  have  done 
^^    In  point  of  form,  he  ought,  I  think,  to  have  done 
^^mething  more  than   he  has.      The   usual  course  is 
^-^  name  the  absent  person  as  a  party  to  the  record, — 
l^iDvc  him  to  be  out  of  the  jurisdiction,  and  pray  process 
^^ainst  him  in  case  he  comes  within  the  jurisdiction. 
^Ihat  I  take  to  be  the  present  practice.     In  Haddock  v. 
^Thomlmson  (c),  Sir  John  Leach  seems  to  have  thought  it 
Xinnecessary  that  process  should  be  prayed.     I  recollect 
that  case  was  disapproved  of  (</),  and  the  general  prac- 
tice of  the  Court  is,  I  believe,  as  I  have  stated.    In 
this  case,  the  heir  of  the  trustee  is  in  no  sense  of 
the  word  a  party  to  the  record.     In  fact,  however,  it 
is  only  in  point  of  form  that  the  heir  is  a  necessary 
party.    So  far  as  the  parties  to  the  cause  are  concerned. 


(a)  1Myl.&K.215;  and  see 
1  Daniell*8  Chauc.  Pract.4I8  n., 
419. 

(b)  1  Keen,  74. 


(c)  2  Sim.  8z  St.  219. 

id)  See  Taylor  v.  Fisher^  M. 
R.,  1835;  1  Dan.  Chr.  Pr.  260, 
n. 


ilO 


CASES  IN  CHANCERY. 


1848. 


Faulknbb 
Daniel. 


I  have  the  I^al  estate  before  me ;  I  have  all  the  parties 
beneficially  interested  in  the  trust  estate  before  me; 
and  I  have  power  to  execute  any  decree  I  can  be  called 
upon  to  make  in  the  absence  of  the  heir  of  the  surviving 
trustee.  If  he  were  brought  here  it  would  be  on  the 
ground  of  an  interest^  not  in  the  parties  to  the  record, 
but  an  interest  in  the  trustee  himself^  as  having  a 
possible  claim  against  the  trust  estate.  It  is  right,  as  a 
general  rule,  to  continue  the  representation  to  the  trus- 
tees ;  for  there  may  be  a  claim  by  the  trustees  against 
the  trust  estate.  In  this  case  none  of  the  parties  to 
the  record  have  any  interest  in  requiring  the  presence 
of  the  heir  of  the  trustee ;  and  if  the  absent  heir  has  any 
daim  on  die  estate,  he  may  enforce  it  notwithstanding 
a  decree  in  his  absence  saving  his  rights.  The  question 
is,  whether  I  can  make  the  decree  saving  his  rights  ?  Be- 
fore I  consider  that  point,  I  will  notice  the  remaining 
objection, — that  the  personal  representative  of  the  ori- 
ginal testator  ought  to  be  before  the  Court, — ^to  which 
objection  the  same  question  applies. 


All  the  answers  state  that  the  Defendants  believe 
there  was  some  personal  estate  of  the  ori^nal  testator, 
and  they  believe  that  some  part  of  it  was  applied  to  pay 
the  debts  and  legacies.  The  testator  died  in  1775,  and 
un(][uestionably  the  tenant  for  life  and  all  the  other 
parties  have  for  many  years  considered  and  treated  the 
real  estate  as  being  the  only  available  property  of  the 
testator*  Now,  there  arc  two  classes  of  persons  on  the 
record  in  different  positions, — there  are  those  who  daim 
in  resjKJct  of  the  very  bctiuests  in  the  will  of  the  origi- 
nal testator, — and  those  who  claim  derivatively,  under 
the  hcir-at-law  of  the  testator. 


A  doubt  was  8ug<^cj*tcd,  hut  not  argued, — whether 
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the  heir-at-law  of  the  testator  meant  the  heir  living  at 
the  death  of  the  testator,  or  living  at  the  time  the  pre- 
viooB  limitations  failed.     I  now  consider  the  case  upon 
the  supposition  that  the  heir-at-law  living  at  the  death 
of  the  testator  was  the  party  entitled,  and  on  that  sup- 
podtion  the  tenant  for  life  became  entitled  as  such  heir- 
at4aw  in  the  events  which  happened ;  and  he  by  devise 
gave  the  estate  over.     Now  the  parties  claiming  under 
\m  mast  be  considered  as  standing  in  the  same  situa- 
^  as  he  would  have  done.     None  of  those  parties 
baTe  objected  that  the  personal  representative  of  the  tes- 
tator is  not  a  party,  nor  does  it  appear  dear  to  me  that 
&y  conld  have  done  so  with  effect     For,  as  the  heir- 
at-law  was  the  party  to  whom  both  real  and  personal 
estate  were  given,  if  the  objection  had  been  taken  it 
^ht  have  been  met  by  shewing  that  he  had  dealt  with 
^  whole  estate  as  if  the  personal  estate  was  adminis- 
^^itd,  and  that  no  case  was  open  to  them  in  respect  of 
**^t  estate.      The  point,  however,  was  not  taken  by 
^08e  parties ;  and  I  only  notice  it  with  regard  to  the 
^^atees  under  the  will  of  the  testator,  including  (under 
^^t  description)  those  who  take  as  appointees  of  the 
*^iiaiit  for  life  under  the  power  given  by  the  testator; — 
*^ey  undoubtedly  have  a  right  to  require  that  the  per- 
^^nal  representative  of  the  testator  should  be  here;  for, 
^^ving  charges  on  his  real  estate,  they  have  a  right  to 
^y  the  personal  estate  shall  be  first  applied  to  pay  off 
^lie  mortgage;  or,  at  all  events,  that  the  personal  repre- 
sentative should  be  here,  so  that  they  may  get  the  benefit 
of  the  full  estate  to  which  they  were  entitled. 


1843. 


Faulkner 

V. 

Daniel. 


Judgment. 


If,  then,  this  were  a  case  in  which  the  events  in  ques- 
tion were  of  recent  occurrence,  there  would  not  be  a 
question,  but  that  the  personal  representative  of  the  tes- 
tator was  a  necessary  party.  It  wae,  however,  said,  that, 
regard  being  had  to  the  manner  in  which  the  estate  has 
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1843.        been  dealt  with^  and  the  great  length  of  time  shioe  the 

Faulknir     death  of  the  testator^  there  could  now  be  no  occasion  to 

_  ^*  bring  him  before  the  Court.     I  cannot  accede  to  that 

Danikl.  ° 

argument^  for  this  reason, — the  estate  has  been  in  sub- 


'^^''**'*^'      stance  in  the  hands  of  the  mortgagees, — whether  strictly 

Legatees  whose  .  .  •  ^  i   ^i 

legacies  were  mortgagees  m  possession  or  not, — and  they  were  en- 
Mtote^subert^  titled  to  have  both  the  real  and  personal  estate  applied 
topriorcharges,  in  payment  of  the  mortgage  debt,  and  the  legatees  whose 

not  affected  by      .  .  .  .  . 

lapse  of  time  80  clauns  are  subsequent  to  the  mortgage  have  never  yet 
thc*piio?*^  °  ^®^  ^  *  position  to  claim  payment  of  their  l^ades 
^^-^ST""^^"      against  the  mortgagees,  and  therefore  I  cannot  hold 

them  at  all  affected  by  the  past  dealings  with  this  estate. 
They  could  never  have  insisted  on  the  appropriation  of 
any  part  of  the  estate  for  payment  of  their  legacies,  till 
the  mortgagees  were  paid  off,  and  they  are  not  there- 
fore in  default.     But  I  think  the  difficulty  may,  for  the 
present,  be  got  over  in  another  way,  not  meaning  thereby 
to  preclude  the  parties  from  insisting  upon  this  point 
in  the  course  of  the  general  argument  of  the  case,  if 
it  should  be  thought  right  so  to  do.     A  party  may  stand 
in  one  of  three  different  positions : — ^hc  may  be  a  neces- 
sary party  to  a  suit  because  other  parties  to  the  record 
cannot  have  justice  done  them  in  his  absence ;  or  he 
may  be  a  necessary  party  as  having  an  interest  of  hi» 
own,  which  interest  the  Court  may  be  able  to  protect 
by  saving  his  rights  in  the  decree;  or  he  may  have  ao 
interest  of  his  own  which  the  Court  may  not  be  able 
to  protect,  if  a  decree  be  made  in  his  absence  (fl).    This 
view  of  the  subject  was  before  Lord  Cottenham,  when 
the  Orders  of  August,  1841,  were  made,  and  he  vrasot 
opinion,  that,  where  the  absent  party  was  wanted  only 
with  a  view  to  the  interest  of  the  parties  to  the  record, 
or  if  he  were  a  necessary  party  in  respect  of  an  interest 
of  his  own,  which  would  not  be  prejudiced  by  a  decree 

(ft)  See  2  Hare,  586. 


CASES  IN  CHANCERY. 


213 


in  his  absence,  and  the  objection  was  not  taken  by  the 
answer,  there  was  no  reason  why  the  Court  should  not 
exercise  a  discretion  as  to  making  a  decree  in  his  absence. 
The  object  was  to  prevent  the  inconvenience  of  allowing 
a  defendant  to  put  in  his  answer,  not  raising  the  objec- 
tion for  want  of  parties,  and  when  the  cause  came  to  a 
heanng,  to  delay  the  plaintiff  by  then  raising  the  objec- 
tion; and  it  was  with  that  view  of  the  case  that  Lord 
Cottenham  sanctioned  the  40th  Order  of  August,  1841 
—enabling  the  Court,  in  such  a  case,  at  the  hearing,  to 
make  a  decree  saving  the  rights  of  an  absent  party  (a). 


1843. 

Faulknkr 

0. 

Daniel. 
Judgment, 


The  objections  for  want  of  parties  taken  in  the  an- 
swers relate  to  parties  who  are  now  represented;  and 
I  do  not  find  any  objection  taken  throughout  the  an- 
gers, to  the  absence  of  the  heir  of  the  surviving  trustee, 
^^  of  the  personal  representative  of  the  testator.     I  am 
^tisfied  that  in  this  case  I  may,  both  as  to  the  heir-at- 
*^>r  of  the  surviving  trustee,  and  the  personal  represen- 
tative of  the  ori^nal  testator,  properly  apply  the  rule  to 
^Mch  I  have  adverted.     There  can  be  no  reason  but 
^^e  of  form  for  bringing  before  the  Court  the  personal 
^^rcsentative  of  a  party  who  died  in  1775,  when  those 
^ho  claim  the  estate  have,  during  the  whole  time,  dealt 
'With  it  as  though  the  real  estate  only  remained  to  be 
Applied;  and,  as  those  who  alone  are  interested  in  tlie 
objection  have  not  raised  it  on  the  pleadings,  I  do  not 
hesitate  to  apply  the  Order  to  this  case. 


The  40th  Order  of  August,  1841,  takes  effect  as  to 
all  suits  depending  at  the  time  the  Order  was  made: 
this  18  provided  for  by  the  last  of  the  Orders  (6). 


(a)  Order  XL.,  26th  August,        {h)  Order   LI.,  26th  August, 
1S4].  1841. 
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On  the  objections  lor  want  of  parties  being  overrulec^ 
the  cause  was  heard. 

Mr.  Tinney  and  Mr.  Rennalls,  for  the  Plaintiffs. 

Mr.  Teed  and  Mr.  Dickinson^  for  the  Defendants,  Mm 
and  Thomas  Daniel 

Mr.  Burgcy  Mr.  Temple^  Mr.  Willcacky  and  Mr.  Ws^ 
ster^  for  the  other  parties. 

The  points  made  in  the  cause  have  been  aheady 
stated  On  the  question  of  the  merger  of  the  chaigei 
paid  off  by  the  tenant  for  life,  the  cases  of  Jones  v.  iMir- 
gan  (a).  Countess  of  Shrewsbury  v.  Earl  of  Shretcsbwr%f{V^ 
St.  Paul  V.  Viscount  Dudley  and  Ward{c)y  Astley  ▼. 
Milles  {d)y  and  Lord  Selsey  v.  Lord  Lake  {e),  were  dtei 
On  the  argument  with  regard  to  the  remoteness  of  the  be- 
quest in  favour  of  Janetj — Bristow  v.  Boothby  {f)y  Mont 
V.  Lord  Ormonde  {g)y  Case  v.  Drosier  (A) ;  and  on  the  Mr 
ture  of  the  account  to  be  directed  against  the  mortgir 
gees, — Leith  v.  Irvine  (J), 


Judgment, 


ViCE-ClI ANCELLOR :  — 

Upon  the  first  point, — the  Plaintiffs'  title  to  the  legai^Ti 
I  did  not  during  the  argument  entertain,  nor  have  I 
since  entertained,  the  slightest  doubt.     The  objectaonB 


(a)  1  Bro.  C.  C.  206,218. 

(b)  3  Bro.  C.  C.  120;  S.  C.  1 
Ves.  jun.  227. 

(c)  15  Ves.  173. 
Id)  1  Sim.  298. 
((f)  1  Beav.  146. 


(/)  2  S.  &  S.  465. 

(g)  1  Russ.  382. 

{h)  2  Keen,  764.  See  1  Jtt- 
man  on  Wills,  224 ;  Lewii  ob 
Perpetuities,  255. 

(j)  1  Myl.&K.  277. 
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taken  to  the  PlaintifTs'  ckum,  as  far  as  I  could  under- 
etand  them,  were  two :  first,  that  the  event  had  not  hap- 
pened upon  which  the  legacy  was  payable ;  and  secondly, 
that  the  legacy  was  too  remote. 

With  respect  to  the  former  of  these  objections, — ^if  the 
words,  "  and  of  my  said  estate  going  to  my  right  heirs 
more  remote  as  aforesdd,"  were  struck  out  of  that  clause 
in  the  will  which  describes  the  event  upon  which  the 
PhuDtiffs'  legacy  was  to  arise, — ^no  question  could  occur 
upon  the  point  The  will  would  then  read  thus :  ^^  And 
upon  this  last-mentioned  contingency,  failing  heirs  male 
of  my  said  brother,  then  I  hereby  charge"  &c.  The 
Defendants'  argument  is,  that  the  insertion  of  the  words 
which  I  have  supposed  to  be  omitted  annex  a  new  con- 
dition to  the  Plaintiffs'  legacy,  and  that  it  is  not  enough 
^  John  should  have  died  without  issue  male,  unless 
the  estate  should  go  to  an  heir  of  the  testator  more 
i^ote  than  John  or  his  issue  male,  whereas  it  was  said 
(for  the  Defendants)  that  John  himself  having  been  the 
l^at-law  of  the  testator,  entitled  to  his  estate  by 
'wee  of  the  limitations  in  the  will,  the  event  contem- 
I^ted  by  the  testator  had  not  arisen.  According  to 
^  argument,  it  would  not  be  enough  that  the  estates 
created  by  the  will  had  fuled  or  become  exhausted, 
^  the  estate  vested  in  the  testator's  right  heirs, — 
*e  Phdntiflb'  legacy  would  be  contingent  upon  the  re- 
Wongliip  in  which  the  person  filling  the  character  of  heir 
^^^  to  the  testator.  An  intention  of  that  kind  must 
^  very  distinctly  expressed,  before  the  Court  would 
^^pt  such  a  construction.  In  answer  to  such  an  objec- 
^^^y  it  would  perhaps  be  sufficient  to  rely  upon  the  words, 
^  aforesaid,"  to  shew  that  the  testator  meant  only  to 
^^cribe  the  event  upon  which  his  estates  would  go  to 
^  own  right  heirs,  f^ng  the  settlement  made  by  his 
^U  on  the  heirs  male  of  his  brother  Donald ;  but  with- 
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ODt  reljing  upon  the  words,  ^^  as  aforesaid,"  it  is  mani- 
fest, that,  where  the  testator  speaks  of  heirs  more  remote, 
he  means  more  remote,  in  point  of  limitation,  than  those 
comprised  in  the  settlement  made  by  his  will  on  the 
heirs  male  of  his  brother  Donald.  If  (as  I  think  the 
true  construction  of  the  will  is)  the  fee  in  Colbecks 
vested  at  his  death  in  his  brother,  the  testator  must 
have  known  that  such  would  be  the  case.  If,  on  tke 
other  hand,  the  heir  mentioned  in  the  will  meant  tke 
person  who  would  be  heir  at  the  time  of  the  fiulure  of 
issue  male  of  Donald^  the  daughters  of  Jolaiy  the  tenant 
for  life,  would  take.  In  either  way,  the  estate  of  the 
heir  is  more  remote,  in  point  of  limitation,  und^  the  wilL 


The  second  objection  to  the  Plaintifis'  title  b  deaily 
untenable.      The   suggestion  was,   that  the  teetatoc^s 
brother,  Donaldy  might  have  had  a  son  or  sons  other 
than  the  Plaintiffs,  who  might  have  died  in  the  testatoi^s 
lifetime,  leaving  issue  male  who  survived  John;  and 
that  in  that  case  the  issue  male  of  Donald  would  not 
have  failed,  although  John  died  without  issue  male.    I 
do  not  admit  that  the  existence  of  such  issue  of  DoimH 
as  the  objection  supposes,  would  have  prevented  the  re- 
mainder to  the  testator's  own  right  heirs  from  takii^ 
effect.     But  the  short  answer  to  the  objection  is,  that 
there  never  was  such  issue  of  Donald  as  the  objection 
supposes ;  and  as  the  will  of  the  testator,  for  the  piur- 
pose  of  ascertaining  the  persons  who  are  to  take,  spetb 
from  his  death,  the  objection  fsuls  altogether. 

The  next  point  insisted  upon  by  the  Plaintiffs  is,  that^ 
in  the  circimistances  of  the  case,  the  charges  paid  by 
John^  the  tenant  for  life,  became  merged  in  the  inherit- 
ance. The  question  is,  whether  the  amount  of  the  debts 
and  legacies,  having  an  original  priority  over  the  Plain- 
tiffs' legacy,  which  were  paid  by  a  tenant  for  life,  or  by 
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the  mortgagees,  at  his  instance  or  with  his  consent, 
during  the  life  of  the  tenant  for  life ;  and  whether,  also, 
the  legacy  of  1500L  to  John,  the  tenant  for  life,  arc  con- 
tinuing charges  upon  the  estate  in  favour  of  the  personal 
estate  otJohuy  or,  at  all  events,  of  the  Messrs.  DanieL 


laid. 


Fadlknxr 

r. 
Daniel. 


Judgment, 


Upon  thb  part  of  the  case,  it  is  certainly  with  satis- 
&ction  that  I  have  come  to  that  conclusion  which  the 
justioe  and  good  sense  of  the  case  manifestly  require, — 
that,  in  favour  of  the  Messrs.  Daniel,  at  all  events,  the 
imonnt  of  the  legacies  and  other  charges  so  paid  by  or 
It  the  expense  of  the  tenant  for  life  constitute  a  subsist- 
ing  chaige  hayii^  priority  over  Ae  Plaiatiffs'  legacy ; 
and  as  further  directions  must  in  this  case  be  reserved, 
I  do  not  propose,  at  this  moment,  to  go  beyond  the  title 
of  the  mortgagees. 

To  b^in  with  the  abstract  rule  to  which  I  was  re- 
ferred by  the  Plaintiffs.  It  was  admitted,  and  neces- 
aarily  admitted,  that  the  payments  made  by  or  at  the 
expense  of  John  would  prim&  facie  be  kept  alive,  and 
not  meiged  for  the  benefit  of  the  inheritance ;  and,  con- 
sequently, that  they  would  subsist  for  the  benefit  of  the 
perBonal  estate  of  the  tenant  for  life,  unless  some  evi- 
dence of  an  intention  on  his  part  that  they  should  merge 
for  tlie  benefit  of  the  inheritance  could  be  adduced. 
Indeed^  that  it  was  prim&  facie  for  the  interest  of  the 
tenant  for  life  to  keep  alive  the  charges,  is  manifest 
from  the  position  in  which  he  stood  as  a  party  whose 
estate  was  subject  to  many  charges,  and  not  to  a  single 
charge  only,  irrespectively  of  his  limited  interest  as 
tenant  for  life :  Forbes  v.  Moffatt  {a).  The  question, 
then,  as  regards  the  Messrs.  Darnel,  is,  whether  John 


Charges  paid 
off  by  the  tenant 
for  life  prim& 
facie  kept  alive, 
and  not  merged 
in  the  inherit- 
ance. 


VOL.  in. 


{a)  18  Vea.  384. 


H.  W. 
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did  any  act  in  his  lifetime  whereby  to  shew  an  intern 
tion  that  his  charge,  in  the  events  which  have  hi^ 
pened — ^his  death  without  issue  male — should  mei^ 
instanter;  the  effect  of  which  would  be  to  give  the 
Plaintiffs,  to  the  extent  of  the  charge  in  question,  a 
priority  over  the  jNIessrs.  Daniel^  so  far  as  they  chum 
under  John,  the  tenant  for  life,  and  thereby  to  increase 
the  liabihties  of  John^s  personal  estate.  [His  Honor 
then  went  through  the  several  instruments,  and  the  dr« 
cumstanccs  relied  upon  by  the  Plaintifis,  and  oonduded 
that  nothing  had  been  done  by  John  whereby  the 
charges  had  become  merged,  and  that  they,  therefore, 
subristed  in  favour  of  the  mortgagees.] 


The  last  point  in  the  Plaintiffs'  case  is,  that,  in  taking 
the  account  as  against  the  Defendants,  Afessrs.  Danidi, 
they  are  to  be  treated  as  mortgagees  in  possession,  and, 
in  that  character,  as  not  entitled  to  allowances  which,  if 
they  had  been  regarded  as  consignees  only,  they 
have  claimed. 


produce  of  a 

WestlndU 

atate. 


Mode  of  taking       Upon  this  question,  the  decision  in  I^th  v.  Irmne  (d^ 
agditrtmort-     ^  binding  upon  this  Coiui;,  notwithstanding  the  deci— 
m^^  and  con-  ^{qj^  Jn  Savers  v.  Whitfiehl  (i).    I  cannot,  however,  avi(H& 

tignefs,  ofthe  .  . 

feeling  some  difficulty  upon  the  case  of  Buniury  t. 
Winter  (c),  assuming  that  case  to  be  (as  the  Lard  Cham^ 
ceUor  certainly  considered  it  in  Leith  v.  Irvine,  and  as  it 
has,  in  fact,  always  been  considered)  a  judicial  deter^ 
mination  upon  the  points  there  raised.    In  that  case  (as 
in  the  case  before  me,)  the  mortgagees  contracted  to 
provide  for  debts  due  from  the  mortgagor  to  third  po^ 
sons.     In  that  case  the  mortgagor  demised  the  propertf 
to  the  mortgagees  for  a  term  of  500  years,  and  the 


(a)  1  Myl.  &  K.  277.       (6)  1  Knapp.  133.       (r)  1J.&  W. 
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trusts  of  the  term  were  declared  to  be,  that  the  mortga- 
geee  should  assume  the  management  of  the  plantations, 
and  appoint  agents  to  reside  upon  them.     The  mortga- 
gees were  to  be  consignees  of  the  produce  of  the  planta- 
tJoDSy  and  out  of  the  monies  arising  from  the  sale,  after 
paying  the  expenses  of  the  plantations,  were  to  pay  a 
Crown  debt, — ^then  to  reimburse  themselyes  all  advances 
they  might  have  made  on  behalf  of  the  mortgagor,  and 
to  pay  over  the  dear  surplus  to  the  mortgagor.     The 
mortgage-deed  contained  covenants  respecting  the  mar 
nagement  of  the  estates,  by  one  of  which  the  mortgagor, 
in  the  ev^it  of  his  returning  to  the  colony,  might  take 
upcm  himself  the  management;   his  power,  however, 
was  only  to  be  concurrent  with  that  of  the  agents  or 
attomies  of  the  mortgagees.    By  another  covenant,  the 
VKxrtgagor  was  to  be  entitled  to  draw  on  the  mortga- 
gees to  the  amount  of  15001  per  annum  for  the  support 
of  himsdf  and  family.    And,  lastly,  there  was  a  co- 
venant by  the  mortgagor,  that  he  would  continue  to 
fte  mortgagees  the  consignments  £rom  the  plantations, 
vntil  full  discharge  of  the  obligation  they  were  under 
&r  lum^  and  of  all  other  advances  to  be  made  by  the 
tastees.    The  bill,  in  that  case,  after  suggesting  that 
tk  mortgageeB  were  satisfied,  prayed  that  the  mortga- 
gor might  be  let  into  possession, — ^for  a  receiver  and 
ooDsgne^ — and  that  the  mortgagees  might  be  restrdned 
hm  interfering  in  the  management.    From  the  scope 
od  prayer  of  the  bill,  it  is  impossible  not  to  treat  the 
case  as  one  in  which  the  mortgagees  had  been,  and  were, 
m  the  management  of  the  plantation ;  and  Lord  Eldon^ 
in  lua  judgment^  observes  of  the  mortgage-deed: — ^^  It 
imot  a  dCToise  to  be  void  on  payment  by  a  given  day, 
Int  it  is  a  demise  obliging  them  to  manage  the  estate ; 
they  are  also  to  take  upon  themselves  to  settle  his  debts 
in  the  colony ;  their  agents  are  to  manage  the  estate ; 
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but  at  the  same  time  it  is  stipulated,  that  if  he  (the 
mortgagor)  chooses  to  take  possession  of  it  himself^  thqr 
(the  mortgagees)  are  to  receive  no  commission,  and  in 
consideration  of  all  this  they  are  to  have  the  consgn- 
ments  (a)."  This  case  is  considered  by  the  Lord  Chtair 
ceUoTy  in  Leith  y.  Irvine^  as  a  direct  determination  that 
a  mortgagee,  in  circumstances  like  the  mortgagees  in 
that  case,  may  charge  commission. 


Now  if,  in  the  present  case,  the  evidence  proves  that 
the  Messrs.  Daniel  had  possession  of  Colbecks  adversely 
(as  in  Leith  v.  Irvine)^  in  the  simple  character  of  mort^ 
gagees  in  possession,  I  have  only  to  follow  ZidiA  v.  Irvme 
in  the  decree  I  am  to  make.     If  they  have  not  been  in 
possession  adversely  as  mortgagees,  or  if  their  possession 
has  been  of  a  qualified  character,  as,  by  managing  only 
by  attorney  jointly  with  the  mortgagor,  or  even  exdu- 
idvely,  the  authority  of  Bunbury  v.  Wintery  approved 
in  Leith  v.  Irvine^  may  leave  the  case  in  a  different  podi^ 
tion.     It  is  not,  if  that  case  be  law,  every  interference 
with  the  management  of  the  estate  by  a  mortgagee 
which  will  make  him,  for  all  purposes  of  account,  Sk 
mortgagee  in  possession,  or  oblige  the  Court  so  to  oohj^- 
sider  him.     And  the  difiSculty  in  which  I  may  posnU^^ 
find  myself  is  increased  by  the  grounds  upon  which  tlft.^ 
decision  in  Leith  v.  Irvine  was  founded.     The  Loftnd 
Chancellor y  in  that  case,  repudiated  usury,  and  tendency 
to  usury,  as  the  ground  of  his  decision ;  and  rested    h 
exclusively  upon  the  relation  between  the  parties. 

[His  Honor  then  proceeded  to  consider  the  bills,  an- 
swers, and  evidence,  on  the  question  whether  the  nuni- 
gagees  had  in  fact  been  in  possession ;  and  condude^ 


(a)  IJ.  &  W.  262. 
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bat  they  raised  a  serious  doubt  whether  the  Court 
light  not  do  great  injustice;  hj  at  once  determining 
igainst  the  mortgagees)  that  their  case  was  to  be  go* 
emed  by  Leith  v.  Irvine^  and  not  protected  by  Bunbury 
.  Winter ;  that  it  might  be^  that  Messrs.  Danielsy  not 
iiiiig  been  mortgagees  in  possession  in  the  strict  sense 
r  the  word;  might  nevertheless  have  so  acted  in  regard 
)  the  estate^  that  the  account  against  them  ought  to  be 
ikea  as  against  mortgagees  in  possession ;  and;  referring 
)  Chambers  v.  Goldwin{a)j  his  Honor  said;  that;  giving 
le  Defendants  the  opportunity  which  inquiry  would 
imish^  the  Court  was  bound  to  provide  for  taking  the 
Rxmnt  on  correct  principles,  although  the  case  for  doing 
)nught  not  be  expressly  made  upon  the  pleadings.] 
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BklarE;  that,  upon  the  death  of  John  M*Leod,  in  1822;  without 
nemale,  Janet  M*Leodj  or  the  Plaintiffs;  as  her  personal  repre- 
ttHtifcS;  became  entitled  to  the  legacy  of  5000/.;  and  direct  an 
ownt  of  what  is  due  in  respect  thereof.  Declare,  that  payments 
ids  by  John  M*Leod,  or  by  the  mortgagees,  in  satisfaction  of  the 
adpsl  of  the  debts  and  legacies  charged  upon  the  estate,  and  also 
t  legacy  to  the  said  John  APLeod,  are  subsisting  charges;  and  that 
t  mortgagees  are  entitled  to  the  benefit  thereof,  as  security,  &c. 
rfncnee  to  inquire  who  has  been  in  possession  of  the  mortgaged 
tetennoe  April,  1815,  and  particularly  whether  the  Defendants  have 
M  ffl  such  possession, — with  liberty  to  state  special  circumstances. 
Bfflier  directions  and  costs  reserved. 


Minuie. 


Hie  Pluntiffs  tendered;  as  evidence  of  the  possession  Sembie,  an 

y  .  1  _,  •      J  •         /»       _A  •  examined  copy 

toe  mortgagees;  exammed  copies  oi  certam  powers  ^f  ^  jetter  of 
attorney  executed  by  them;  and  inrolled  in  the  oflSce  of  '^uij^'^" 
xod  in  Jamaica,  with  reference  to  the  management  of  office  of  record 

in  Jamaica,  is 
not  admissible 

fidenoe  (without  more) ;  although  an  examined  copy  of  a  deed  so  inrolled  is,  by  force  of 

of  the  local  legislature,  admissible. 

(a)  9  Ves.  254. 


222 


1848. 
Faulkner 

V. 

Daniel. 
Staiemtnt. 


CASES  IN  CHANCERY. 

the  estate.     A  witness  for  the  Plaintiffs  proved 
of  Jamaica  on  the  reception  of  copies  of  inrolled 
ments  in  evidence^  but  said,  the  law  did  not 
letters  of  attorney  to  be  recorded,  unless  the 
made  the  foundation  of  legal  proceedings. 


Argument. 


Mr.  Teed  and  Mr.  Dickinson  objected  to  the 
sibility  of  the  examined  copies ;  the  powers  of  s 
not  being  necessarily  records,  but  being  recoD 
imder  certain  circumstances,  which  had  not  in  t 
been  proved  to  exist,  in  order  to  lay  a  ground  fi 
reception.  These  documents  differed,  therefore,  £ 
inrolments  of  record  admitted  in  TuUoch  v.  Hm 


Judgment. 


The  Vice-chancellor  intimating  an  opini 
the  examined  copies  were  not,  under  the  circum 
admissible  as  secondary  evidence  of  the  powers  g 
ney  themselves,  the  Plaintiffs  read  the  admisnoi 
documents,  with  the  accompanying  explanation, 
answers. 

(o)  1  Y.  &C.  C.C.  114. 
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GORDON  V.  PYM.  24M  Nov. 

9th  Dec. 


HE    Plaintiffs  and  other  persons,  upwards  of  one  The  Defendant, 
hundred  and  fifty  in  number,  were  partners  in  a  joint-  tomer  of,  and 
stock  company,  called  the  "British  and  Australasian  ^th*ab^^* 
Bank."     The   company  was  dissolved  in  December,  wasaUoem- 

f    /  ^  ployed  by  the 

1840,  and  the  Pldntiffs,  being  five  of  the  partners,  banktoraiae 

were,  at  a  general  meeting  of  the  shareholders,  ap-  tBdn¥pani8h " 

pointed  trustees  to  wind  up  its  affairs;   and,  in  that  ^^i^^^d^ 

character,  they  filed  the  present  bilL  the  money  being 

afterwarda  re- 
ddled by  the 

The  bill  stated  that  one  Barnard,  in  October,  1839,  Tt'Sd^^e"'^ 
deposited  with  the  Bank,  by  way  of  seciuity  for  an  ^"**"  ^^"^ 
advance  which  the  Bank  had  made  to  Barnard,  eleven  Defendant  re- 
Spanish  bonds,  payable  to  bearer ;    that  Boucher ,  the  lance,  and  re- 
managing  director  of  the  Bank,  in  November,  1839,  J^^^e'knoJJ^' 
placed  the  Spanish  bonds  in  the  hands  of  Pym,  who  ^^^  °^^ 
undertook  to  procure  an  advance  of  500/.  upon  them  bill  filed  on  be- 
in  his  own  name,  and  to  re-deliver  them  to  the  Bank,  f^^  payment  of 
upon  repayment  of  that  advance  and   interest;   that  ^l!^  ^^^^'J^^ 

ral  account : — 
Held,  that,  al- 
tbon^  the  Defendant,  by  his  answer,  said  the  resolt  of  the  general  account  when  taken 
wonld  be  in  his  favour,  yet  he  was  not  entitled  to  withhold  payment  of  the  balance  received 
by  him  in  respect  of  the  bonds  until  the  general  account  should  be  taken ;  and  a  decree 
for  payment  of  that  balance  and  interest  was  accordingly  made,  and  also  the  decree  for 
taking  the  general  account 

A  banking  company,  who  were  mortgagees  of  certain  Spanish  bonds,  employed  the 
Defendamt  to  raise  money  upon  them  by  deposit  in  his  own  name :  the  party  with  whom 
the  Defendant  deposited  them  called  on  the  Defendant  for  repayment,  and,  on  default,  sold 
the  bonds,  with  tiie  concurrence  of  the  Defendant,  without  the  knowledge  of  the  company, 
and  paid  tiie  balance  of  the  proceeds  to  the  Defendant.  The  company  was  afterwards  com- 
pellcMl  by  their  mortgagor  to  replace  the  bonds  or  their  value  : — Heldf  that  the  Defendant 
was  answerable  to  the  company  for  the  market  price  of  the  bonds  at  the  time  of  the  actual 
lale,  and  that  he  was  not  answerable  for  the  value  of  the  bonds  at  any  other  time. 

The  Plaintifis,  who  claimed  as  trustees  of  a  dissolved  banking  company,  and  were  proved 
to  have  been  partners  in  the  company,  held  entitled  to  sustain  a  suit,  as  representing  the 
company,  against  a  Defendant  who  had  been  in  the  habit  of  transacting  business  with  the 
company,  and  had  dealt  with  the  trustees  in  that  character,  and  by  his  answer  to  the  suit 
made  no  positive  suggestion  that  the  Plaintiffs  did  not  sufficiently  represent  the  company. 

A  lew  of  the  partners,  in  a  company  consisting  of  more  than  one  hundred  and 
fifty  persons,  hekl  entitled  to  sue  on  behalf  of  the  whole,  to  recover  a  debt  due  to  the 
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1843.  />M  obteiiied  50QL  from  HeonB.  Fyne  jr  Soms,  oo  the 
eecoritjr  of  the  bondB,  in  his  own  name,  and  handed 
over  to  the  Bank  the  ram  so  obtained ;  that  the  Bank 
paid  /^  the  interest  fixxn  time  to  time,  in  ovder  thai 
he  mi^it  pay  the  same  to  (%Me  Sf  Soms;  and  that  /y* 
pnxnisedy  if  the  said  loan  were  recalled  by  V^me^  Skm$j 
to  repay  it  out  of  his  own  funds,  or  find  another  person 
to  make  the  advance;  that,  after  a  short  time  had 
ehpsed,  Vyr^fe  ^  Sams  required  payment  of  the  kian, 
and  I\fm  led  the  managers  of  the  Bank  to  believe  that 
he  had  repaid  Vigne  6f  Sons,  and  depoated  the  IxHids 
with  another  party,  as  a  security  for  a  mmilar  advance. 

The  bill  stated  that,  in  winding  up  the  affiuis  of  the 
Bank,  the  Plaintiffs  found  a  balance  due  firom  Pjfm  to 
the  Bank,  of  1257/L  6«.,  consisting  of  advances  made 
to  him  on  consignments  of  goods  to  Australia,  for  wUch 
Pjfm  had  given  bills  on  the  consignees;  that  theie  was 
also  a  balanoe  of  \2ZL  %s.  6d,  due  fimm  Pj^m,  on  Us 
general  account  with  the  Bank ;  and  that  there  was  jm> 
entry  in  the  general  account  relating  to  the  buoness 
the  Spanish  bonds,  wluch  was  and  had  ahraya  bean, 
r^arded  as  a  separate  transaction:   that,  in  Mardb^ 
1841,  I\fm  had  signed  a  statement,  acknowled^ng  the 
accuracy  of  these  balances,  and  the  Plaintiflb  at  the 
same  time  advanced  him  a  further  sum  of  560L  on  the 
security  of  the  same  ocmsigmnents  to 


The  bill  stated  that,  in  October,  1841,  /^  gave  the 
Plaintiffs  notice  that  he  had  been  applied  to  fix  T&puj' 
ment  of  the  money  advanced  on  the  Spaniah  bondi^ 
and  inclosed  a  note  purporting  to  be  written  by  one 
Hall,  threatening  to  sell  the  bonds  if  the  sum  were  not 
immediately  repaid;  that  application  was  made  to  Half 
who  referred  the  Plaintiff  to  i^,  and  /^  ultimately 
refused  to  part  with  the  bonds,  and  said  that  he  would 
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not  deliver  them  up  until  all  transactions  between  him 
and  the  Bank  were  doBei 

The  bill  stated  that  tiie  Spanish  bonds  having  greatiy 
Increased  in  value,  Barnard  made  application  for  tiieir 
redelivery,  upon  payment  of  tiie  advance  which  he  had 
recdved;  and,  in  May,  1842,  brought  trover  agidnst 
^  Plaintifl^  to  recover  the  bonds ;  and  the  Plaintiffs, 
having  no  defence,  settied  the  action  by  paying  Barnard 
100221  Zs.  2d.  for  his  debt  in  respect  of  the  bonds,  and 

COStB. 
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The  bill  prayed  that  the  Defendant  might  be  ordered 
^  de&ver  up  the  eleven  Spanish  bonds  to  tiie  Plaintiffs ; 
or  if  it  should  appear  that  they  had  been  sold  by,  or 
^  the  direction  of,  the  Defendant,  that  it  might  be 
^^dared  the  Defendant  was  bound  to  account  for  them 
^  their  highest  value  in  the  ''money  market"  since  such 
^de,  or  such  otiier  period  as  the  Court  should  direct ; 
^d  also  for  tiie  damages  occasioned  to  the  Plaintifl^  by 
^Qch  sale  of,  or  refusal  to  deliver  up,  the  bonds.     The 
\SSi  also  prayed  an  account  of  the  dealings  and  trans- 
actions between  the  Defendant  and  the  Banky  and  that 
the  Defendant  might  be  ordered  to  pay  the  balance 
which  should  be  found  due. 


The  Defendant,  by  his  answer,  said  that  Messrs. 
Vigne  ^  Sans  having  required  repayment  of  the  loan 
upon  the  bonds,  tiie  Defendant  informed  Boucher  there- 
of and  Boucher  said  that  the  Bank  could  not  spare  the 
money,  and  authorized  the  Defendant  to  sell  the  bonds; 
and  that  Vigne  §f  Sonsy  on  the  31st  of  October,  1840, 
witii  tiie  privity  and  concurrence  of  the  Defendant, 
sold  the  bonds,  at  the  market  price,  for  the  sum  of 
716L  11«.,   which,  after  deducting  the  loan,  interest 
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Argument, 


and  oommiaMB,  left  a  balance  of  199L  Ss.  7<£,  which 
Vyine  4*  Sans  then  paid  to  the  Defendant. 

The  Defendant  said  that  he  had  been  employed  by 
the  Bank  from  time  to  time  to  discount,  or  procure  to 
be  discounted,  bills  of  exchange  in  his  own  name,  which 
he  had  done,  receiving  a  commission  thereon ;  that  the 
transaction  with  regard  to  the  Spanish  bonds  was  of  a 
like  nature,  and  that  he  did  not  enter  into  a  special 
agreement  respecting  them ;  that  he  did  not  know  that 
the  Bank  had  received  or  held  the  bonds  only  by  way 
of  security,  until  he  was  informed  thereof  by  Barnard, 
in  the  year  1841.  The  Defendant  said  that,  at  the  time 
he  received  the  balance  of  199/.  8^.  7rf.  fix)m  V^ne  4" 
S(m8,  the  Bank  was  indebted  to  him,  and  that  they  stall 
were  indebted  to  him  in  respect  of  the  consignments,  the 
produce  of  which  they  had  received,  and  of  his  conmiis- 
sion  in  the  discounting  business.  He  said  that  he  was 
justified  in  the  representations  which  he  had  made,  and 
in  refusing  to  disclose  the  real  circumstances  with  re- 
spect to  the  Spanish  bonds,  by  the  conduct  of  the  Bank 
and  the  Plaintiffs  towards  him.  The  conclusion  of  the 
Court  on  the  effect  of  the  evidence  will  appear  from  the 
judgment.     At  the  hearing, 

Mr.  Russell  and  Mr.  Anderson,  for  the  PlaintiflB, 
argued  that  an  immediate  decree  ought  to  be  made 
against  the  Defendant  for  payment  of  the  market  price 
of  the  Spanish  bonds  at  the  time  the  Plaintiffs  had  ap- 
plied to  him  for  their  re-delivery,  or  at  the  time  that 
the  Plaintiffs  had  been  compelled  to  account  for  them 
to  Barnard;  and  that  an  account  ought  to  be  directed 
of  the  other  transactions  between  the  Defendant  and 
the  Bank* 


Mr.  Kenyan  Parker  and  Mr.  Giffard,  for  the  De- 
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fendant,  contended,  first,  that  the  Plaintifi  did  not 
represent  the  British  and  Australasian  Bank  so  as  to 
be  enabled  alone  to  institute  a  suit  on  behalf  of  the 
company;  and  secondly,  that  the  matter  relating  to 
the  Spanish  bonds  was  an  item  in  the  general  account 
between  the  Defendant  and  the  Bank,  and  that  neither 
from  the  nature  of  the  transaction,  nor  from  the  cir- 
cumstances or  consequences  of  the  sale  of  the  bonds, 
ought  it  to  be  the  subject  of  any  special  direction  in  the 
decree  for  account  which  must  be  made. 


227 


1843. 


Argument. 


Vice-Chancellor  : — 

The  Plaintiffii  sue  on  behalf  of  themselves  and  the 
other  partners  in  a  dissolved  partnership  or  company 
called  the  ^'British  and  Australasian  Bank."  They  assume 
to  themselves  the  right  to  represent  the  partnership  or 
company.  The  bill  seeks  to  charge  the  Defendant  with 
the  market  value,  at  a  given  time,  of  certain  Spanish 
bonds,  and  seeks  also  an  account  of  the  general  dealings 
and  transactions  between  the  Bank  and  the  Defendant. 


Judgment, 


Three  questions  have  been  raised  in  the  cause; — 
First,  do  the  Plaintiffs  properly  represent  the  company 
in  this  suit  ?  Secondly,  is  the  Defendant  to  be  charged, 
in  respect  of  the  bonds,  otherwise  than  with  the  amoimt 
actually  produced  by  the  sale  of  these  bonds, — ^being  (as 
must  be  here  assumed)  the  market  value  of  the  bonds  at 
that  time  ?  and.  Thirdly,  having  determined  the  amoimt 
of  the  Defendant's  liabilities  in  respect  of  the  bonds,  is 
he  to  be  charged  therewith  at  once,  as  upon  a  separate 
transaction,  without  reference  to  tiie  general  account? — 
or  is  tiie  amount  of  the  Defendant's  liabilities  in  respect 
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Judgment. 


of  the  bcmcb  to  be  treated  as  an  item  in  the  general  ao- 
connt  prayed  by  the  bill,  and  added  to  or  set  off  against 
the  balance  payable  by  or  due  to  him  upon  the  lendtof 
the  account  ? 

Upon  the  first  point  I  did  not  during  the  argument 
entertain,  nor  have   I  since  entertained,  any  doubt 
Admitting  that  the  Plainti£&^  evidence  is  somewhat 
general,  I  think  it  sufficient,  with  reference  to  the  cir- 
cumstances of  this  case.   The  Plaintiffii  have  proved  the 
constitution  and  acting  of  the  partnership, — ^that  the 
Plaindflb  were  partners, — and  that  they  continued  so 
up  to,  and  at  the  time  when  the  dissolution  was  re- 
solved upon  in  1839-40 ;  and  that  the  number  of  the 
partners  before  and  at  that  time  exceeded  150.     The 
consequences  of  the  dissolution  prim&  fi^ue  would  be  to 
prevent  the  partnership  firom  having  any  future 
actions  on  the  partnership  account,  although  that 
sequence  does  not  appear  to  have  strictly  followed  ii 
the  present  case.   But  the  dissolution  of  the  partnershqp 
had  no  effect  upon  the  old  transactions  and  dependencies 
of  the  partnership  prior  to  and  at  the  time  of  the  agree-* 
ment  for  dissolution.     Those  who  were  partners  at  the 
time  of  the  dissolution  remained  partners  in  the  old 
transactions  and  dependencies,  and  for  the  purpose  of 
winding  them  up:  and  the  presumption  of  kw,  in  the 
absence  of  anything  to  control  it,  is,  that  those  who 
were  partners  at  the  time  of  the  dissolution  continued 
so  afterwards.      Tlus  general    presumption^  together 
with  the  confflderation  of  the  means  which,  according  to 
the  Plaintiffii'  evidence,  the  Defendant  had  of  knowii^ 
the  actual  dtuation  of  the  Plaintiffs, — ^the  absence  of  all 
positive  suggestion  on  his  part,  notwithstanding  sudi 
means  of  knowledge,  that  the  Plaintiffs  do  not  sustain 
the  characters  to  which  they  lay  claim, — and  his  actual 
dealing  (for  his  own  benefit)  with,  and  recognition  (S, 
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the  title  of  the  Plaintiffs  afler  the  dissolution,  down  to 
tbe  time  of  filing  the  bill,  is  in  my  opinion  amply  suffi- 
cient to  sustain  the  Plaintiffs*  case  in  this  suit  against 
tliis  Defendant. 

Tke  personal  title  of  the  Plaintiffs  being  proved,  the 
mnnber  of  the  partners  is  an  answer  to  the  Defendant's 
observation  as  to  the  mere  frame  of  the  suit.     I  may 
obeenre,  that  if  (as  the  Defendant  contended)  the  resolu- 
uon  to  dissolve  the  partnership  were  not  binding,  the 
esse  of  the  Plaintiffs,  as  to  the  point  I  am  now  consi- 
^^Aigy  would  rather  be  strengthened  than  impaired,  so 
^  as  the  question  of  the  frame  of  the  suit  only  is  con- 
cerned. 
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Judgment, 


'X^e  second  point  must,  I  think,  be  decided  in  favour 
^  the  Defendant.  The  deposit  of  the  bonds  with  Viffne 
^  ^lonsj  in  November,  1839,  as  a  security  for  500L  ad- 
^'^ced  by  them,  is  a  fact  common  to  both  parties;  and 
^^t  Viffne  if  Sans  knew  no  one  in  the  transaction  ex- 
^^(>t  the  Defendant,  is  admitted.  It  is  admitted  also 
^^Uit  the  deposit  carried  with  it,  so  far  as  Viffne  Sf  Sons 
^ere  concerned,  a  right  to  sell  the  bonds  in  satisfaction 
^  their  debt.  The  bonds,  in  fact,  were  sold  in  October, 
1840,  and  produced, — ^beyond  the  amount  due  to  Viffne  Sf 
SonSy  and  the  expenses  of  sale, — a  balance  of  1 99^  Ss.  7^., 
^hich  was  received  by  the  Defendant  and  applied  to  his 
Own  use.  If  it  had  appeared  that  the  Defendant  had 
t^eemed  the  bonds  out  of  the  hands  of  V^ne  Sf  Sans, 
and  afterwards  converted  them  to  his  own  use,  I  will 
Hot  say  that,  in  the  very  singular  circumstances  of  this 
ease,  the  Plidntiffs  might  not  possibly  have  been  justified 
in  treating  such  conversion  as  wrongful,  and  have  charged 
the  Defendant  with  the  value  of  the  bonds  at  some  other 
time  than  that  of  the  sale.  But  it  appears  distinctly  from 
JBouchef^s  evidence  that,  in  October,  1831,  Viffne  Sf  Sons 
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were  preaeiiig  I^m  for  payment  of  their  debt, — that  /y* 
cominimicated  that  fact  to  Boucher,  and  stated  that  Vigmt 
Sf  Sans  were  determined  to  sell  the  bonds  if  the  monejr 
were  not  returned  to  them, — that  Boucher  was  nnaUe 
(owing  to  the  embarrassments  of  the  Bank)  to  find  the 
money,  and  did  not  find  it,  but  told  I\fm  that  if  Vigm 
Sf  Sams  were  determined  to  sell  the  bonds  it  oould  not 
be  helped.     Boucher,  it  is  true,  adds,  that  the  Defendant 
undertook  to  try  and  get  the  loan  continued,  and  aftei^ 
wards  told  Boucher  he  had  succeeded  in  doing  so.     But 
the  Defendant,  by  his  answer,  states  that  the  bonds 
never  were  in  his  possession  after  the  deposit  with  Vigm 
Sf  Sons;  and  the  evidence  of  the  witness  V^ne  tends  to 
confirm  the  answer.     Upon  the  evidence  in  the  causey 
the  answer  denying  that  the  Defendant  ever  undertook 
to  redeem  the  bonds,  or  procure  them  to  be  redeemed, — 
I  cannot  but  conclude  that  that  which  might  have  beeo 
lawful,  was  lawful, — that  the  sale  of  the  bonds  was  the 
lawful  act  of  Viffne  Sf  Sons ;  and  if  so,  I  cannot  diaige 
the  Defendant  with  more  than  the  actual  produce  of  the 
sale, — ^L  e.,  the  balance  of  199^  %s.  7d,  and  interest.    His 
tortious  acts  commence  with  his  retainer  of  that  balance. 


The  third  point  presents  the  only  question  of  diffi* 
culty  in  the  cause.  The  circumstances  which  are  ne- 
cessary to  understand  and  dispose  of  this  question  are 
few  and  simple.  The  Defendant  had  dealings  with  the 
Bank  as  a  customer,  and  borrowed  money  of  the  Bank 
upon  the  security  of  shipments  made  to  Australia.  TSk 
money-transactions  with  the  Bank  formed  the  subject  of 
account  with  the  Bank,  and  such  an  account  was  open 
and  subsisting.  Besides  these  matters  of  account,  the 
Defendant  discounted,  and  procured  others  to  discount^ 
bills  for  the  Bank,  and  assisted  the  Bank  in  raising 
money  for  its  current  business ;  but  these  were  isolated 
transactions,  perfected  at  once,  and  never  entering  into 
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any  aooount  whatever.     Among  these  isolated  transac- 
tionSy  that  of  the  loan  and  deposit  of  the  bonds  with 
Vigne  8f  Co.  was  one.     The  Defendant  in  his  answer  to 
the  original  bill^  afler  having  explained  the  discounting 
buoness  he  had  done  for  the  Bank,  says,  that  in  No- 
vember, 1839,  Bouchery  in  the  course  of  the  Defendant's 
discounting  business,  requested  him  to  procure  a  loan  of 
SOOJL  upon  the  security  of  the  bonds,  and  that  he  did 
BO  accordingly.     In  lus  answer  to  the  amended  bill,  he 
says  that  the  account  stated  between  himself  and  the 
Plaintiffs,  in  March,  1841,  did  not  contain  any  entry 
relating  to  the  bonds  or  to  the  advances  made  thereon, 
and  that  such  bonds  and  advances  formed  a  separate 
transaction,  and  were  kept  apart  from  the  general  trans- 
actions of  the  Defendant  with  the  Bank:  coupling  this 
witfi  the  fact  that,  in  March,  1841,  after  the  sale  of  the 
bonds,  the  account  betweeen  the  Defendant  and  the 
Bank  was  adjusted  and  settled  for  the  purpose  of  shew- 
ing the  amount  of  the  debt  owing  from  the  Defendant 
to  the  Bank,  and  for  which  the  Defendant  says  his 
slupments  to  Australia  were  a  security,  it  is  impossible 
to  suppose  that  the  bond  transaction  was  intended  by 
either  party  to  form  an  item  in  account  between  the 
Defendant  and  the  Bank.     In  fact  the  Defendant  has 
not  suggested  that,  according  to  the  original  transaction 
itself  respecting  the  bonds,  he  was  not  bound  to  hand 
over  the  balance  of  199iL  8^.  Id.  to  the  Bank  the  moment 
he  received  it :  he  admits  that  he  was  bound  to  have  done 
80,  eo  far  as  the  original  transaction  was  concerned.   His 
case  is,  that  the  conduct  of  the  Bank,  in  respect  of  the 
sfaiiNnents  he  had  made  to  Australia,  justified  him  in  the 
course  of  detainer, — of  concealment  and  misrepresenta- 
tioQ,  which  he  pursued,  respecting  the  balance  of  199/. 
8t.  Id.     According  to  his  own  case,  the  detainer  of  this 
sum  was  tortious,  unless  he  can  justify  it  by  reference  to 
that  conduct  of  the  Bank  upon  which  he  relies.   His  case 
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is,  thaty  at  the  time  of  the  sale  of  the  bonds  and  his  re- 
ceipt of  the  bahnce,  the  amount  of  the  shipments  received 
by  the  agents  of  the  Bank  exceeded  by  neariy  lOOOl 
the  debt  of  the  Bank;  and  that  the  Bank,  notwithstand- 
ing thisy  directed  their  agent  in  Australia  to  carry  the 
whole  of  the  shipments  to  the  credit  of  the  Bank.    I 
have  read  both  the  answers  with  attention,  for  the  pur- 
pose of  seeing  whether  the  Defendant  can  reasonably 
be  understood  as  swearing  that,  in  October,  1839,  at  the 
time  he  received  the  balance  of  1992.  8^.  7d,  he  then 
knew,  or  had  reason  to  believe,  that  the  actual  receiptB 
of  the  Bank,  in  respect  of  the  shipments,  had  paid  the 
amount  of  their  debt.     Looking  at  the  dates  of  the 
loans  and  shipments  in  February  and  April,  1840^  it  is 
scarcely  probable  that  such  could  be  the  case ;  but  L 
am  satisfied  the  answer  contains  no  such  representation. 
The  efiect  of  the  answer  is,  that,  at  the  time  of  sweaiiug 
the  answer  in  November,  1842,  the  Defendant  undei^ 
takes  to  represent  that,  in  October,  1839,  the  state  of 
the  Plaintifis'  receipts  was  more  than  sufficient  to  pay 
their  debt.    And  if  that  be  the  effect  of  the  answer,  the 
retainer  of  tiie  199L  Ss.  Id.  was  originally  vnx)]]gfid; 
which,  coupled  with  his  concealment  and  misrepresenta- 
tion on  the  subject,  cannot  but  lead  the  Court  to  look 
with  suspicion  upon  every  part  of  his  case.    What  then 
is  the  case  upon  which  he  relies  as  an  ex  post  fiu^to 
ground  for  retaining  the  balance  of  199^  8«.  7<£  ?    The 
direct  advances  by  the  Bank  to  the  Defendant  are  ad- 
mitted    The  security  to  which  the  Bank  was  entitled 
is  admitted.     It  was  to  consist  (according  to  the  an- 
swer) of  the  bill  of  lading,  policy  of  assurance,  and  in- 
voices of  the  merchandize  shipped.    These  the  Bank,  by 
their  agents  in  the  colony,  were  to  retain  until  their  Ulb 
were  paid;  and  they  were  then  to  lemgn  and  give  up 
all  further  control  over  the  merchandize  and  the  pro- 
ceedings. 
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Now,  for  the  purpose  of  the  argument,  I  will  suppose 
the  answer  to  all^e  that  the  Bank  has  received  more 
money  in  value,  than  the  amount  of  the  debt  due  from 
the  Defendant  to  the  Bank  upon  the  account  of  March, 
1841.  Would  that  entitle  the  Defendant,  in  the  absence 
of  all  evidence  to  support  the  allegation  in  the  answer, 
to  didm  that  he  ought  not  to  pay  the  19921  Ss.  Id.  until 
die  result  of  the  account  is  known  ?  Can  a  debtor  with- 
hold payment  of  a  debt,  which  by  kw  and  in  honour 
he  ought  to  have  paid  long  since,  merely  by  saying 
his  creditors'  securities  for  another  unconnected  debt 
win  be  found,  upon  accounts  being  taken,  to  exceed  the 
amount  of  that  other  debt  ?  I  know  of  no  such  equity^ 
In  the  case  of  Rawson  v.  Samuel  (a),  the  plaintiffs  had 
contracted  to  make  present  advances  by  accepting  bills 
upon  the  shipment  of  goods  by  the  defendant,  and  in 
i^tom  tlie  proceeds  were  to  be  sold  by  the  plaintiff's 
agents  abroad  and  remitted  to  them.  Afler  a  time  the 
plaintiflfs  refused  to  accept  the  defendant's  bills  drawn 
by  him  in  respect  of  a  particular  shipment,  afler  the 
diips  had  lefl  this  country ;  and  they  sought  to  justify 
that  refusal,  on  the  ground,  as  they  alleged,  that  the  de- 
fendant had  overdrawn  the  value  of  the  goods  shipped. 
The  defendant  brought  his  action  against  the  plaintiffs 
for  a  breach  of  conlraet,  and  die  plaintiffs  filed  their  bill 
against  the  defendant  for  an  account  of  the  transac-* 
tions  between  them,  and  payment  of  the  balance  which 
they  allied  would  be  found  to  be  due  from  the  de-» 
fendant,  and  they  moved  that  execution  in  the  action 
might  be  restrained.  Lord  Cottenham — after  observing 
that  the  case  was  not,  in  truth,  a  case  of  set-off,  for  there 
was  not,  until  the  account  should  have  been  taken,  auy 
liquidated  balance~^-said  that  the  damages  which  might 
be  assessed  by  the  jury  would  be  assessed  as  a  present 
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compensation  for  the  injury  complained  of,  and  there 
was  no  equity  upon  which  this  Court  should  substitute, 
for  that  present  compensation,  a  future  remission  of 
debt  upon  an  account  to  be  taken ;  and  he  laid  down, 
with  great  clearness,  that  the  mere  pendency  of  the  ac- 
count in  respect  of  transactions  not  affecting  the  amount 
of  the  damages,  would  not  sustain  the  injunction  (a). 


It  is,  however,  I  belieye,  unnecessary  to  go  into  that 
argument,  for  I  doubt  whether  the  several  parts  of  the 
answer  can  be  taken  to  say  more  tJian  that,  in  money 
and  goods  together,  an  amount  exceeding  the  debt  in 
value  has  been  received, — not  that  the  Plaintiffi  have 
received  enough  in  cash  to  pay  their  debt. 

It  would  be  quite  a  new  proposition  to  say  that  the 
Plaintiffs  are  not  to  recover  the  balance  of  199/.  8«.  Id. 
now  due,  and  for  which  they  have  no  security,  only  be- 
cause they  hold  ample  securities  for  another  debt.  . 

If  the  Defendant  were  in  this  case  in  the  situation  of 
Plaintiff,  seeking  to  restrain  the  present  Plaintiffs  from 
proceeding  to  recover  this  balance  pending  the  account, 
the  case  of  Rcaoson  v.  Samuel  would,  in  form  as  well  as 
in  substance  and  principle,  be  a  case  in  point ;  but  the 
circumstance  that  the  Bank  is  Plaintiff  makes  no  differ- 
ence; that  merely  carries  with  it  a  submission,  on  the 
part  of  the  Plaintifis,  to  give  the  Defendant  all  he  is  in 
equity  entitled  to;  but  in  this  case  he  has  no  such  equity 
as  he  contends  for. 


Minute.  Dbcree  for  payment  of  199/.  8«.  7</.,  with  interest.    Acconot 

to  be  taken  of  the  general  dealings  and  transactions,  &c.     Further 
directions  and  costs  reserved. 


(a)  See  Dodd  v.  Lydall,  1  Hare,  333. 
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BRISTED  V.  WILKINS.  4/A  Nov. 


Und] 


EH  the  trusts  of  a  settlement,  made  on  the  mar*  Aftorthe  order, 
riage  of  the  Defendant  Sophia  WiUdnSy  two  smns  of  Bank  jadgment  ct^. 
aiperoent  Consolidated  Annuities,— 1768i  19*.  lrf.and  ^^e^'int^t 
316i  18«., — stood  in  the  names  of  trustees,  (in  the  events  ©^  ^»  debtor  in 

I ,  ,  goyemment 

wiuch  had  happened),  to  the  separate  use  of  the  Defend-  stock,  standing 
«nt  Sophia  WiUuns  for  her  life,  with  remainder  to  her  ^iwt^^has^ 
^iau^ter,  the  Defendant  Georgiana  Sophia  Frazer,  ab-  J^^  J^^' 
^lutdy.    In  August,  1832,  Sophia  WilkinSy  as  surety,  the  statute  i  & 
jouied  with  her  daughter  Georgiana  Sophia   in   exe-  s.  15,  tiie  Bank 
cuting  a  deed  whereby  the  reversionary  interest  of  the  ^  Jound  to 
latter  was  assigned  to  A.  Bain,  by  way  of  security  for  P*y^  ^* 
Ae  sum  of  800^,  and  interest      Notice  of  the  charge  trustees,  being 
w^as  immediately  given  to  the  trustees.     By  an  indent-  tore^e^m; 
tt«^  dated  in  May,  1839,  Sophia  WiUdns,  then  a  widow,  "^^^l^^^ 
•"^d  her  said  daughter,  then  the  wife  of  the  Defendant  t^«  dividends 

jr»  ,  ,  according  to 

^^€uerj  joined  with  Bamy  (whose  debt  of  800£  was  the  equitable 
P^d  off  by  the  Plaintiff),  and  with  FrazeVy  in  executing  ^^es. 
'^   asdgnment  of  the  debt  of  800iL,  and  the  securities     Costs  given 
*^^  the  same,  and  the  said  trust  funds,  to  the  Plaintiff,  England  out  of 
^Pon  trust,  to  secure  the  repayment  of  a  sum  of  lOOOi  a  trust  fund  of 

1^  ^  *    •'  government 

"^^rowed  from  him,  with  interest  for  the  same,  and  to  »tock,  in  the 
'I^ply  the  dividend  in  payment  of  such  interest,  and  cestui  que 
^^^o  in  payment  of  the  premiums  of  a  policy  of  life  a^^caSon  of 
^^^aurance,  assigned  to  the  Plidntiff  as  a  collateral  sc-  the  fund  accord- 

fw     .        .  .  .  .  ing  to  their 

^^Urity,  if  such  premiums  were  not  otherwise  paid.  interests,  al- 

though the  de- 
cree was  made 

On  the  28th  of  November,  1839,  the  Defendant  ^JJ^L^he 

Bank  having 
acted  upon  a 

doobtfol  construction  of  a  late  act  of  Parliament,  before  that  construction  had  been  settled 

by  any  judicial  determination. 

Sembie: — A  judgment  creditor  who  has  obtained  an  order  charging  the  interest  of  his 
debtor  in  government  stock  may,  in  a  proper  case,  sustain  a  suit  for  the  intermediate  pro- 
tection of  the  interest  which  he  has  so  acquired,  notwithstanding  the  six  months  prescribed 
l^  tbe  Stat.  1  &  2  Vict.  c.  110,  s.  14,  have  not  expired. 

r2 
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WiLKlNS. 


Statement. 


Maude  obtained  final  judgment,  in  an  action  broug 
by  him  in  the  Common  Pleas,  against  the  Defends 
Sophia  IVtlkins^  for  324/1  75.  llrf.,  principal,  intere 
and  costs;  and,  on  the  17th  of  December,  1839,  Mat 
obtained  an  order  of  Mr.  Justice  ColtmaUy  nisi,  i 
charging  the  said  sum  of  1768i  19^.  Id.  and  316i  18 
3/.  per  cent  Consolidated  Bank  Annuities,  with  t 
sum  of  324/1  7s.  IW.,  the  amount  of  the  judgmen 
which  order  was  made  absolute,  by  an  order  of  "bl 
Justice  Maulcy  as  follows :  "  /.  M.  Maude  v.  S.  WUka 
Upon  hearing  the  attomies  or  agents  on  both  sides,  ai 
upon  reading  the  order  nisi  made  herein  by  the  Hono 
able  Mr.  Justice  Cottman,  I  do  order  that  the  sum  < 
1768/.  19^.  Id,  3/.  per  cent.  Consolidated  Bank  Annuitae 
standing  in  the  names  of  the  Reverend  J.  Webster,  (ainc 
deceased),  J.  Hunt,  and  T.  W.  Clement,  in  trust  for  tl 
Defendant,  and  the  further  siun  of  316t  18*.,  3i  pc 
cent  Consolidated  Bank  Annuities,  standing  in  the  naioc 
of  the  said  T.  W.  Clement  and  J.  Hunt,  in  trust  for  th 
said  Defendant,  respectively,  in  the  books  of  the  gover 
nor  and  company  of  the  Bank  of  England,  shall  stazH 
charged  with  the  payment  of  the  sum  of  324/.  7*.  Hi 
being  the  amount  for  which  judgment  has  been  re 
covered  in  this  cause  and  interest  thereon,  pursuant  V 
the  statute  of  1st  and  2nd  of  Victoria,  c  110.  Datec 
the  18th  of  February,  1840. 

"  (Signed)        W.  H.  Maule.** 

On  the  8th  of  February,  1841,  after  hearing  th< 
Pliuntiff,  and  other  parties,  a  further  order  in  the  aclioi 
was  made  by  Mr.  Justice  Maule,  as  follows : — "  MaxA 
V.  Wilkins.  Upon  hearing  counsel  on  both  sides,  an( 
upon  reading  the  affidavits  of  &c.,  I  do  order  that  th' 
order  made  herein,  dated  the  18  th  of  February,  1840,  shal 
be  amended  by  making  the  said  order  apply  to  the  *in 
terest  of  the  Defendant  in  the  sums '  therein  mentionec 
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instead  of  the  sums  themselves.     Dated  the  8th  of  Feb-         1843. 
mij,  1841. 


(t 


(Signed)        W.  H.  Maule." 


The  Bank  of  England,  being  served  by  Maude  with 
notice  of  the  Judge's  order,  refused  to  pay  the  dividends 
on  the  two  sums  of  stock  to  the  trustees  or  to  the  Plain- 
tifP.  The  bill  was  filed  against  Sophia  WiVdnSy  C.Frazer^ 
«nd  Georgiana  Sophia  his  wife,  the  trustees  of  the  set- 
tlement, Maude,  the  judgment  creditor.  Bain,  as  a  sub- 
sequent incumbrancer,  and  the  Bank  of  England ;  and 
prayed  that  the  charge  of  the  Plaintiff  under  the  assign- 
i&ent  might  be  established  in  priority  to  the  charge 
obtamed  by  Maude,  and  that  the  Defendants,  the  cestui 
?ue  trusts, — the  judgment  creditor, — or  some  of  them, 
ought  pay  to  the  Plaintiff  what  should  be  found  due 
^  him  for  principal,  interest,  premiums,  and  costs,  or 
^^t  the  Defendants  might  be  foreclosed ;  and  that  in 
^e  meantime  the  Bank  might  be  ordered  to  pay,  and 
^e  trustees  to  receive,  the  dividends,  and  that  the  trus- 
^^^  might  be  ordered  to  pay  the  Plaintiff  a  sufficient 
P^rt  of  such  dividends  to  satbfy  what  should  be  due 
^d  should  accrue  due  to  him  for  the  interest  and  pre- 
^ums.     And  the  bill  prayed  that  Maude  and  the  Bank 
^*^ht  pay  to  the  Plaintiff  so  much  of  the  costs,  if  any, 
^  should  not  be  payable  out  of  the  trust  fund. 


Bristbd 

V, 
WiLKlNS. 


Statement, 


Mr.  Temple  and  Mr.  Willcock,  for  the  Plaintiff,  in- 
^^eted  on  the  title  acquired  by  him  under  the  assignment 
t^rior  to  the  judgment  or  to  the  Judge's  order ;  and  argued 
^liat  the  Bank  was  not  justified  in  refusing  to  pay  the 
^vidends  to  the  trustees.  Churchill  v.  Governor  and 
fJompany  of  the  Bank  of  England  (a).     They  submitted 


Argument, 


(a)  11  Mee.  &  Wels.  323;  and  see  Fowler  v.  Churchill^  Id.  57. 
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Argument, 


abo  that  it  was  the  duty  of  the  trustees  to  have  i 
their  legal  rights  against  the  Bank. 

Mr.  Boffshawcy  for  the  trustees,  submitted  to  a 
Court  might  direct;  but  contended  that  the  1 
having  no  trust  funds  in  their  hands  for  such  a  ] 
were  in  no  default  for  having  declined  to  ente 
contest  with  the  Bank  on  a  doubtful  question* 

Mr.  Roundell  Palmer ^  for  the  Bank  of  Englai 
that  after  the  decision  of  the  Court  of  Ex< 
which,  however,  had  been  but  recently  pronounc 
must  be  admitted  that  the  Bank  might  safely  hi 
tinned  to  pay  the  dividends  to  the  trustees,  as  t 
hands  to  receive  them;  but  untU  the  questio: 
effect  of  the  Judge's  order,  under  the  statute  1 J 
c  100,  Bs.  14,  15,  had  received  the  determinai 
Court  of  law,  the  Bank  was  in  a  situation  of  g 
ficulty.  Having  notice  of  the  order  to  she^ 
which  restrained  the  Bank  from  permitting  the 
be  transferred  untU  the  order  was  made  aba 
discharged  (s.  15),  and  being  bound  to  know 
statute  provided  that  no  proceedings  should  be 
equity  to  have  the  benefit  of  the  charge  until  \ 
expiration  of  six  months  from  the  date  of  tb 
there  was  great  reason  to  apprehend  that  the  pi 
of  the  fund  for  the  judgment  creditor  was,  at  1< 
ing  the  six  months  that  the  proceedings  were  su 
wholly  cast  upon  the  Bank. 

The  present  suit  having  been  instituted  be 
deciaon  of  the  Court  of  Exchequer  on  the  p 
Bank  was  entitled  to  receive  costs,  as  if  it  had 
fact  die  stakeholder. 


(a)  April  lOtli,  1843. 
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The  Vice-Chancellor  said,  that  he  was  not  prepared 
to  accede  to  the  suggestion  that  a  judgment  creditor, 
having  obtidned  a  charge  on  the  interest  of  his  debtor 
in  a  sum  of  stock,  was  not  entitled  to  institute  a  suit  for 
die  protection  of  his  interest  in  the  fund  until  six  months 
after  the  order  was  made  absolute,  when  the  stock  might 
be  transferred  and  the  charge  thereby  defeated.  If  the 
decision  of  the  Court  of  Exchequer  on  the  effect  of  the 
Judge's  order,  so  far  as  the  Bank  was  concerned,  had 
been  anterior  to  the  refusal  of  the  Bank  to  pay  the  divi- 
dends in  this  case,  the  Bank  might  not  have  been  en- 
titled to  costs ;  but  in  the  circumstances  of  the  case, 
and  without  any  authority  for  their  guidance,  the  Bank 
could  not  safely  have  acted  otherwise  than  they  had 
done.  There  was  no  question  on  any  other  point.  The 
Defendants  not  opposing,  the  Court  would  decree  a  sale 
as  more  beneficial  for  the  parties  than  a  foreclosure ; 
and  the  proceeds  to  be  applied  according  to  their 
several  priorities.  Further  directions  must  be  reserved : 
it  might  be  a  question  between  the  Defendants  Wilkins 
md  Maudey  by  whom  their  portions  of  the  costs  ought 
bo  be  borne. 


1843. 


Jui^ent. 


Refer  it  to  the  Master  to  tax  the  Defendants  (the  trustees)  and 
iie  Governor  and  Company  of  the  Bank  of  England  their  costs  of 
liis  suit  as  between  solicitor  and  client,  &c.,  and  to  tax  the  Plaintiff 
md  the  Defendants  A,  Bain  and  «/.  M.  Maude  their  costs  of  this 
Hiit.  And  let  the  Defendants  (the  Bank)  pay  to  the  Defendants 
[the  trustees)  the  dividends  now  remaining  unpaid  and  to  accrue  due 
jefore  the  sale  hereby  directed  upon  the  two  sums  of  176S/.  19<.  \d, 
uid316/.  1S«.  Bank  ZL  per  cent.  &c., making  together  2085/.  lis.  Id. 
ike  stock.  And  let  the  said  Defendants  thereout  pay  (the  Bauk)  the 
imount  of  their  costs  when  taxed,  and  retain  their  own  costs  when 


Minute. 
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.  Mmuie. 


Apportioning  a 
charge  on  stock 
between  the 
life  interest  in 
possession,  and 
the  reversion 
expectant  on 
the  decease  of 
the  tenant  for 
\ife. 


taxed ;  and  let  them  pay  the  residue  thereof^  after  such  pa3mieDt 
thereout,  to  the  PlaintifT.  Refer  it  to  the  Master  to  take  an  amount 
of  what  is  due  to  the  Plaintiff  for  principal  and  interest,  and  pre- 
miums in  respect  of  his  two  several  incumbrances  after  receipt  of 
such  dividei^ds,  and  also  to  take  an  account  of  what  is  due  to  the  De- 
fendant A.  Bain  in  respect  of  principal  and  interest  on  his  mortgage; 
and  also  to  take  an  accomit  of  what  is  due  to  the  Defendant  /.  M. 
Maude  for  principal  and  interest  on  his  charge.  And  let  the  De- 
fendants (the  trustees)  sell,  and  let  the  Defendants  (the  Bank)  permit 
the  said  Defendants  (the  trustees)  to  sell  the  said  two  sums  of  1768/. 
19«.  Id.  and  316/.  18«.  Bank  3/.  per  cent.  Annuities;  and  let  the  De- 
fendants (the  trustees)  pay  the  produce  of  such  sale  to  be  verified  &c. 
into  Court  Refer  it  to  the  Master  to  inquire  and  state  what  is  the 
value  of  the  absolute  reversion  to  the  said  sum  of  2085/.  17<.  Id., 
stock  expectant  on  the  decease  of  the  Defendant  Sophia  WUkins.  Let 
the  Master  compute  interest  on  the  said  sum  of  800/.  from  the  date  of 
the  indenture  of  the  15th  of  August,  1832,  at  &&,  to  the  day  on  which, 
he  shall  ascertain  such  value,  and  let  him  certify  thje  total  amount 
of  the  said  sum  of  800/.,  the  interest  so  computed,  and  the  costs  of 
this  suit  hereby  directed  to  be  taxed.  And  if  the  Master  shall  find 
that  the  value  of  the  said  reversion  exceeds  the  total  amount  of  the 
aaid  800/.,  the  said  interest,  and  the  said  costs,  then  let  the  amount 
of  such  excess  to  be  certified  &c.  be  carried  over,  with  the  privity,  &c., 
out  of  the  produce  of  the  said  sale  when  paid  into  &c.,  to  an  account 
to  be  entitled  '*  The  Account  of  Charles  Frazer  and  Georgiana  Sophia 
his  wife."  And  let  th^  same,  when  so  carried  over,  be  laid  out  &c. 
with  the  privity  &c.,  *^  the  like  account,"  with  liberty  to  any  person  or 
persons  interested  &c.,  to  apply.  And  out  of  the  residue  of  the 
money  to  be  produced  by  the  said  sale,  when  paid  into  frc,  afbr 
such  carrying  over  as  aforesaid,  or  out  of  the  money  produced  by  the 
said  sale  when  paid  into  &c.,  if  the  amount  which  the  Master  shall 
certify  to  be  the  value  of  the  said  reversion  does  not  exceed  what  he 
shall  certify  to  be  the  total  amount  of  the  said  800/.,  the  said  interest, 
and  costs,  let,  in  the  first  place,  what  shall  be  found  due  to  the  Plain- 
iiff  for  principal  and  interest,  and  premiums  in  respect  of  his  two 
several  incumbrances,  and  the  Plaintifi"s  costs  of  this  suit,  when 
taxed,  be  paid ;  or,  if  not  sufficient,  so  far  as  the  same  will  extend, 
&c.  And  in  case  the  principal,  interest,  and  costs  of  the  Plaintiff 
shall  be  satisfied  by  the  means  aforesaid,  let  the  Plaintiff  surrender 
or  sell  the  policy  effected  by  him,  and  let  the  produce  thereof  be  paid 
into  Court  to  be  verified  &c.  to  the  aforesaid  account.  And,  in  the 
second  place,  let  what  the  Master  shall  find  to  be  due  to  the  said  De- 
fendant A.  Bain  for  principal,  interest,  and  costs,  be  paid  &c.,  if  suffi- 
cient for  that  purpose ;  but  if  insufficient,  let  such  &c.  be  thereout 
paid  so  far  as  the  same  will  extend.  And  in  case  the  last-mentioned 
costs,  principal,  and  interest,  shall  be  satisfied  by  the  means  albre- 
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Mid,  and  out  of  the  before-mentioned  funds,  or  the  residue  thereof, 
ifWr  the  payments  thereout  hereinbefore  directed,  let  what  shall  be 
finmd  due  for  the  costs,  principal,  and  interest,  of  the  Defendant 
/.  M,  Maude  be  paid,  &c.  But  in  case  the  said  funds  shall  be  in- 
nfficient  to  pay  such  costs,  principal,  and  interest,  as  last  aforesaid, 
let  mch  funds,  or  the  residue  thereof,  to  be  verified  &c.  be  paid  as 
liereiDbefore  last  directed,  so  far  as  the  same  will  extend.  And  if 
there  shall  be  any  residue  of  the  said  funds  after  such  payments 
M  aforesaid,  let  such  residue  to  be  verified  &c.  be  paid  to  the  said 
Defendant  Sophia  fVUkhu.  And  for  the  better  taking  &c.  (usual 
directions),  the  Master  to  make  all  just  allowances.  Reserve  further 
directions,  and  subsequent  costs.     Liberty  to  apply. 


1843. 
Bristed 

V, 
WiLKINS. 

Minute. 


STAGG  V.  KNOWLES. 

XHE  bill  sought  an  injunction  to  restrain  the  Defend- 
ants, KnatoleSy  Day,  and  Hunter,  from  making  sale,  or 
£q)odng  of,  or  parting  with,  certain  goods  and  mer- 
cbndize,  and  the  gear,  tackle,  furniture,  apparel,  and 
liiip's  stores,  lately  of,  or  belonging  to,  the  ship  ^^  Wind- 
Mf  Cattle,^  save  with  the  Plaintiffs'  consent,  or  under 
tke  direction  of  the  Court 

The  bill  and  affidavits  alleged  that  the  *'  Windsor  Cas- 
4,"  from  London,  bound  to  Port  Adelaide,  was.  In  Octo- 
ber, 1840,  forced  to  put  into  East  Cawes  for  repairs,  and 
there  to  discharge  her  cargo ;  that  the  cargo  was  taken 
possessioii  of  by  the  Defendant  2>ay,  who  carried  on  the 
bnsmess  of  shipping  agent  under  the  name  of  Day  ^  Son ; 
Aat  Day  warehoused  the  cargo  in  a  store,  or  warehouse, 
which  he  hired  of  the  Defendant  Knowles,  who  acted  as 
derk  or  agent  to  the  Defendant  Hunter,  the  lessee  of  the 
warehouse;  that  the  Defendants  Knowles  and  Day  rc- 
fesed  to  deliver  up  the  cargo  or  stores  of  the  ship,  al- 
though payment  of  warehouse  rent,  exceeding  anything 
which  could  reasonably  be  demanded,  had  been  tendered 


20th  4*  2Ut 

Dec. 

On  the  motion 
to  dismiss  the 
bilifor  wantof 
prosecution, 
under  the  16th 
and  17th 
(amended) 
Orders  of  1828, 
the  Court  will 
not  enter  into 
the  merits  of 
the  cause  to  de- 
termine whe« 
ther  the  bill 
should  be  dis- 
missed without 
costs;  but 
will,  with  re- 
ference to  the 
question  whe- 
ther the  com- 
mon order 
should  be  made, 
consider  only 
the  conduct  of 
the  parties  in 
the  cause  in 
respect  to  its 
prosecution. 
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to  the  Defendants ;  that  the  Defendants  claimed  exc 
bitant  sums^  and  threatened  to  hold  the  cargo  and  stoi 
until  the  storeage  amounted  to  about  their  value,  ai 
then  to  sell  them  for  the  charges. 

The  injunction  was  obtained  in  July,  1842,  ex  part 
and  no  motion  was  made  to  dissolve  it  Knowles  put 
his  answer  on  November,  1842,  and  a  further  answer 
January,  1843.  Day  put  in  his  answer  in  Novemb 
1842,  and  a  further  answer  in  March,  1843.  flipii 
was  out  of  the  jurisdiction. 

The  Defendant  Ktuncles  gave  notice  of  motion,  fort 
5th  of  December,  1843,  to  dismiss  the  bUl  for  vrant 
prosecution. 

In  opposition  to  the  motion,  the  Plaintiffs  filed  ai 
davits  stating,  that  Hunter  not  liaving  paid  the  rent 
tlie  warehouse  for  two  years,  the  limdlord,  in  Novemlx 
1842,  distrained,  and  the  amount  of  the  distress  w 
paid  on  behalf  of  the  owners  of  the  goods ;  and  the  pc 
session  of  them  was  subsequently  obtained ;  that  i] 
object  of  the  suit  liad  been  effected  by  tlie  recovery ' 
possession  of  the  property ;  that  Knowles,  as  the  Hail 
tiffs  believed,  was  not  in  circumstances  to  pay  any  cost 
that  Day  was  in  custody  in  M^nc/iester  gaol  for  a  coi 
tempt  in  another  cause,  in  disobeying  an  order  of  d 
Court  to  deposit  a  box  of  500  sovereigns,  part  of  tl 
same  cargo ;  and  that  Hunter  was  out  of  the  jurisdn 
tion;  that  the  further  prosecution  of  the  suit  woul 
occasion  expense  without  benefit  to  any  party.  TI 
Defendant  also  filed  afiSdavits  relating  to  the  transactic 
and  the  various  actions  and  suits  arising  out  of  it, 
which  he  had  been  a  party. 


Argument, 


Mr.  James  Par  Iter,  for  the  motion,  relied  on  tlie  16 
(amended)  Order  of  1828 ;  tliat  Order  only  followed  t 
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statate  4  Ann.  c  16,  s.  23(a),  which  provided,  that 
^'npon  the  plaintiff's  dismissing  his  own  bill,  or  the  de- 
fendant's dismissing  the  same  for  want  of  prosecution, 
the  plaintiff  in  such  suit  shall  pay  to  the  defendant,  or 
defendants,  his  or  their  full  costs."  He  also  cited  Ru- 
therford V.  MUler  (i),  Monteith  v.  Taylor  (c),  Lyon  v. 
IhaibeU{d),  Rhode  V.  Spear  {e)y  Suchlmgv.  Maddock8{f). 

Mr.  RiuseU  and  Mr.  Campbell^  for  the  Plaintiffs,  sub- 
mitted that,  under  the  circumstances  of  the  case,  the 
costs  of  the  suit  ought  not  to  be  given  to  the  Defend- 
ants on  the  dismissal  of  the  bill.  The  case  was  one  in 
which  the  conduct  of  the  Defendants,  and  not  the  want 
of  title  in  the  Plaintiffs,  rendered  the  further  prosecution 
of  the  suit  useless :  Knox  v.  Brown  (ff\  Blanshard  v. 
DreiD  (A).  Even  where  a  phdntiff  had  been  misled  by 
the  state  of  the  authorities,  and  the  suit  was  therefore 
fruitless,  the  bill  was  at  the  hearing  dismissed  without 
costs:  Robinson  v.  Rosher  (t).  The  Court  might  order 
the  motion  to  stand  over,  giving  the  Plaintiffs  liberty 
to  file  a  supplemental  bill,  to  raise  the  question  at  the 
hearing.  In  Broughton  v.  Lashmer  (A)  an  administrator, 
not  knowing  the  existence  of  a  will,  instituted  a  suit ; 
U)d  Lord  Cottenham  allowed  the  plaintiff,  after  a  will 
was  found,  to  dismiss  his  bill  without  costs. 


1843. 
Stagg 

V. 

Knowles. 
Argument. 


Vice-Chancellor  : — 

I  think  I  am  bound  in  this  case  to  make  the  order 
vhich  is  asked,  or  put  the  Plaintiffs  to  the  usual  under- 


Judgment, 


(a)  An  act  for  the  amend- 
owDt  of  the  law  and  the  better 
^^vmeemeiit  of  jnstice. 

(h)  2  Anst.  45S. 

W  a  Ve«.  615. 

{d)  11  Ves.  608. 

(e)  4  Madd.  51. 


(/)  3  Y.  &  C.  C.  C.  232. 
(g)  2  Bro.  C.  C.  186.    S.  C, 
1  Cox,  359. 
{k)  10  Sim.  240. 
(i)  1  Y.  &  C.  C.  C.  7. 
{k)  Cited  1  Y.  &C.  C.C.I  1. 
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taking.  I  had  lately  to  consider  the  meaning  of  tk 
17th  Order,  and  I  came  to  the  conclusion  that  it  wu 
not  intended  by  that  Order  to  alter  the  old  practice  to 
the  extent  of  requiring  the  Court  to  go  into  the  meiitB 
of  the  cause  on  the  common  motion  to  dismiss  for 
want  of  prosecution.  Under  that  Order,  if  the  plab- 
tiff  does  not  prosecute  his  suit  with  a  certain  diligence 
the  Court,  on  the  defendant's  motion,  is  to  order  the 
bill  to  be  dismissed  with  costs,  unless  it  ''shall  make 
special  order  to  the  contrary.*'  I  do  not  cbnaidcr 
those  words  to  mean  that  the  special  order  which  tbe 
Court  may  make  is  to  be  founded  on  an  inquiry  into 
the  merits  of  the  cause.  The  circumstances  into  which 
the  Court  may  enter,  with  the  view  of  deciding  on  the 
proper  order  to  be  made,  are,  I  think,  those  connected 
with  the  due  prosecution  of  the  suit ;  and  it  appears  to 
me  that  the  same  observations  apply  to  the  16  th  Ordet 
If  in  this  case  there  are  special  circumstances  whid 
would  render  it  improper  that  the  Plaintiffs  should  be 
placed  in  the  position  in  which  the  common  order  would 
place  them,  such  circumstances  should  be  made  the  sub- 
ject of  a  special  application. 


It  was  said,  however,  that,  inasmuch  as  the  Defendant 
had  entered  into  a  contest  with  the  Plainti£&  upon  the 
affidavits  with  respect  to  the  facts,  he  had  waived  tHe 
benefit  of  the  strict  rule  of  practice  in  his  favour.  The 
Plaintiffs  cannot  avail  themselves  of  any  objection  <8i 
this  ground.  The  party  who  has  invited  the  discusaoD 
cannot  complain  of  the  other  merely  for  accepting  bk 
challenge.  The  party  who  raised  the  discussion  cannot 
be  heard  to  say  it  was  so  immaterial  that  his  oppo- 
nent was  bound  to  disregard  it.  The  Defendant  dbefl 
not,  by  entering  into  affidavits  with  reference  to  the 
case  made  by  the  Plaintiffs,  waive  his  strict  right  tc 
the  benefit  of  the  16th  Order;  nor  can  I,  upon  tlui 
application,  make  any  special  order  for  leave  to  fil< 
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a  supplemental  bill:  the  propriety  of  that  course  de-        1843. 
pends  on  the  special  circumstances  of  the  case,  into        g^^ 
which  my  opinion  is  that  I  ought  not  now  to  enter.    It  »• 

must  be  remarked  that  the  Plaintifis  have  known  the         

whole  of  ihe  facts  of  their  case  since  November,  1 842,  and       "'^^ 
they  could  not  have  been  ignorant  of  the  hostile  position 
in  which  they  stood  as  against  the  other  parties  to  the 
cause. 


The  Plaintifis  undertook  to  speed.  Minute, 


Ti 


18rA,20^A, 
CAFE  V.  BENT.  and  22nd 

December, 

HE  testator,  by  his  will  dated  in  1826,  devised  to  his  TheinstituUon 

.  ,         of  a  suit  against 

Bon  Jl  Brown,  J.  Bent,  and  J.  Whitey  certain  premises  trustees,  for  the 
in  trust  for  sale,  and  he  gave  to  the  same  trustees  various  of  Aeteus?**'* 
leasehold  tenements,  upon  several  trusts  for  his  six  child-  estate  under  the 

^  *    ^  direction  of  the 

x*en  and  their  respective  issue ;  and  the  testator  gave  and  Court,  does  not 
iDcqueathed  the  residue  of  his  estate  and  effects  to  the  ezerdseof  the 
aiaid  trustees,  their  executors,  &c.,  for  the  use  and  benefit  to^Sc^trusteM^ 
of  the  same  six  families, — the  parents  takin£C  life  estates,  ^J  ^«  ^^  ^^ 

...  the  testator,  as 

-With  remamders  to  theur  respective  children;   and  he  to  the  appoint- 
appointed  Browne  Bent,  and  White  his  executors.     The  trustees  or  the 
urill  contained  a  proviso,  that,  if  either  of  them,  Braum,  S^g^f"4f 
JVhUey  or  Bent,  or  any  succeedin^c  trustee  or  trustees  to  ^^  frustees  are 

.  ,  .       required,  after 

he  nominated  in  their  or  either  of  their  stead  as  therein-  the  institution 
after  mentioned,  should,  during  the  continuance  of  any  of  ^  ^!^l  ^ 
the  trusts  or  powers  created  by  or  vested  in  them  by  the  ^  ^^  ^^  ^^ 
said  will,  happen  to  die,  or  refuse,  or  neglect,  or  become 
incapable  to  act  in  the  execution  of  the  said  trusts  or 
powers  before  the  said  trusts  or  powers  should  be  fully 
executed  and  performed^  then,  and  so  often  as  the  same 
should  happen,  it  should  be  lawful  to  and  for,  and  the 
testator  thereby  authorized  and  empowered,  "  the  survi- 
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vor  of  them,  his  said  son  /.  Brown,  and  the  said  J.  WIdie 
and  /.  Bent,  and  such  new  trustee  and  trustees  to  be  no- 
minated in  their  or  either  of  their  stead/'  as  thereinafter 
mentioned,  by  any  writing  or  writings  executed  as  there- 
in-mentioned, to  nominate  and  appoint  any  other  fit  and 
proper  person  or  persons  to  be  a  trustee  or  trustees  for 
the  purposes  aforesaid,  or  such  of  them  as  should  be  then 
subsisting  or  capable  of  taking  effect  in  the  stead  of  the 
said  J.  Brown,  J.  WhitCy  and  J.  Bent,  or  either  of  them, 
or  any  future  trustee  or  trustees  so  dying  or  desiring  to 
be  discharged,  or  refusing,  or  neglecting,  or  becoming 
incapable  to  act  in  the  execution  of  the  said  trusts  or 
powers ;  and  that  the  old  trustee  or  trustees  should  trans- 
fer and  assign  the  trust  estate,  monies,  funds,  and  securi- 
ties, upon  the  trusts  and  with  the  powers  thereinbefore 
contidned,  so  that  the  same  might  become  vested  in  thdr 
surviving  or  continuing  trustees  or  trustee,  and  in  such 
new  trustee  jointly,  their  heirs,  executors,  &a,  or  in 
such  new  trustees  entirely,  their  heirs,  executors,  &c.  re- 
spectively, according  to  the  nature  and  quality  of  the  pre- 
mises upon  the  same  trusts ;  and  that  such  new  trustees 
or  trustee,  his  and  their  heirs,  executors,  &c.  might  act 
in  the  management  and  execution  of  the  said  trusts  and 
powers  in  the  like  manner  as  if  he  or  they  had  been  ori- 
ginally named  a  trustee  or  trustees  by  the  said  will. 

Brown  and  Bent  proved  the  will  in  1828,  and  took 
upon  themselves  the  trusts.  White  renounced  probate, 
and  by  deed  disclaimed  the  trust  estate.  Brown  and 
Bent  sold  the  real  estate  and  invested  the  proceeds. 
Broum  died  in  1840. 

In  1842  the  Plaintiff  purchased  and  became  the  assig- 
nee of  the  interest  of  a  child  of  one  of  the  testator'i 
children  in  a  portion  of  the  trust  estate  (a) ;    and,  io^ 

(a)   A  point   was   raised  by     question   passed  by   tlie  assign — 
the  answers  whether  the  share  in     ment  to  the  Plaintiff! 
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May,  1843,  he  filed  the  bill  against  the  representatiTe  of 
BrowHy  the  son,  Bent^  the  surviving  trustee  and  executor, 
and  the  parties  beneficially  interested,  suggesting  that  Bent 
was  of  an  advanced  age,  and  not  equal  to  the  management 
of  the  trust  property;  and  praying  that  accounts  of  the 
personal  estate  of  the  testator  possessed  by  Brawn  and 
Bent  might  be  taken,  and  the  receipts  of  Brown  an- 
swered by  his  rejiresentative,  and  that  new  trustees 
might  be  appointed  in  the  place  of  Brown  and  JVhite,  and 
for  a  receiver. 
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statement. 


After  the  institution  of  the  suit.  Bent,  assuming  to  ex- 
ercise the  power  which  he  was  advised  that  the  will  gave 
him,  executed  a  deed  dated  in  July,  1843,  whereby  he 
appointed  Hawkins  and  Gibbs  Bent  new  trustees,  in  the 
place  of  White  and  Brown.     The  Plaintiff  amended  his 
t^  in  August,  and  filed  a  supplemental  bill  in  Novem- 
ber, 1843,  against  the  original  Defendants  and  the  new 
trustees,  stating  the  subject  of  the  original  bill, — the 
power  ^ven  by  the  will  of  appointing  new  trustees ;  and 
the  execution  of  the  deed  of  July,-— charging,  that  the 
pretended  appointment  of  new  trustees  was  thereby  made 
^t  the  request  of  the  Defendants,  the  other  parties  bene- 
ficnally  interested,  for  the  purpose  of  preventing  the 
tanst  funds  fi:om  being  brought  into  Court ;  and  praying 
the  benefit  of  the  former  suit, — a  declaration  that  Hato^ 
Ams  and  Gibbs  Bent  were  not  duly  appointed  trustees, 
»nd  that  Bent  might  be  restrained  from  transferring  the 
taiist  ftmds  and  the  stock  standing  in  the  names  Broton 
ond  Bent  into  the  names  of  the  new  trustees. 


The  Plaintiff  gave  notice  of  motion  intituled  in  the 
supplemental  suit  only,  for  the  injunction  to  restrain  the 
transfer  of  the  stock  to  the  new  trustees  and  Bent. 
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Argument. 


For  the  motioD, — Mr.  RoupeU  and  Mr.  Piggott  argued, 
first,  that  the  Defendant  Benty  although  the  survivor  of 
the  two  trustees  who  had  acted,  was  not  the  sole  survivor 
of  the  three  persons  named  by  the  testator.  White  being 
still  living ;  and  that,  therefore,  Bent  had  not  power  alone 
to  make  a  valid  appointment  of  new  trustees.  Townsend 
V.  Wilson  (a).  Secondly,  that,  after  a  suit  was  instituted, 
BeTity  if  he  had  a  legal  power  to  appoint  new  trustees^ 
was  not  justified  in  making  the  appointment  out  of 
Court :  Webb  v.  Earl  of  Shaftesbury  (J),  Attortiey^General 
V.  Clack  (c). 


Mr.  Russell  and  Mr.  C.  R.  M.  Jacksouy  for  the  Defend- 
ants, on  the  power  of  Benty  the  trustee,  to  appoint  other 
trustees,  cited  Eaton  v.  Smith  {d)y  1  Sugden  on  Powers, 
145, 151,  Ed.  6 ;  and  they  argued,  that  the  existence  of 
the  suit  did  not  deprive  the  trustee  of  the  right,  or 
relieve  him  from  the  duty,  of  providing  for  the  due  trans- 
mission  of  the  trust.  It  was  not  a  case  of  money  in  the 
funds  only,  which  might  be  transferred  into  Courts  and 
the  place  of  trustees  thus  supplied ;  but  it  was  a  cafle  in 
which  the  property  included  tenements  held  for  various 
terms  of  years,  and  the  active  interposition  of  the  party 
having  the  legal  title  might  at  any  moment  be  required. 


judgment. 


ViCfi-CflANCELLOia : — 

The  questions  which  have  been  raised  in  this  case, 
first,  whether  the  appointment  of  new  trustees  wM 
has  been  made  since  the  institution  of  the  suit  can 
sustained ;  secondly,  whether,  supposing  the  existence  o 


(a)  1  B.  &  A.  608.     See  Jac. 
198,  and  11  Sim.  564. 

(b)  7  Ves.  480. 


(c)  1  Beav.  467. 

(d)  2  Beav.  236. 
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tiie  suit  to  be  no  objection,  the  appointment  is  in  itself  a 
due  execution  of  the  power  ^ven  by  the  will ;  thirdly, 
ipv^hether  sufficient  groimd  for  the  motion  can  be  found  in 
the  supplemental  suit,  in  which  alone  it  is  made ;  and, 
lastly,  whether  the  notice  given  by  the  Defendants,  of  ^"•«^« 

reading  on  the  motion  the  answers  to  the  amended  bill, 
is  or  is  not  a  vexatious  proceeding,  which  should  be 
visited  with  costs. 

There  is  no  authority  for  the  proposition,  that  the 
mere  filing  of  a  bill  in  this  Court  has  the  effect  of  sus- 
pending the  power  given  by  the  will  to  the  surviving  or 
remaining  trustee.     There  is  no  reason  why  the  mere  in- 
stitution of  a  siut,  which  may  never  be  prosecuted,  should 
liave  the  effect  of  preventing  trustees  from  exercising  their 
discretion.      Where,  indeed,  the  Court  has  assumed  the 
execution  of  the  trusts,  it  would  be  highly  inconvenient, 
if  not  impracticable,  that  the  trustees  should  afterwards 
act  independently  of  the  Court     The  Court  does  not, 
bowever,  in  the  absence  of  any  misconduct  in  the  trus- 
tees, deprive  them  of  the  exercise  of  their  discretion,  but 
only  requires  them  to  act  under  the  control  of  the  Court. 
That  is  all  that  the  case  of  fVebb  v.  The  Earl  of  Shaftes^ 
bury  (a)  decides  upon  this  point.     If  the  trustees,  by 
acting  independentiy  of  the  Court  after  the  suit  has  been 
instituted,  should  occasion  expense  which  might  have  been 
avoided  if  they  had  acted  under  the  direction  of  the 
Court,  they  may  be  made  to  pay  the  expense  occasioned 
by  such  conduct.     The  decision  in  The  Attomei/'General 
V.  Clack  (b)  is  to  that  effect.     But  the  mere  filing  of  a 
bill  cannot  have  the  effect  of  preventing  trustees  fi*om 
doing  acts  which  are  necessary  to  the  due  execution  of 
the  trust  which  is  imposed  upon  them.     Such  a  rule 
might,  in  many  cases,  operate  to  destroy  the  trusts  alto- 
gether (c). 

(a)  7  Ves.  480.  Mer.  681  ;    Williams  v.  Corbel^ 

(b)  I  Beav.  4G7.  8  Sim.  349. 
(e)  See  Hibbert  v.  Hibbert,  3 

VOL.  III.  8  H.  W, 
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Judgment, 


In  this  case  it  appears  that  the  appointment  of  the 
new  trustees  was  noticed  in  the  amended  bill,  and  no 
objection  was  taken  by  the  Defendants  that  it  was  sup- 
plemental matter.  No  inconvenience  or  expense  was 
therefore  occasioned  by  the  appointment;  for  the  Courts 
when  called  upon  to  act  in  the  cause,  would  have  before 
it  the  new  trustees,  and  the  inconvenience  pointed  at  in 
Webb  V.  Earl  of  Shaftesbury  cannot  arise.  Whether  the 
stock  should  stand  in  the  name  of  one  trustee,  or  in  the 
names  of  all — ^all  being  before  the  Court — ^the  trustees 
and  the  stock  are  equally  under  its  controL  If,  there- 
fore, the  appointment  be  valid,  I  am  of  opinion  that  the 
date  of  the  appointment  is  not,  per  se,  a  ground  for 
restraining  the  transfer  of  the  stock ;  nor  can  it  possibly 
affect  the  rights  and  interests  of  the  Plaintiff. 

The  question  which  has  been  raised  on  the  power 
of  the  acting  trustee  to  make  the  appointment  of  new 
trustees  under  the  words  of  the  will,  is  one  which  the 
Court  ought  not  to  decide  upon  motion,  if  the  decision 
upon  the  point  can  properly  be  deferred ;  and  it  appears 
to  me,  that,  in  this  case,  it  is  a  question  which  may,  with- 
out prejudice  to  the  interests  of  the  parties,  be  reserved 
until  the  hearing. 

[His  Honor  disposed  of  the  other  points,  observing, 
that,  without  the  answers,  of  the  reading  of  which  the 
Defendants  had  given  notice,  there  would  not  have  been, 
in  the  supplemental  suit,  facts  before  the  Court  to  sus- 
tain the  motion ;  and  that  the  answers  raised  a  question 
on  the  title  of  the  Plaintiff.  The  Defendants,  by  consent^ 
undertaking  not  to  transfer  the  stock,  the  costs  of  the 
motion  were  reserved.] 

Otbome  v.  Foreman,  25th  June,  1S44,  V.  C.  Wigram.-^Tht  t6ili- 
tor  directed,  that,  in  case  of  any  suit  being  instituted  in  rehUioii  to  die 
estate^  one  of  the  trustees,  who  was  a  solicitor,  should  act  ai  solicitor' 
to  the  trust,  and  be  allowed  his  charges. — Estates  decreed  to  be  sold 
under  the  direction  of  the  Master,  the  trustees  to  have  the  conduct  of 
the  sale. 
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1844. 
WEBB  V.  SALMON.  SUtJanuaty, 

X  HE  bin  wa0  filed  by  the  heir-at-law  of  a  mortgagor  in  1834, 5.  em. 
against  a  mortgagee,  who,  imder  a  power  of  sale,  had  ^entliS*  "lid! 
0old  the  mortgaged  premises,  praying  an  account  of  the  ^r  in  the  matter 
receipts  of  the  Defendant  as  moi*tgagee  in  possession  JB.,  in  that  ca- 
hefore  the  sale,  an  accomit  of  the  proceeds  of  the  sale,  sponded  with 
and  payment  of  the  surplus  to  the  Plaintiff.  ^*i843r^.\ 

who  then  resid- 
_^..^  ed  abroad ,  being 

informed  that 
__  .  _  •oil  the  representa- 

Mr.  JLeuns  moved  ex  parte  that  service  of  the  subpoena  tive  of  w,  was 
to  appear  and  answer  upon  Messrs.  BayUy  might  be  SiU  against  \tm 
good  service  on  Salmon^  the  Defendant  ^'^  ^}^  "J°® ,  , 

^  '  matter,  directed 

that  he  should 

The  motion  was  supported  by  the  affidavit  of  the  b.,  in  whose 

Pkintiffs  soBdtor,  which  stated,  that  the  Defendant,  teThia  bUT" 

some  time  before  the  bill  was  filed,  had  left  this  country,  ^-  f  t^J^^  ^^^^ 

and  that  he  still  continued  abroad,  residing,  as  the  de-  thority  to  ap. 

ponent  believed,  at  Rome;  that  the  deponent  had  called  ^was  not 

on  Messrs.  HilHer  A-  Lewis,  soKcitors,  (who,  as  the  de-  Professionally 

*^  '  »  \  »  concerned  for 

ponent  had  been  informed  and  believed,  acted  for  many  him  .—Held, 
years  as  the  town  agents  and  solicitors  of  the  Defendant  b,,  of  the  sub- 
when  he  practised  as  a  solicitor  at  Devizes),  and  left  and^answeMhc 
with  them  a  copy  of  the  bill,  and  inquired  whether  they  ^*"»  *^"l^  °oj 
would  enter  an  appearance  for  tlie  Defendant  Salmon;  for  service 

that  HilBer  Sf  Lewis  declined  to  do  this  without  instruc-         ' 

tions  from  Salmon,  and  promised  to  communicate  with  Al^^omt. 
him  on  the  subject;  that,  on  the  18th  of  November, 
1843,  HiUier  ^  Lewis  returned  the  draft  bill  to  the  de- 
ponent, informing  the  deponent  that  they  had  written 
to  the  defendant  in  Italy,  acquainting  him  with  the 
nature  and  object  of  the  bill,  and  requesting  to  know 
whether  he  would  wish  them  to  appear  for  him,  and 
stated  that  they  had  received,  in  reply,  a  letter  contain- 
ing a  paragraph  to  the  effect  that  '^  this  matter  (mean- 

s2 
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Afidatrit. 
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ing  the  matter  of  the  suit)  had  been  already  in  the  hands 
of  Messrs.  Bayley,  solicitors,  of  Devizes,  and  the  Defend- 
ant desired  that  Messrs.  Hillier  Sf  Lewis  would  refer  the 
deponent  to  Messrs.  Bayley  on  the  subject."  That,  in 
the  year  1834^  Messrs.  Bayley  had  been  employed,  as  the 
solicitors  of  the  Defendant,  in  communications  with  the 
Plaintiff's  father  (then  the  heir-at-law  of  the  mortgagor) 
with  reference  to  his  claim  on  the  Defendant  in  respect 
of  the  same  matter;  that  the  Defendant  had  on  that 
occasion  distinctly  referred  the  heir-at-law  to  Messrs. 
Bayley,  as  his  solicitors,  in  any  steps  which  might  be 
taken,  and  Messrs.  Bayley  accordingly  then  corresponded 
with  the  heir-at-law  in  the  character  of  solicitors  for  the 
Defendant;  that,  since  the  communication  from  HiOier 
^  Lewis  in  November,  1843,  frequent  applications  had 
been  made  to  Messrs.  Bayley  to  enter  an  appearance  for 
the  Defendant,  and  that  they  had  refused  so  to  do. 


Argument, 


He  cited,  in  support  of  the  application,  English  v. 
Hendrick  (a).  Kinder  v.  Forbes  [b). 


Judgment, 


His  Honor  said  there  was  not  a  sufficient  statement 
of  the  recent  communications  with  Messrs.  Bayley  to 
justify  the  substituted  service  upon  them,  and  he  re- 
fused the  motion. 


February  12/A.  The  motion  was  renewed  upon  further  affidavits  to 
j^^,  the  effect,  that,  on  the  18th  of  November,  1843,  the 
Affidavit.      deponent,  the   Phuntiff's  soUcitor,   wrote  to   Messrs. 


(a)  6  Madd.  205. 


(b)  2  Beav.  503. 
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Baylegi  reminding  them,  that,  as  the  Defendant's  soli- 
citors,  they  had  some  years  before  corresponded  with 
the  solicitor  of  the  heir-at-law  on  the  matter  in  ques- 
tion ;  stating  that  a  bill  had  been  filed  against  the  De- 
fendant ;  and  also  stating  the  subsequent  communications 
on  the  subject  with  the  Defendant  through  Messrs. 
ESOkr  jr  LewiSf  and  adding  '^  I  request  the  favour  of 
you  to  instruct  your  agent  to  enter  an  appearance  at 
your  early  convenience."  That  Messrs.  Bayley  replied 
by  a  letter,  dated  the  21st  of  November,  1843,  stating 
Uieir  intention  to  consult  with  Messrs.  Tugwell  ^  Meek, 
the  firm  from  which  the  Defendant  had  recently  retired, 
on  the  subject,  and  promising  to  write  to  the  Plaintiff's 
solictor  after  such  consultation ;  that,  after  some  letters 
between  the  deponent  and  Messrs.  Bayley,  pressing  for 
and  promising  an  answer,  Messrs.  Tugwell  ^  Meek  wrote 
to  the  deponent  a  letter,  dated  the  8th  of  December, 
1843,  as  follows : — "  Messrs.  Bayley  have  been  with  us 
to-day  on  the  subject  of  this  claim,  and  they  have  re- 
quested us  to  beg  of  you  to  be  good  enough  to  say  what 
it  is  to  which  your  client  lays  claim,  how  or  through 
whom  he  claims,  and  how  he  proposes  to  establish  his 
claim.  A  candid  reply  to  these  inquiries  may  probably 
save  a  good  deal  of  trouble  and  expense,  and,  as  they 
are  questions  which,  at  some  stage  of  the  proceedings, 
you  will  be  called  upon  to  answer,  we  do  not  antici- 
pate that  you  can  have  any  hesitation  in  now  replying 
to  thenL  It  is  not  tiie  wish  of  Messrs.  Bayley  or  our- 
selves to  put  your  client  to  unnecessary  trouble  or  ex- 
pense, and,  if  he  can  shew  to  our  satisfaction  that  he  is 
in  a  podtion  to  establish  the  claim  which  he  sets  up,  he 
wiU  probably,  by  taking  tiiis  course,  arrive  much  more 
speedily  at  the  result  he  aims  at  than  he  would  by  a 
hostile  course."  That  the  deponent,  on  the  11th  of 
December  following,  in  answer  to  the  last  letter,  wrote 


1844. 


Affidavit. 
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JLffidtnfitm 


to  Meseors.  TugweU  Sf  Meek  as  follows: — '^  I  do  not  con- 
sider that  I  have  any  authority  from  Mr.  Sabnan  to 
correspond  with  you  in  reply  to  the  inquiries  which 
your  letter  contains ;  I  shall,  however,  have  pleasure  in 
corresponding  with  you  on  the  matter  when  you  have 
appeared  in  the  suit.  I  cannot  but  express  my  surprise, 
that,  after  the  letter  I  have  addressed  to  Messrs.  Bayhg^ 
they  have  not  yet  candidly  declared  their  intenti(»i,  and, 
until  they  or  you  have  appeared  in  the  suit,  I  must  decline 
to  enter  further  than  has  already  been  done  into  the  na- 
ture and  grounds  of  my  client's  claim ;  you  may  rest 
perfectly  satisfied  of  my  desire  to  avoid  litigation  and 
expense  so  far  as  can  possibly  be  done."  That  the  depo- 
nent, in  reply,  received  from  Messrs.  Bayley  a  letter, 
dated  the  I3th  of  December,  1843 : — "We  had  purposed 
writing  to  you  on  Friday  last  after  seeing  Messrs.  Tug^ 
well  Sf  Meek,  but  it  entirely  escaped  our  recollection.  As 
these  gentlemen  are  concerned  for  Mr.  Salmariy  the  per- 
son against  whom  you  have  filed  your  bill,  the  matter 
rests  entirely  with  them  to  correspond  with  you  upon; 
we  would,  however,  venture  to  surest,  that  meeting 
the  question  in  a  fair  and  open  manner  might  be  tiie 
means  of  avoiding  much  expense  and  trouble  to  all 
parties  concerned."  That,  on  the  23rd  of  January, 
1844,  the  deponent  received  from  Messrs.  Bay  ley  a  let- 
ter as  follows: — ^*^Aft«r  having  told  you  that  we  de- 
clined appearing  in  this  suit  for  Mr.  Salmony  we  are  sur- 
prised to  hear  that  you  have  made  an  ex  parte  application 
to  the  Court  of  Chancery  that  service  of  subpoena  upon 
us  may  be  deemed  good  service  on  Mr.  Salmon.  To 
prevent  any  mistake,  we  beg  distinctly  to  inform  you, 
that  we  have  no  authority  to  appear  for  Mr.  Salmm 
in  this  or  any  other  suit  or  action,  and  must  request  at 
you,  that,  should  your  application  be  received  without 
notice  to  us,  you  will  put  the  Court  in  possession  of 
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this  oommnnication ;  otherwise,  we  shall  consider  you 
are  not  dealing  {jairljy  either  by  Mr.  Salmon  or  our- 
eelyes.  Messrs.  Tugwell  ^  Meek,  as  we  have  before 
informed  you,  are  the  only  parties  that  we  are  aware  of 
who  are  professionally  engaged  for  Mr.  SalmoUy  and  we 
liaTC,  therefore,  again  to  request  that  you  will  commu- 
nicate with  them  in  this  matter."  That  Messrs.  Hillier 
^  Lewisy  on  the  23rd  of  January,  1844,  informed  the 
depcment  that  they  had  not  received  any  further  com- 
munication  from  the  Defendant  Salman. 
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J^ffidavU. 


Mr.  Lewisy  for  the  motion. 


Motion. 


Vicb-Chancellor  : — 

This  is  an  application  ex  parley  that  service  of  the  sub- 
poena to  appear  and  answer  the  bill  upon  Messrs.  BayUyy 
solicitors,  residing  at  Devizes,  may  be  good  service  upon 
the  Defendant  Salmon. 


Judgment, 


In  Hobhouse  v.  Courtney  (a)  the  Vice-Chanccllor  of 
England  (differing,  perhaps,  in  some  respects  from  Lord 
Redesdale  and  other  judges)  was  of  opinion  that  service 
of  the  subpoena  upon  an  agent  should  be  good  service  on 
the  principal,  he  being  abroad,  where  it  appeared  that 
the  agent  had  special  authority,  at  the  time  the  order 
was  made,  to  act  for  the  absent  defendant  in  the  very 
subject-matter  of  the  suit.  Beyond  that  case  I  am  not 
prepared  to  go.    But,  applying  that  rule  to  this  case,  it 


(a)  12  Sim.  140. 
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Judgment. 


is  dear  that  Messrs.  Bayley  were  not  agents  in  the 
matter  of  the  suit  when  the  correspondence  with  the 
PhuntifF's  solicitor  commenced,  and  so  far  are  Messrs. 
Bayley  from  now  being  the  agents  of  Salmon  in  hac  re, 
they  have,  after  communication  with  Messrs.  TtigtoeO. 
^  Meeky  distinctly  refused  to  accept  such  agency,  and 
have  referred  the  Plaintiff  to  Tugwell  %  Meek,  as  the 
only  parties  who  are  professionally  concerned  for  Salmon, 
There  is  not  that  appointment  of  Messrs.  Bayley  as  the 
solicitors  or  agents  of  the  Defendant,  which  the  observa- 
tions of  the  Vice-Chancellor,  in  the  case  oi Hobhousev. 
Courtney  (a),  assume  to  be  necessary. 


Great  care  is  necessary  in  cases  like  these,  when  the 

important  consequences  of  entering  an  appearance  for  a 

party  are  considered.     In  the  present  case  I  am  clearly 

of  opinion  that  I  cannot  treat  as  agents  of  the  Plaintiff 

persons  who  are  not^  and  who  have  refused  to  be,  such 

agents. 

Motion  refused. 


(a)  12  Sim.  154. 
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TOWNSEND  t;.  CARUS.  ^^li£''' 

lo44. 
^        11 M  January, 

ARAH  ATKINS,  by  her  will,  dated  in  1837,  after  ^  bequest  of 
giving  various  l^acies,  disposed  of  the  residue  of  her  fi^fff.V* 
estate  in  the  following  words : —  **  And  now,   having  tnut  to  pay, 
provided  for  those  who  are  connected  with  me,  or  have  pose  thereof, ' 
claims  upon  me,  I  do  bequeath  the  residue  and  remain-  ^^^^q^^!^ 
der  of  my  property  and  effects,  after  and  subject  to  the  ▼ancemcnt  of 

such  societies^ 

payment  of  my  debts,  ftmeral  and  testamentary  and  sabscnptioM, 
other  incidental  charges  and  expenses,  unto  my  friends,  hJr^^r^ard 
the  Rev.   fVUUam  Cams,  Minister  of  Trinity  Church,  ^^\^''^  ^ 
Cambridge,  where  I  have  been  used  to  worship,  and  to  fpiriiudi  wei- 
the  Rev.  George  Spence,  late  assistant  curate  of  the  said  creaturet,  as 
church,  and  now  vicar  of  St  Clement's  in  the  said  town,  thcfr  discretioii 
upon  trust  to  pay,  divide,  or  dispose  thereof  unto  or  for  ^  ^ll\oh^ 
the  benefit  or  advancement  of  such  societies,  subscrip-  gift  for  reUgi. 
tions,  or  purposes,  having  regard  to  the  glory  of  Grod  in  and  restricted 
the  spritual  welfare  of  His  creatures,  as  they  shall  in  J|^^    P"*^" 
their  discretion  see  fit:  and  I  entreat  them  to  undertake      A  bequest  for 
the  oflfice  of  almoners  of  my  residue,  and  to  permit  me  ^^ifa^'id'^" 
to  nominate  them  to  be  executors  of  this  my  will.     My  ^^^^^^^'h 
motive  in  thus  constituting  these  gentlemen  residuary  ««  paramount 
legatees  and  executors  springs  from  the  confidence  which  might, possibly, 
I  have  in  their  judgment  and  faithfulness,  and  the  con-  ^  apS^tion 
viction  that  they  will  apply  and  dispose  of  the  residue  ?'  Pf  "^  ®^  ^^ 

''  ^^  •'  ^      ^       ^  fund  to  a  pur- 

of  my  little  property  (the  amount  of  which  is  at  present  pose  which, 
involved  in  uncertainty  and  doubt)  in  a  better  manner  Jake™  would 
for  the  ftirtherance  of  His  honour  from  whom  I  received  ^JJ^^^^ 
it  all  than  I  myself  could,  did  I  know  its  full  amount; 
and  I  pray  God  to  bless  it  to  such  purposes,  and  to  bless 
them  in  the  disposal  of  it^ 

The  testatrix  died  in  1843.  The  will  and  a  codicil, 
giving  other  legacies,  were  proved  by  the  executors. 
The  Plaintiff  claimed  as  one  of  the  next  of  kin  of  the 


wm. 
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Statement, 


Argmmeni. 


teetatrixy  and  was  also  a  pecuniary  legatee  under  the 
will.  The  suit  was  instituted  for  the  administration  of 
the  estate^  and  payment  of  the  Paintiff 's  legacy;  and  it 
also  prayed  a  declaration,  that  the  bequest  of  the  lea* 
duary  estate  was  void,  and  that  the  next  of  kiu  of  the 
testatrix  was  entitled  thereto;  and  that  it  might  be  le- 
ferred  to  the  Master  to  inquire  who  were  such  next  of 
kin.     The  Attorney-General  was  made  a  party. 

The  Defendants,  the  executors,  admitted  assets  sufll- 
cient  to  pay  the  pecuniary  legacy  to  the  Plaintiff. 


Mr.  Prior,  for  the  Pl^tiff,  argued  that  the  reddiutfy 
bequest  was  void  as  not  necessarily  charitable,  and 
otherwise  too  indefinite  to  be  executed  by  the  Court 
The  question  was  not  whether  the  trustees  might  dis^ 
tribute  the  fund  in  purposes  that  would  be  strictly 
charitable,  within  the  legal  meaning  of  that  word,  witli- 
out  any  breach  of  trust,  but  whether  they  were  bound 
to  apply  the  fund  to  such  strictly  charitable  purposes: 
Morice  v.  Bishop  of  Durham  {a\  James  y.  AUen  (i)«   If 
the  trustee  under  this  bequest  might  devote  the  wbde 
or  any  part  of  the  trust  fund  to  objects  not  charitable 
within  the  definition  of  this  Court,  (9  Ves.  405,  10  Vefc. 
541,  3  Mer.  19),  the  gifl  must  fail.     It  was  difficult  U^ 
deny  that  in  this  case  the  fund  might  be  applied  acoord— 
ing  to  the  trust,  and  yet  not  in  charity:  it  was  to  be 
applied  for  the  benefit  of  societies,  subscriptions,  (x  poiv 
poses  at  the  discretion  of  the  trustees.      What  was  to 
govern  their  discretion? — a  "  regard  to  the  glory  of  God 
in  the  spiritual  welfare  of  His  creatures.  **    Many  in. 
stances  might  be  adduced  in  which  individuals  had  coih 
sidered  themselves  as  acting  scrupulously  with  regard  to 
^rhai  the  testatrix  pointed  out,  and  yet  had  anived  at 


9^8.0.1  lOVtt.522. 


(b)  3  Mer.  IT, 
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oooBeqaenoee  little  reooncileable  with  charity  in  any 
sense.  A  regard  to  the  object  here  referred  to,  ope- 
rating in  one  temper  of  mind,  in  aformer  age,  led  to  the 
infliction  of  the  punishment  of  death  for  heresy;  and  a 
like  regard,  in  another  temper,  and  in  modem  times, 
manifested  itself  in  the  formation  of  societies  for  the 
propagaticm  of  heresy.  In  the  University  of  the  town 
amongst  the  clergymen  of  which  the  testatrix  had  se- 
lected her  trustees,  many  wealthy  individuals  had  formed 
themselvee  into  a  society  for  the  purchase  of  advowsons, 
in  atder,  as  it  was  said,  to  present  persons  who  were 
willing  to  pledge  tiiemselves  to  calvinistic  or  otiier 
opinians,  filming  no  port  of  the  confession  of  faith,  or 
subscription  of  doctrine,  which  the  Chuitsh  required. 
Was  it  not  possible  that  the  trustees  in  this  case  might 
ocmwder  the  advancement  of  tiie  objects  of  that  society 
a  jamper  employment  of  the  trust  fund  ?  and  what  was 
thope  in  the  language  of  the  will  to  prevent  such  an 
Implication?  Or,  suppose  the  trustees  should  think  it 
proper  to  indemnify  a  clergyman,  who,  acting  on  opinions 
in  which  they  coincided,  had  subjected  himself  to  the 
penal  jurisdiction  of  the  ecclesiastical  courts;  or,  again, 
suppose  they  should  think  it  within  the  scope  of  their 
trust  to  purchase  a  living  for  some  popular  preacher ;  it 
oonld  scarcely  be  said  that  there  was  anything  to  restrain 
them  from  adopting  any  of  these  modes  of  carrying  the 
tmst  into  effect.  The  only  word  in  the  will  which  could 
be  considered  as  intimating  a  more  limited  application  of 
the  trust  fund  was  the  word  "  almoners,"  by  which  the 
testatrix  subsequently  designated  her  trustees;  but  it 
was  dear,  from  the  context,  that  this  word  was  not  used 
in  any  strict  sense,  but  merely  as  synonymous  with  "  dis- 
tributors." The  only  mode  in  which  the  Court  could 
deal  with  this  gifl,  was,  to  declare  the  Defendants,  the 
executors,  trustees  for  the  next  of  kin  of  the  testatrix: 
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Brown  v.  Yeall  (a),  Williams  v.  Kershaw  (i),    ElUs  v. 

Mr.  iZoft,  for  the  executors,  argued  that  the  words  of 
the  will  expressly  pointed  to  religious  objects  only:  that 
*^  the  benefit  or  advancement  of  societies,  subscripticHiB, 
or  purposes,''  were  only  modes  by  which  the  religious 
object  was  to  be  promoted;    and  that  any  application 
of  the  fund  to  other  than  religious  objects  would  be  a 
breach  of  trust  for  which  the  trustees  would  be  account- 
able in  this  Court.     A  religious  purpose  being  strictly 
a  charitable  purpose,  in  the  technical  or  statutory  sense, 
{Baker  y.  Sutton  (d)),  it  followed  that  the  bequest  in  this 
case  must  be  supported  as  a  charitable  gift :    even  the 
word  ^'  pious"  had  been  held  not  to  enlarge  the  object  of 
a  charitable  legacy  so  as  to  render  it  indefinite  and  ymd, 
although  that  term  might  well  be  understood  to  admit  a 
more  extensive  signification,   involving  duties  uncon- 
nected with  any  religious  system:  Attorney- General  v. 
Herrick  [e).     If,  therefore,  the  fund  might  be  applied, 
in  a  manner  of  which  the  religious  tendency  could  be  ik 
subject  of  question  by  different  minds,  yet  there  couldL 
certainly  be  no  application  to  purposes  which  were  no'fc 
pious;  and  that  character  was  sufficient  to  establish  th^ 
trust.     In  truth,  although  the  testatrix  had  given  hsr 
trustees  a  large  discretion,  yet  she  had  not  created  an 
indefinite  trust,  or  any  trust  which  the  Court  was  not 
competent  to  execute. 

Mr.  Wrayy  for  the  Attorney-General,  also  supported 
the  validity  of  the  gift  in  question,  as  a  charitable  gift: 


(a)  7  Ves.  50,  n. 
\h)  1  Keen.  232. 
(c)  1  Myl.  &  Cr.  290. 


{d)  Per  hor^Langdale^  I  Keeo. 
233. 

{e)  AmbK  712. 


J 
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Attomey^General  v.  Stepney  (a),  Mitford  v.  Reynolds  (J),        1844. 
MiUer  V.  Rowan  (c).  Townsbnd 

V. 

Ca&ub. 


Vice-chancellor  : — 

K  this  is  a  bequest  for  religious  purposes,  I  think  I  am  1 1'^  January. 
bound  to  hold  it  a  charitj  within  the  decided  cases,     judgment. 
The  cases  referred  to  in  Baher  y.  Sutton  {d)y  and  that 
case  itself,  are  sufficient  authorities  on  this  point. 

The  two  questions  to  be  considered  are,  first,  whether 
the  purpose  indicated  by  the  words  ''  having  regard  to 
the  gloiy  of  God,  in  the  spiritual  welfare  of  His  crea- 
tures,'' is  a  reli^ous  purpose;  and,  secondly,  whether,  ad- 
mitting the  purpose  indicated  by  those  words  to  be  a 
religious  purpose,  those  same  words  imperatively  require 
the  application  of  the  whole  fund  to  such  a  purpose,  or 
leave  it  to  the  trustees,  in  the  exercise  of  an  honest  dis- 
cretion, to  apply  dther  the  whole  or  any  part  of  the  fund 
to  purposes  not  inconsistent  with  ^^  the  spiritual  welfare 
of  God's  creatures,"  though  not  strictly  religious  pur- 


For  the  purpose  of  answering  the  first  question,  I 
tliink  the  will  must  be  read  as  if  the  testator  had  di- 
rected the  property  to  be  applied  in  promoting  "the 
spiritual  welfare  of  God's  creatures,"  and  I  think  that  a 
purpose  so  expressed  would  be  a  religious,  and  there- 
fore a  charitable  purpose.  The  word  "almoners,"  I 
may  observe,  favours  the  argument  upon  the  general  in- 
tention. It  was  said  that  ways  of  expending  the  pro- 
perty might  be  suggested  which  might  be  conducive  to 
spiritual  welfare,  but  which,  separately  taken,  would  not, 
in  themselves,  be  charitable.     Without  inquiring  whe- 

(a)  10  VeB.  22.  (c)  5  a.  &  Fin.  100. 

lb)  PhUl.  185.  {d)  1  Keen.  232. 
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ther  that  proposition  can  be  maintained,  it  appears  to 
me  sufficient  to  askj,  that  if,  as  I  think  the  case  is,  the 
end  proposed  by  the  testatrix  is  charitable,  no  expen- 
diture can  be  lawful  which  is  not  directly  conducive  to 
that  end;  and  the  end  itself  cannot  lose  its  charitable 
character  only  because  parts  of  the  machinery  admissible 
for  its  accomplishment  are  not,  in  themselves,  abstract- 
edly considered,  charitable.  Writing,  for  example,  is 
not  grammar ;  but,  if  grammar  cannot  be  so  well  learnt 
without  first  learning  to  write,  that  may  be  taught  in 
a  pure  grammar-school,  as  a  step  to  the  learning  which 
is  its  proper  object.  Modern  decisions  have,  in  fid* 
proceeded  upon  that  principle. 


€C 


Upon  the  second  point,  I  think  the  words 
regard  to  the  glory  of  God  in  the  spiritual  welfare  of 
His  creatures,"  are  restrictive,— even  if  they  are  read 
as  merely  directory  to  the  trustees.  But  I  am  not  dear, 
that,  in  strict  construction,  the  words  ought  not  to  be 
connected  with  the  inunediate  antecedents  ''  sodetiei^ 
subscriptions,  and  purposes,"  so  as  to  describe  the  sode^ 
ties,  subscriptions,  and  purposes  indicated  by  the  testa- 
trix. In  order  to  make  them  simply  directory,  the  words 
"as  they"  should  have  preceded  the  word  "haymg." 
It  is  not,  however,  necessary  to  rely  on  this  point  of  oon* 
struction. 


The  decree  will  be  made  for  the  payment  of  the  legacy. 
I  do  not  dismiss  the  bill  as  to  the  rest  of  the  prayer.  I 
simply  direct  the  payment  of  the  legacy,  and  direct  the 
costs  of  all  parties  to  come  out  of  the  estate. 
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TAYLOK  V.   COATES.  2Ut  and  22nd 

December. 

OOATESy  being  seised  in  fee  of  an  estate,  demised  it  A.,  seised  in 
to  Taylor  for  a  term,  on  mortgage;  and  afterwards  de-  for'a^telrW 
vised  the  estate  to  the  Defendants,  Jemima,  Elizabeth,  and  J^^'^'^^^j*^" 
Henry,  for  their  lives  successively,  with  remainder  to  vised  the  mort- 
the  Defendant  William,  his  heirs  and  assigns,  and  in  and  died.  The' 
case  of  his  death  before  he  became  entitled  thereto,  to  S|.™2thi8 biu 
the  Defendant  John,  his  heirs  and  assigns :  and  he  ap-  •pJMt  the  de- 

"  Yuees,  some  of 

pointed  Elizabeth,  and  Henry  and  another,   executors  whom  were  in- 

and  executrix,  and  died.     Taylor  died,  and  the  bill  was  closure  :— 

filed  by  his  personal  representatives  for  foreclosure.  ^IJ^^^^U^^ 

The  devisees,  fVilliam  and  John,  were  infants,  and  put  during  the  in- 

fancT  of  the 

in  the  conmion  infants'  answer,  submitting  their  rights  devisees,  were 
to  the   Court     The  other  Defendants  admitted  the  Tde^retSTorder 
mortgage.  °°i"°lu "'. . 

^^»  — — ^— -  under  the  stat. 

7  Geo.  2,  c.  20, 

Mr.  Green,  on  behalf  of  the  Defendants,  moved  for  a  J:  2»  <>«•  «nder 

'  '  the  general  ja- 

reference  to  take  an  account  of  what  was  due  to  the  risdictionof  the 

Court,  to  take 

FlaintifiB,  for  principal,  interest,  and  costs  on  their  mort-  an  account  of 
gage  securities,  stated  in  the  bill;  and  that,  upon  pay-  ^     ^'^^  °®' 
ment  thereof  within  six  months  aft;er  the  Master  should       Motion. 
have  made  his  report,  the  Plaintiffs  might  re-convey  the 
premises;  and  that,  in  the  meantime,  proceedings  in  the 
suit,  and  also  in  an  action  of  ejectment  brought  by  the 
Plaintiffs  against  one  of  the  tenants,  might  be  stayed. 

The  motion  was  founded,  first,  on  the  statute  7  Geo.      Argument. 
2,  c  20,  s.  2  (a) ;  secondly,  on  the  general  jurisdiction 
of  the  Court  to  stay  proceedings  where  the  defendant 
submitted  to  the  plaintiff's  demand;  {Praed\.  HuU(h)), 
which  had  been  frequently  acted  upon  in  late  cases  (c); 


(a)  See  Piggin  v.  Cheeiham,  2  Hare,  80.         {b)  1  Sim.  &  St.  33). 

(c)  See  2  Hare,  561,  n.  {b). 
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and^  lastly^  upon  the  principle  that  the  Court  would  in* 
terfere  to  protect  the  property  of  infants,  in  cases  where 
it  would  not  interfere  for  the  benefit  of  parties  md 
juris  (a). 

Mr.  Romillyy  and  Mr.  Jeremy^  for  the  Plaintiflsy  sub- 
mitted, that  the  Defendants,  owing  to  the  infancy  of  the 
devisees,  were  not  in  a  situation  to  give  the  mortgagees 
the  benefit  of  the  foreclosure  on  motion,  in  the  event  of 
payment  not  being  made;  and,  for  the  same  reason,  the 
Defendants  were  incapable  of  admitting  the  Plaintifi^s' 
title,  so  as  to  bind  themselves.  In  such  circumstances 
the  stay  of  proceedings  might  defeat  the  PlaintifiTs'  re- 
medy, at  least  in  this  suit :  Lushington  v.  Price  (i). 

Mr.  Green,  in  reply,  said  that  the  executors  of  the 
mortgagor  were  competent  to  admit,  and  pay  the  amount 
of  the  mortgage  debt;  and  therefore  they  were  compe- 
tent to  make  every  admission  which  the  mortgagee  had 
any  interest  in  requiring.     A  creditor  could  not  refuse 
to  receive  payment  of  his  debt,  from  the  executor  of  hia 
debtor,  and  insist  that  his  debt  should  still  remidn  a. 
charge  on  the  estate,  on  the  ground  that  there  were  in- 
fants interested  who  might  afterwards  dispute  the  pro- 
priety of  the  payment:   Grane  v.  Mitchell  (c).     If^  how- 
ever, the  presence  of  infants  on  the  record  constituted 
any  objection  to  the  order  being  absolutely  made  in  the 
first  instance,  it  might  be  referred  to  the  Master  to  in- 
quire, whether  the  course  proposed  to  be  taken  would  be 
for  the  benefit  of  the  infants. 


Judgment.  The  Vice-Ch  ANCELLOR  said,  that  the  admisdon  of  the 

debt  was  not  the  diflSculty ;  the  question  was,  whether 

(a)  See  1  Hare,  602,  n.  (a).  (h)  9  Sim.  651. 

(c)  10  Sim.  484. 
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the  Comty  in  the  absence  of  all  proofs  on  the  admission 
only,  as  against  infants,  should  place  the  Plaintiffs  in  a 
position  to  foreclose  the  infants'  estate.  He  thought 
this  should  not  be  done.  All  that  the  Vice- Chancellor 
meant  to  decide  in  Grane  v.  Mitchell  was^  that,  as  the 
administrator  had  power  to  deal  with  or  dispose  of  the 
leasdiold  premises,  which  were  the  subject  of  the  mort- 
gage, in  the  absence  of  the  cestuis  que  trust,  the  circum- 
stance that  the  cestuis  que  trust  were  parties  to  the  suit 
did  not  deprive  the  administrator  of  his  control  oyer  the 
property;  and  therefore  the  Court  might  act  upon  the 
offer  of  the  administrator  to  pay  the  debt,  and  direct  the 
assignment  thereupon  to  be  made  to  him.  A  reference 
to  the  Master  in  this  case  would  not  bind  the  infants  so 
as  to  be  a  foundation  for  foreclosure. 

Motion  refused  with  costs. 
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WESTCOTT  V.  CULLIFOKD.  uth,  mh, 

17M,  and  20tk 
January, 

EORGE  WESTCOTT,  by  his  will,  dated  in  1820,  a  tesutor  de- 
devised  and  bequeathed  a  freehold  close,  called  Marsh-  jj^^jj  ^Jiteto" 
land,  and  all  other  his  freehold  estate,  and  all  his  per-  ^^  widow, 

*  charged  with  a 

sonal  estate,  to  his  wife  Bettt/^  for  her  life ;  and  afler  legacj  to  an. 
her  decease,  he  devised  Marsh-landy  and  all  other  his  bequeathed  to 

hia  widow  hia 
persoDal  eatate. 
The  widow,  by  her  will,  gave  a  leasehold  estate,  part  of  the  same  property,  (erroneously  de- 
•eriblng  it  as  freehold),  to  A.,  subject,  in  conjunction  with  the  freehold  premises,  to  the 
legacy ;  and  she  derised  the  fi^ehold  premises  to  fi.,  subject,  with  the  premises  devised  to 
A.,  to  the  payment  of  the  same  legacy:— //e/cf,  that  the  fact  of  the  testatrix  having  given 
the  estates  to  A.  and  B.  respectively,  in  the  mistaken  supposition  that  both  estatea  were, 
nnder  the  vrill  of  the  original  testator,  subject  to  the  legacy,  but  which  he  had  charged  on 
the  freehold  only,  was  no  ground  for  exonerating  the  estate  bequeathed  to  A.,  fbi'  there  was 
no  reason  to  presume  that  the  testatrix  would  have  apportioned  her  bonn^  differently  if 
the  mistake  had  not  occurred. 


VOL.  m. 


H.  W. 
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and,  had jy  upon  the  prindide  that  the  Court  would  iib 
terfere  to  protect  the  yn^eTtj  of  iniantBy  in  cases  whoe 
it  would  not  interfere  for  the  benefit  of  parties  sm 

juris  {a). 

^Ir.  RoimUyy  and  ]Mr.  Jeremy ^  for  the  Flaintiffi^  sub- 
mitted^ that  the  Defendants,  owing  to  the  infancy  of  the 
devisees,  were  not  in  a  situation  to  give  the  mortgagees 
the  benefit  of  the  foreclosure  on  motion,  in  the  event  of 
payment  not  being  made;  and,  for  the  same  reason,  the 
Defendants  were  incapable  of  admitting  the  Plaintifis' 
title,  so  as  to  bind  themselves.  In  such  circumstances 
Hbo,  stay  of  proceedings  might  defeat  the  Plaintiflk'  re- 
medy, at  least  in  this  suit :  Lushington  v.  Price  [b). 

Mr.  Green,  in  reply,  said  that  the  executors  of  the 
mortgagor  were  competent  to  admit,  and  pay  the  amount 
of  the  mortgage  debt;  and  therefore  they  were  compe- 
tent to  make  every  admission  which  the  mortgagee  had 
any  interest  in  requiring.     A  creditor  could  not  refuse 
to  receive  payment  of  his  debt,  from  the  executor  of  his 
debtor,  and  insist  that  his  debt  should  still  remain  aa. 
charge  on  the  estate,  on  the  ground  that  there  were  in — 
fants  interested  who  might  afterwards  dispute  the  pro-* 
priety  of  the  payment:   Grane  v.  MUcheU  (c).     If^  how— 
ever,  the  presence  of  infants  on  the  record  constituted 
any  objection  to  the  order  being  absolutely  made  in  the 
first  instance,  it  might  be  referred  to  the  Master  to  in- 
quire, whether  the  course  proposed  to  be  taken  would  be 
for  the  benefit  of  the  infants. 


Judgment.  The  Vice-Chancellor  said,  that  the  admisdon  of  tbe 

debt  was  not  the  difficulty ;  the  question  was,  whether 

(a)  See  1  Hare,  602,  n.  (a).  (6)  9  Sim.  651. 

(c)  10  Sim.  484. 
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the  Courts  in  the  absence  of  all  proofs  on  the  admission 
otIj,  as  against  infants,  should  place  the  Phuntiffs  in  a 
position  to  foreclose  the  infants'  estate.  He  thought 
this  should  not  be  done.  All  that  the  Vtce-Cfumcellar 
meant  to  decide  in  Grane  y.  Mitchell  was,  that,  as  the 
administrator  had  power  to  deal  with  or  dispose  of  the 
leasdiold  premises,  which  were  the  subject  of  the  mort- 
gage, in  the  absence  of  the  cestuis  que  trust,  the  circum- 
stance that  the  cestuis  que  trust  were  parties  to  the  suit 
did  not  deprive  ihe  administrator  of  his  control  over  the 
property;  and  therefore  the  Court  might  act  upon  the 
offer  of  the  administrator  to  pay  the  debt,  and  direct  the 
assignment  thereupon  to  be  made  to  him.  A  reference 
to  the  Master  in  this  case  would  not  bind  the  infants  so 
as  to  be  a  foundation  for  foreclosure. 

Motion  refused  with  costs. 


1848. 


Judgmeut. 


WESTCOTT  V.  CULLIFORD. 


G 


1844. 

nth,  im, 

17M,  and  2(Hh 
January, 

EORGE  WESTCOTT,  by  his  will,  dated  in  1820,  a  tertator  dc 
devised  and  bequeathed  a  freehold  close,  called  Marsh-  ^^ Mtatcto" 
kauL  and  all  other  his  freehold  estate,  and  all  his  per-  ^  ^^?^\. 

^         charged  with  a 

aonal  estate,  to  his  wife  Bettyy  for  her  life ;  and  after  legacy  to  an. 
her  decease,  he  devised  Marsh-land,  and  all  otiier  his  bequeathed  to 

hia  widow  hia 
personal  eatate. 
The  widow,  by  her  will,  gave  a  leasehold  estate,  part  of  the  same  property,  (erroneously  de- 
icribiog  it  as  freehold),  to  A.,  subject,  in  conjunction  with  the  freehold  premises,  to  the 
legacy ;  and  she  devised  the  freehold  premises  to  B.,  subject,  with  the  premises  devised  to 
A.,  to  the  payment  of  the  same  legacy: — Held,  that  the  fact  of  the  testatrix  having  given 
the  estates  to  A.  and  B.  respectively,  in  the  mistaken  supposition  that  both  estates  were, 
vnder  the  will  of  the  original  testator,  subject  to  the  legacy,  but  which  he  had  charged  on 
the  freehold  only,  was  no  ground  for  exonerating  the  estate  liequeathed  to  A.,  foi*  there  was 
no  reason  to  presume  that  the  testatrix  would  have  apportioned  her  bonn^  differently  if 
tiie  mistake  had  not  oocanred. 


VOL.  m. 


H.  W. 
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fore  not  liable  under  George  We^otfs  will  to  bear  any 
part  of  AllerCs  legacy,  filed  his  bill  against  Robert  CU- 
Uford,  charging  that  the  tenure  of  the  property  was 
known  to  the  Defendant  when  he  made  the  agreement 
of  the  17thof  April,  1841,  and  prajing  that  it  might  be 
declared  fraudulent  and  void  aa  between  the  Plaint^ 
and  CulKfordy  and,  as  between  them,  set  acdde;  and  that 
the  Plaintiff  might  be  reimbursed  the  said  Sam  of  20QL, 
paid  by  him  in  pursuance  of  the  agreement,  or  that  the 
same  might  be  charged,  by  way  of  mortgage,  exdusivdy 
upon  Marsh'land. 


Argument.  Mr.  Romilly  and  Mr.  Kinfflake,  for  the  Plaintiff 

The  testatrix  has  by  her  will  given  Beer's-bcam  to  the 
Plaintiff,  and  Marsh-land  to  the  Defendant,  subject  only 
to  the  legacy  charged  thereupon  by  the  will  of  her  hus- 
band. It  is  clear,  from  misdescribing  Beer*S'bam  as 
freehold,  that  the  testatrix  belieyed  that  part  of  the  pro- 
perty to  have  been  already  charged  with  the  legacy  un- 
der the  will  of  the  original  testator;  and  that  she  had 
no  intention  to  create  a  new  charge:  the  necessary  resuh, 
therefore,  is,  that  the  Plaintiff  and  Defendant  must  take 
the  portions  of  the  estate  respectively  devised  to  them, 
subject  to  the  charges  created  by  the  original  testator, 
and  no  other.  It  follows  that  AllerCs  legacy  must  be  paid 
wholly  out  oi Marsh-land  devised  to  the  Defendant.  The 
rights  of  the  parties  under  the  will  of  the  testatrix  are 
not  affected  by  that  which  is  merely  an  erroneous  redtal: 
Adams  v.  Adams  [a). 

Mr.  Roupell  and  Mr.  FoUett,  for  the  Defendant. 


The  testatrix  truly  might  have  thought  that  Beer^t- 

(a)  1  Hare,  537. 
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bam  was  fvedicdd,  and  therefoie  was  chaigod  with 
AUm's  l6gticy ;  buty  suppoeiiig  that  she  had  been  informed 
of  her  mistake  immediately  after  she  had  made  her  will, 
it  by  no  means  follows  that  she  would  have  altered  her 
willy  or  have  given  the  Plaintiff  more,  or  the  Defendant 
km  The  testatrix  measured  her  bounty  to  each  upon 
Ab  8a{q)ocition  that  each  should  bear  his  share  of  the 
diaige:  if  she  had  been  told  that  such  would  not  be  the 
eflfeet  of  her  will,  the  Defendant  may  assume  that  she 
woold  have  expressed  mate  distinctly  that  such  was  her 
intention;  or,  if  not,  how  is  the  Plaintiff  entitled  to  as- 
sume that  she  would  then  have  expressed  a  contrary  in- 
tention? The  will  under  which  both  parties  claim  must 
be  taken  as  it  stands:  the  didm  of  the  Plaintiff  to  have 
his  part  of  the  estate  exonerated  rests  upon  a  mere 
hypothecs  without  foundation 


1844. 

WE8TCOTT 

V. 
CULLIFOBD. 

Argument, 


The  cases  cited  in  Adams  v.  Adams  were  all  referred 
to:  also  Galtan  v.  Hancock  (a),  Serle  v.  St  Elay  (i), 
Bickham  v.  CruttweU  (c),  Tait  v.  Lord  NorUiwick  (rf), 
Watson  y.  Brickwood  (e),  Wythe  v.  Henniher  {/),  Duke  of 
Ancaster  v.  Mayer  (  ^),  Robinson  v.  Bransby  (A),  Bootle 
V.  Blundelli})^  Aldrich  v.  Cooper  (A).  It  is  not  necessary 
to  state  the  arguments,  or  cases  cited,  on  the  question  of 
setting  aside  the  agreement 


The  Vicb-Chancellob: — 

I  have  considered  this  case  with  much  anxiety  since     Judgment. 
the  argument,  and  believe  that  satisfactory  reasons  might 


(a)  2Atk.  430. 
(6)  2  P.  Wms.  386. 
(e)  3  Myl.  &  Cr.  703. 
\d)  4  Ves.  816. 
\e)  9  VeB.  447. 


(/)  2  Myl.  &  K.  635. 
\g)  1  Bro.  C.  C.  454. 
\h)  6  Madd.  348. 
(i)   IxMer.  193. 
\k)  8  VcB,  392,  397. 


270 

1844. 

W«8TCOTT 

V, 
CULLIFOED. 

Judgment. 


CASES  IN  CHANCERY. 

be  stated  for  a  decision  in  favour  of  either  the  Plai&tiff 
or  the  Defendant. 

The  principal  question  in  the  cause  depends  upon  the 
construction  of  the  will  of  Betty  tVestcott.  During  the 
argument,  I  suggested  different  ways  in  which  the  kn- 
guage  of  that  will  might  be  paraphrased  for  the  purpose 
of  trying  the  consequences,  in  point  of  construction,  of 
the  mistake,  as  to  Beer^s^am,  under  which  it  is  con- 
tended her  will  was  made.  But  I  think  the  safe  way 
of  reasoning  upon  the  will  is  that  which  I  am  about  to 
state.  Upon  the  face  of  the  will  alone,  the  meaning  of 
the  testatrix  is  free  from  doubt  or  ambiguity.  By  her 
declared  intention,  John  Westcott  is  to  take  Beer's-iam, 
subject,  in  conjunction  with  Marsh-landj  to  a  legacy  of 
600i,  given  to  Thomas  Allen  by  the  will  of  George 
Westcott;  and  is  also  to  take  other  freehold  property, 
and  certain  specific  chattels,  the  whole  of  which  property 
is  to  remain  in  the  famity  of  Westcott.  The  Defendant 
CuUifordj  by  the  like  intention,  is  to  take  Marsh-'land, 
subject,  in  conjunction,  with  Beer^s-bam,  to  the  same 
legacy.  The  Defendant  CulUford  is  also  residuary 
legatee  and  executor. 

Upon  this  will  I  observe,  in  passing,  that  I  am  bound 
to  attribute  to  the  testatrix  a  definite  and  deliberate  in- 
tention to  benefit  the  Plaintiff  and  Defendant  respect- 
ively, her  two  specific  devisees,  in  some  ascertained  pro- 
portions; and  that  such  amount  has  been  calculated  upon 
the  assumption  that  Beer's-bamy  as  well  as  Mcrsk-hnd, 
is  to  bear  some  proportion  of  the  charge  of  600/.  I  do 
not  refer  to  this  as  being  conclusive  upon  the  question 
which  has  been  argued,  but  for  the  purpose  of  enforcing 
the  obligation  I  am  under,  to  try  with  strictness  an  ar- 
gument which,  if  successful,  will  disturb  ihe  rateable 
disposition  of  the  testatrix's  property  made  by  her  be- 
tween the  two  specific  devisees. 
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The  argument  in  the  Plaintiff's  favour  on  the  ques- 
tion of  construction  has  arisen  from  the  mis-statement 
in  the  ¥rill  that  Beer^s-bam  was  freehold^  whereas  in 
fiu^t  it  was  of  leasehold  tenure.  The  Plaintiff  haB  argued 
that  Betty  Wuicott  must  be  taken  to  have  known  the 
title  to  the  property  she  disposed  of  by  her  will ;  that 
her  statement,  that  Beer^s-bam  was  freehold,  was  equi- 
yalent  to  a  statement  that  it  was  subject  to  the  legacy 
of  600/.,  by  a  title  paramount  to  her  will ;  and  that  she 
could  not  have  intended  herself  to  charge  Beer^s-bam 
with  alegacy  with  which,  from  the  very  terms  of  her 
will,  she  must  have  supposed  it  to  be  already  charged. 
The  conclusion  drawn  from  these  premises  was,  that 
Betty  had  not  by  her  will  charged  Beer^s-bam  with  the 
l^acy  of  600/!.,  but  had  only  spoken  of  it  as  being  al- 
jneady  subject  to  that  charge;  and  that  such  an  erroneous 
recital  respecting  the  state  of  the  property  would  not 
have  the  effect  of  creating  a  charge  in  the  absence  of 
any  intention  expressed  in  the  will  to  create  it    The 
oase  of  Adams  v.  Adams  was  referred  to  on  this  point ; 
and  it  was  contended,  that,  inasmuch  as  Beer's-bam  was 
not  charged  with  the  legacy  by  the  will  of  Betty  West- 
coit,  the  Plaintiff  was  entitled  to  take  it  discharged 
therefrom. 


1844. 

Westcott 

cullipord. 

Judgment. 


If  the  will  had  contained  the  clauses  respecting  Beer^s- 
ham  and  the  other  gifts  to  the  Plaintiff,  and  the  Marsh" 
land  estate  had  been  lefl  to  descend  to  the  heir  of  Betty y 
or  had  been  given  under  a  general  residuary  clause 
without  mentioning  the  legacy,  I  should  have  felt 
strongly  pressed  with  the  Plaintiff's  argmnent.  But  if, 
on  the  other  hand,  the  will  had  contained  the  clauses 
respecting  the  Marsh-landy  and  the  other  gifls  to  the 
Defendant,  and  Beer^s-bam  had  been  simply  devised  as 
a  freehold  estate  to  the  Plaintiff,  I  should  have  had 
little,  if  any,  hesitation  in  refusing  the  relief  which  is 
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sought  by  this  bill ;  although  in  that  case  the  erroneous 
application  of  the  word  "  freehold  "  to  Beer^s-bam  would 
have  let  in  the  whole  argument  which  has  been  ui^ged 
on  the  part  of  the  Plaintiff.  I  should  in  that  case  haye 
reasoned^  as  the  Court  did  in  the  cases  of  Tilly  v. 
CoUyer  (a)  and  Smith  v.  Maitland  {b)y  that  the  inten«> 
tion  of  the  testatrix  to  benefit  each  of  two  individuals 
was  manifest  upon  the  face  of  her  will ;  that  the  amount 
in  value  and  the  precise  manner  to  and  in  which  each 
was  to  be  benefited  was  unequivocally  declared  in  the 
will  in  the  clauses  relating  to  Marsh-Iand,  and  in  the 
other  gifts  to  the  Defendant;  that  there  was  no  rational 
ground  for  supposing  the  bounty  intended  for  either 
legatee  was  dependent  upon  or  affected  by  the  mistake 
into  which  the  testatrix  appeared  to  have  fallen ;  that 
the  Court  could  not  speculate  upon  the  alterations  (if 
any)  which  she  would  have  made  in  her  will,  if  her 
attention  had  been  called  to  the  fact  that  Beer^s-bam 
was  not  of  freehold,  but  of  leasehold  tenure  (c) ;  and  that 
the  Court  would  therefore  act  upon  the  very  words  of 
the  will,  in  the  moral  certainty  that  in  so  doing  it  was 
giving  effect  to  the  real  as  well  as  the  declared  intention 
of  the  testatrix,  to  divide  the  property  between  the  spe- 
cific devisees  according  to  what  she  supposed  to  be  the 
situation  of  that  property. 


The  case,  as  it  stands,  is  not  that  which  either  of  the 
above  hypothesis  supposes ;  and  the  observations  I  have 
made  upon  the  last  hypothesis  are,  therefore,  much 
weakened  in  their  application  to  the  actual  case:  for  if 
the  Plaintiff's  reasoning  be  right  upon  the  clauses  re- 
lating to  Beers-bam  and  the  other  gifts  to  the  PUdntiff, 
it  is  difficult  to  reject  the  argument  that  the  construction 
to  be  put  upon  the  other  parts  of  the  will,  relating  to 


(a)  3  Keb.  589. 
(6)  1  Ve8.jun.  362. 


(c)  See  Allan  v.  Af'Phenan, 
6  Beav.  469  :  1    Phill.  133,  S.  C. 
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Manh-hnd  aad  the  gifts  to  the  Defendant,  must  not  be 
affected  by  the  construction  put  upon  the  former  clauses 
of  the  wilL  I  do  not,  however,  think  that  the  circum- 
stance List  noticed  disphuses,  however  it  may  weaken, 
the  force  of  the  observations  I  have  previously  made. 
The  clauses  relating  to  the  Marsh-land  unequivocally 
declare  an  intention,  (proceeding  doubtless  frommistake), 
thai  Beef^s-bam  is,  in  favour  of  Marsh-landj  to  be  treated 
as  originally  charged,  in  conjunction  with  Marsh-land^ 
with  the  l^acy;  the  intention  of  the  testatrix  so  to  de- 
termine the  amount  and  character  of  the  benefits  con- 
ferred by  herself  on  her  two  specific  devisees  is  placed 
beyond  the  reach  of  argument,  and  the  declaration  re- 
electing Marsh-land  is  the  key  to  her  real  intention. 


1844. 
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It  is  in  this  stage  of  the  aigument  that  I  call  in  aid 
the  observations  I  made  at  the  outset  as  to  the  conse- 
quences of  my  acceding  to  the  Plaintiff's  argument 
founded  on  that  clause.  In  deciding  this  case  in  the 
Defendant's  favour,  I  do  not  in  the  slightest  degree 
impugn  the  decision  in  Adams  v.  AdamSy  or  the  cases 
upon  which  I  founded  that  decision.  In  that  case,  I 
refused  relief  to  the  widow,  because  I  could  not  find  in 
the  will  any  expression  of  intention  to  confer  any  benefit 
upon  her  by  the  will  itself.  I  decide  this  case  in  the 
Defendant's  favour  upon  tiie  express  ground  that  I  do 
find  the  intention  of  the  testatrix  unequivocally  declared 
in  that  part  of  her  will  which  relates  to  Marsh-landy  and 
that  there  is  no  rational  ground  for  believing  that  her 
intention,  as  between  the  Plaintiff  and  Defendant,  could 
have  been  influenced  by  the  mistake  imputed  to  her. 
I  think  effect  must  be  given  to  the  will  of  Betty  West- 
cotty  as  if  the  charge  upon  Beer^s-bam  had  been  actually 
found  in  the  will  of  George^  which  her  will  supposes  it 
to  have  been. 
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The  bill  must  be  dismissed,  but  without  costs.  If  the 
agreement  of  the  17th  of  April  had  not  been  made,  and 
the  bill  had  been  so  framed  as  to  admit  of  my  doing  it, 
the  costs  of  the  suit  would  have  come  out  of  the  estate. 
I  should,  perhaps,  even  before  the  agreement,  have 
found  it  impossible,  according  to  the  cases,  to  give  the 
Plaintiff  the  costs  of  the  bill  dismissed ;  but,  certainly, 
the  circumstances  attending  the  execution  of  that  agree- 
ment are  such  as  to  deprive  the  Defendant  of  all  pre- 
tence for  asking  me  to  alter  the  right  of  the  Plaintiff  by 
reason  of  that  agreement  having  been  executed. 


Cotit.  At  the  request  of  the  counsel  for  the  Plaintiff,  sug- 

gesting that  the  will  of  the  testatrix  had  created  the 
difficulty,  the  cause  was  allowed  to  be  mentioned  again 
on  the  point  of  costs, — his  Honor  observing  that  it  was 
a  case  in  which  costs  ought  to  be  given  out  of  the  estate, 
if  any  authority  could  be  found  for  it. 


February  15M. 

Cases  in  which 
costs  may  be 
ipven  to  a  Plain- 
tiff, oat  of  an 
estate,  notwith- 
standing the 
dismissal  of  the 
bUl. 


Mr.  Romilfy  mentioned  Lynn  v.  Beaver  (a),  Ashe  v. 
Berry  (J),  Thomason  v.  Moses  (c),  and  observed,  that 
directing  the  costs  to  be  paid  out  of  the  assets  of  the 
testatrix  would  not  be  inconsistent  with  a  declaration  of 
the  true  construction  of  the  will. 


Judgment, 


The  Vice-Chancellor  said  that  it  appeared  to  him 
the  costs  could  not  be  given  in  this  case.  The  Court 
was  not  administering  any  fund,  and,  if  the  costs  were 
given,  it  must  be  by  a  decree  personally  against  the 
party;  it  did  not  appear  that  there  was  any  precedent 


(a)  T.  &  R.  69.         (b)  3  Moll.  97.         (c)  5  Beav.  77. 
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for  tiiat  course.     The  jurisdiction  of  the  Court  to  give 

the  Plaintiff  his  costs  when  the  bill  was  dismissed  had 

been  doubted  (a).     Lord  LarydaUy  in  Thomason  v. 

MaseSf  thought  that  the  Court  had  jurisdiction  to  give 

costs,  notwithstanding  the  dismissal  of  the  bill^  where  it 

had  a  fund  to  administer,  and  the  case  was  one  in  which 

the  opinion  of  the  Court  on  the  question  in  the  cause 

was  necessary  to  be  taken  before  the  executors  could 

properiy  administer  the  estate.     He  had  been  informed 

by  Lord  Langdale^  that  Sir  John  Leach  had  laid  down 

that  principle,  and  the  rule,  if  cautiously  applied,  seemed 

right.     It  was,  however,  a  rule   to  be  applied  with 

caution;  for,  in  cases  where  executors  could  not  safely 

administer  the  fund  without  the   declaration   of  the 

Court,  a  number  of  bills  might  be  filed  by  different 

l^ateesi,  requiring  the  decision  of  the  Court  as  to  the 

validity  of  their  several  claims;  and  if,  although  their 

claims  should  be  disallowed,  they  were  all  to  be  paid 

their  costs  of  the  different  suits,   it  might  lead   to 

injurious  consequences.     In  Thomason  v.  Moses  there 

was  only  one  question  for  the  determination  of  the 

Court;  and  the  estate  could  not  therefore  be  prejudiced 

by  that  mode  of  disposing  of  it.     The  present  case, 

moreover,  was  the  case  of  a  l^al  devise;  the  devisee 

might  have  taken  possession  and  leA;  the  legatee  to 

assert  his  claim  as  he  could;  ind  the  bill  was  filed  in 

thb  Court  to  set  aside  the   agreement,  on  the  ground 

of  fraud. 

Bill  dismissed  without  costs. 


1844. 

Westcott 

culliford. 

Judgment. 


(a)  See  Crunch  ▼.  Brmet,  5  Id.,  n.;  Broughton  v.  LoBhrneer, 

Yes.  398 ;   Wykham  ▼.  Wykham^  cited  1  Y.  &  C.  C.  C.  1 1 ;   and 

18  Yes.  423 ;  Letnt  v,  Loxhamy  Hay  v,  Bowen^  5  Beav.  615. 
3  Mer.  430;  Springfield  v.  OUetU 
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imDecember.  HUMPHKIES    v.  HORNE. 

^^Jani^^^^  The  Defendant  was  a  devisee  in  trast  for  sale  of  cer- 

A  purchaser,  tiun  parcels  of  land^  and  of  the  great  tithes  payable  in 

ti^Ls  c^vey-  respect  of  some  of  those  parcels.   In  advertising  the  lands 

TOm  ^^  th*  ^^^  ^®  ^^  auction,  some  of  the  parcels,  induding  Lot  9, 

whoieofthepro-  were  described,  in  the  public  announcement  and  condi- 

b^  contracted  tions  of  Sale,  as  free  from  great  tithes.     Lot  9  was  not 
for,  filed  hiabUl      y  ^  ^.f^    ^    j^^d  the  Plaintiff  afterwards  entered  int<> 

for  a  oonvey-  '     ^  ^ 

anceof  there-  a  contract  in  writing  for  the  purchase  of  it:  the  con- 

maindery  and 

obtained  an  in-  tract  referred  to  the  conditions  of  sale,  but  did  not  men- 

BtnSg'^e  *^^^  *^®  tithes.     The  conreyance  of  the  land  specified 

Tendor  from  ju  ^he  Contract  was  prepared  by  the  Plaintiff's  solicitor, 

suing  him  for  .... 

the  purchase-  and  executed.     The  Plaintiff's  solicitor  afterwards  di^- 

mhiSIyrLafUT'  covered,  that,  in  the  conveyances  of  the  parcels  of  the 

to*]^'MW  i^  ^^^^  ^  ^^^^'  purchasers,  the  tithes  were  included;  and 

Court  to  abide  the  Plaintiff  thereupon  called  for  a  conveyance  of  the 

the  event  of  the  ...  >» 

suit.    The  bill  tithes  on  Lot  9.     This  being  refused,  the  Plaintiff  filed 

^J^e/dTthat  '  ^^^  ^^  ^^^  specific  performance ;  upon  which  he  obtwied 

the  vendor  was  ^hg  common  injunction,  restrainincc  the  Defendant  firoin 

entitled  to  the  •*   .  .     ,  i      ,     , 

residue  of  the  suing  out  execution  upoQ  a  judgment  he  had  recovered 

ncy,  andSe"  ^OT  the  purchase-money,  amounting  to  1339Z.,  and  costs. 

to'S^ti"^"/ ''  ^°  putting  in  his  answer,  the  Defendant  moved  to  dis- 

payment,  al-  solve  the  injunction ;  aid  an  order  was  then  made  that 

though  the  pur-  ,  ,  _^ 

diase-moneyin  the  Plaintiff  should  par  1000/.  and  mterest  to  the  De- 

bMnUidouT^  fendant,  and  the  remainder  of  the  purchase-money  and 

and  no  interest  interest  into  Court,  and  that  the  latter  should  be  in- 

therefore  had 

accrued  thereon,  vested, — the  injunction,  upon  such  payments,  to  be  conr 

March  Bth,  tinned.     The  Plaintiff,  accordingly,  paid  1036/L  12f.  to 

^^*^-  the  Plaintiff,  and  337i  2*.  into  Court 


On  the  hearing  of  the  cause,  Mr.  Kenycn  Parker  and 
Mr.  Glasse  having  been  heard  for  the  Plaintiff,  and  Mr. 
Teed  and  Mr.  Faber  for  the  Defendant, 


CASES  IN  CHANCERY.  277 

The  Vice-chancellor  stated  the  points  in  the  cause^         1844. 
and  the  principles  of  law  applicable  to  them^  in  the  fol-     HuifPHRiss 
lowing  words:-  H^, 

1843 

The  Plaintiff  says,  that,  according  to  the  truth  of  the  December  iSih, 
(suae,  the  tithes  were  contracted  for,  and  were  intended  judomeni, 
to  have  been  included  in  the  contract:  he  insists,  more- 
over, that  they  are  constructively  so  included.  The  De- 
fendant, on  the  other  hand,  insists  that  the  tithes  are 
not  upon  any  construction  included  in  the  contract;  or, 
if  they  are,  that  they  are  improperly  so  included. 

The  purchaser,  inunediately  after  the  agreement,  and 
before  the  conveyance,  is  entitled  to  have  everything 
which  the  agreement,  strictiy  interpreted,  gives  him. 
And  if  a  conveyance  be  executed  for  the  purpose  of 
giving  effect  to  and  executing  the  agreement,  and  that 
conveyance,  by  fraud,  accident,  or  mistake,  should  give 
the  purchaser  less  than  the  agreement  entitied  him  to, 
I  have  no  doubt  that  he  may  effectually  call  upon  this 
Court  to  rectify  the  defective  conveyance,  and  give  him 
all  that  the  agreement  comprehended.  Ag^n,  if  the 
writing  which  purports  to  be  tLe  agreement  of  the  par- 
ties is  so  expressed  as  to  give  the  purchaser  more  than 
the  actual  agreement  between  the  parties  would  entitie 
him  to,  it  is  perfectly  clear  tiiat  the  vendor  may  shew 
what  the  real  agreement  was,  by  way  of  defence  to  a 
bill  by  the  purchaser  seeking  the  specific  performance  of 
the  subject  of  the  inaccurately-expressed  writing:  Mar- 
quis Toumshend  v.  Stangroom  (a),  Clowes  v.  Higginson  (i).  Evidence  on 
It  must  be  admitted  that  the  Defendant  who  sets  up  such  ^jgi^i  d^sree" 
a  defence  undertakes  a  task  of  diflSculty ;  but  that  dif-  thespecific  per- 

^    •'  fonnance  of  an 

ficulty  is  diminished  where  the  meaning  of  the  writing  alleged  agree. 
is  itself  in  any  respect  doubtfid;  and  it  is  still  further  to^econstroc^ 

(a)  6  Ves.  328.  [h)  1  V.  &  B.  524. 


278  CASES  IN  CHANCERY. 

1843.  diminished  where^  as  in  this  case,  a  conyeyanoe  has  been. 

HuifPHRiBs  executed,  for  the  purpose  of  completing  the  agreementy^ 

HoRNB.  ^^^  ^^*^  conveyance  not  only  accords  with  the  construe— 

-  ' —  .  tion  of  the  agreement  for  which  the  vendor  contends, 

tion  of  a  writing  ^^^  ^^  ^^^  accepted  by  the  purchaser.   Indeed,  where= 

d  ^btfw"*  ^^  ^®  original  agreement  is  of  doubtful  oonstructioii,  andL 

ing,  where  a  the  Conveyance  is  definite  and  unequivocal,  it  is  note 

convey  ance,  ac-  •i     i  i     •         i  i 

oordingtoadif.  easy  to  avoid  the  conclusion  that  the  conveyance  ma,-^ 

tion°'iuS*i«cn    ^  ^^^  ^^8*  evidence  of  the  actual  agreement  between^ 
ezeoited  by  the  the  parties. 

▼endor,  and  ac«  ^ 

cepted  by  the 

purchaaer.  [After  going  through  the  evidence,  his  Honor  con- 

cluded that  the  Plaintiff  had  not  proved  the  alleged  con- 
tract to  purchase  the  tithes  with  the  land,  and  dismissed 
the  bill,  without  costs.] 


r     ^®^A^  .         It  appeared  that  the  337/.  2*.  paid  into  Court  was 

January  20th,  /^  .  ,       rm      t.i   •     ./*. 

not  laid  out  in  stock  as  directed.     The  Plamtiff  con- 

tended  that  the  decree  ought  to  provide  that  the  sum  in 
Court  should  be  taken  by  the  Defendant  in  full  pay- 
ment of  the  purchase-moiey.  The  Defendant  contended 
that  the  bill  should  be  simply  dismissed ;  and  that  he,  as 
vendor,  should  be  left  a1  liberty  to  enforce  payment  of 
the  remaining  purchase-money  and  interest. 


Mr.  Kent/on  Parker  tnd  Mr.  Glassey  for  the  Plain- 
tiff; Mr.  Teedy  and  Mr.  Faber,  for  the  Defendant. 


January  2Srd,   Vice-Chancellor  : — 

Judgment.  At  the  time  of  the  argument  I  expressed  the  ojnnion 

that  I  had  complete  jurisdiction  over  the  Plaintiff,  (in 
the  circumstances  of  a  case  like  the  present),  to  make 
him  do  what  was  right  in  this  suit,  notwithstanding 
his  bill  was  dismissed;  and  on  reference  to  the  cases 
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rhidi  are  collected  in  the  treatise  on  Vendors  and  Pur- 
haaers  {a)y  I  have  no  doubt  bat  that  opinion  was 
orrect. 

The  question  is^  what  I  ought  to  require  the  Plain- 
iff  to  do.  K  the  money  were  not  in  Court,  the  right  of 
tie  vendor  to  interest  would  be  determined  hj  the  con- 
fact  for  sale  and  purchase.  Then  what  has  taken  place  ? 
The  Court)  at  the  instance  of  the  Plaintiff,  admitting 
bat  he  had  no  defence  at  law,  in  order  that  he  might 
aaert  a  right  in  tiiis  Court  which  has  turned  out  to  be 
nfbunded,  has  restrained  the  Defendant  from  recovering 
is  purchase-money.  Common  justice,  and  the  principles 
if  this  Court  in  accordance  with  it,  require  that  the 
^urt  should  indemnify  the  Defendant  against  the  con- 
lequences  of  the  act  of  the  Court  done  at  the  Plaintiff's 
instance:  Brawn  y.  NewaU{b\  and  Small  v.  Attwood{c). 
In  such  a  case,  unless  the  Defendant  by  some  act  or 
omission  has  prejudiced  his  right  he  must  be  placed  in 
the  same  situation  as  if  the  injunction  had  never  been 
granted. 


1844. 

HUICPHEIBS 
V. 

Horns. 
Judgment, 


In  order  to  shew  that  the  original  right  of  the  vendor 
to  interest  upon  his  purchase-money  was  altered,  the 
Plaintiff  has  relied  upon  a  supposed  rule  of  practice,  that, 
where  purchase-money  is  paid  into  Court,  in  a  suit  for 
specific  performance,  it  becomes,  witiiout  more,  a  pay- 
ment to  the  vendor.  The  case  of  Gell  v.  Watson  {d) 
shews,  tiiat,  if  the  vendor  had  applied  to  have  the  money 
laid  out,  the  rise  or  fall  of  the  funds  would  have  been 
at  his  risk, — a  risk  which  I  think  in  such  circumstances 
he  was  not  obliged  to  incur :  Rcberts  v.  Massey  (e). 


(a)  3  Sug.  v.  &  P.  126,  ed. 


10. 


(&)  2  Myl.  &  Or.  558. 
\e)  3  Y.  &  CoU.  105. 


(d)  2  Sim.  &  St.  402;  correct- 
ed 3  Sug.Ven.  126,  n.  («),  ed.  10. 
»  13  Ve8.  561. 
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HUMPHRIBS 

V. 
HO&NB. 

Judgment, 


Then^  Is  he  to  lose  his  interest?  This  is  not  the  case 
of  a  deposit  by  a  purchaser  whilst  the  vendor  is  mftlnng 
out  his  title,  but  a  retainer  by  the  purchaser  whilst  he 
is  wrongfully  asserting  a  claim  which  ultimately  fails. 
In  such  a  case  justice  requires  that  I  should  consider  the 
payment  into  Court  as  the  price  of  an  injunction^  and 
made  for  security  only;  and  that  I  should  place  the  De- 
fendant in  the  same  situation  he  would  be  in  by  pro- 
ceeding upon  the  judgment.  I  must  either  do  this,  or^ 
order  the  money  out  to  the  PUdntiff,  and  dissolve  the 
injunction. 


The  case  of  SnuiU  v.  Attwood  (a)  is  in  no  respects 
inconsistent  with  this  conclusion,  but  in  effect  supports 
it 


(o)  3  Y.  &  ColL  136  ef  M^. 
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PHILIPS  t;.  PHILIP&  JASL., 

6th  and  2Srd 
May, 

•HANIEL  PHILIPS,  by  his  will,  dated  in  The  testator 

1828,  disposed  of  the  residue  of  his  estate  as  of  his  estate  to^ 
:— "  I  give  and  bequeath  all  my  personal  estate  ^^^^^  ^^° 
3ver,  not  hereinbefore  specifically  disposed  of,  unto  "^^^  ^^^  "™e 

amongst  the 

Virion  Philips^  Nathaniel  Philips^  Robert  PhiKpty  and  several  persons 

>!.  •?  •        xi_   •    1-   •  J        •  AX       'aV.    11    ^^o  were  his 

'huipsy  their  heirs  and  assigns,  upon  trust,  with  all  creditors  at  the 
lent  speed  after  my  decease,  to  convert  the  same  '^"J**  *»«  "«- 

*  •'  cuted  a  certain 

)ney,  or  such  part  thereof  as  shall  not  consist  of  conveyance  for 

and  I  declare  and  direct  that  the  said  John  Bur^  their  executors 

l^8y  Nathaniel  Philips,  Robert  Philips,  and  Mark  Jo'l^f^Sdb  pL^." 

their  executors  and  admmistrators,  shall  stand  ™®°'  and  pro- 
vision to  be 

id  and  interested  of  and  in  the  monies  which  shall  made  to  and 

amongst  such 
»pectively,  their  respective  executors  or  administrators,  rateably  and  in  propor- 
le  quantum  or  amount  of  the  original  debt  or  debts  due  from  him  to  such  person 
■  respectively :  and  if  any  person  or  persons  claiming  under  such  bequest  should 
lotice  of  such  claim  to  the  trustees  within  two  years  of  the  testator's  decease,  such 
hares  of  the  residue  to  go  to  certain  residuary  legatees: — Held^  that  the  residue 
I  divided  into  parts  corresponding  in  number  and  proportion  with  the  original 

le  shares  attributed  to  the  debts  of  creditors  who  died  in  the  lifetime  of  the  testa- 
>t  lapse  by  their  death. 

e  gurviving  partners  were  the  persons  to  receive  and  give  receipts  for  the  share  of 
e  attributed  to  a  joint  debt,  and  that  it  was  not  necessary,  before  carrying  over  the 
this  suit,  to  inquire  into  the  state  of  the  accounts  as  between  the  surviving  and  the 
itives  of  the  deceased  partners. 

claim  made  by  the  representatives  of  a  partner  beneiiciaUy  interested  in  a  joint 
I  suflScient  claim,  although  such  partner  was  not  the  last  survivor  of  the  partners 
I  to  which  the  debt  was  owing. 

e  share  of  the  residue  attributed  to  a  debt,  in  respect  of  which  no  claim  was  made, 
to  the  residuary  legatees. 

le  amount  of  the  residue,  whether  as  exceeding  or  falling  short  of  the  amount  of 
1  debts,  did  not  affect  the  construction  of  the  will. 

,  that  the  trust  must  be  considered  as  proceeding  upon  a  mixed  principle  of 
d  obligation ;  and  that  the  will  must  be  read  as,  to  some  extent,  directing  payment 

as  to  the  construction  of  such  a  bequest,  if  the  debts  had  aU  been  paid  in  lull  be* 
ite  of  the  will. 

ni.  u  H.  w. 
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Statement, 


arise  from  my  said  residuary  personal  estate,  upon  trusti 
to  pay  and  divide  the  ultimate  residue  or  surplus  of  the 
said  trust  monies  unto  and  amongst  the  several  persons 
who  were  my  creditors  at  the  time  I  made  and  executed 
a  conveyance  of  my  estate  and  effects  for  their  general 
benefit,  in  or  about  the  month  of  October,  1802,  their 
respective  executors  and  administrators,  such  payment 
and  provision  to  be  made  to  and  amongst  such  persons  re- 
spectively, their  respective  executors  or  administrators, 
rateably  and  in  proportion  to  the  quantum  or  amount  of 
the  original  debt  or  debts  which  was  or  were,  at  the 
time  I  made  and  executed  such  conveyance  and  assign- 
ment as  aforesaid,  due  and  owing  from  me  to  such  per- 
son or  persons  respectively,  excepting  out  of  such  calcu- 
lation, payment,  and  division  the  debt  due  to  my  late 
brother  William  Philips,  or  his  administrators.  Provided 
nevertheless,  and  I  do  hereby  declare  and  direct,  that,  if 
any  person  or  persons  claiming  to  be  entitled  to  any 
share  or  shares  of  the  said  residuary  trust  monies,  under 
and  by  virtue  of  this  my  will,  shall  not  cause  notice  in 
writing  of  such  claim  to  be  given  to  the  trustee  or  trustees 
for  the  time  being  of  this  my  will,  or  to  some  or  one  of 
such  trustees,  within  two  years  next  after  my  decease,  then 
and  in  such  case  my  will  is,  that  such  last-mentioned 
share  or  shares  of  the  said  residuary  trust  monies  shall 
go  to  and  be  in  trust  for  the  said  John  Burton  JPhU^, 
Nathaniel  Philips,  Robert  Philips,  and  Mark  PhilgM,  in 
equal  shares  and  proportions,  their  respective  executors, 
administrators,  and  assigns."  And  the  testator  declared, 
that  the  acts  of  any  one  or  two  of  the  trustees  for  the 
time  being  should  be  as  valid  and  effectual  in  the  execu- 
tion of  the  trusts,  as  if  all  the  trustees  had  joined  or 
concurred  in  such  acts ;  and  he  recommended  his  trus- 
tees to  consult  certain  persons  therein  named,  in  any 
matter  in  which  their  advice  and  information  might  be 
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likely  to  proye  useful  or  material^  and  he  appointed  the 
aaid  trustees  executors  of  his  will. 

The  testator  died  in  America,  in  October,  1836.  Ro- 
bert  and  Mark,  two  of  the  executors,  proved  the  will ; 
and  the  bill  was  filed  by  them  against  John  Burton  and 
Nalhaniely  the  other  two  residuary  legatees,  for  the 
administration  of  the  estate  under  the  direction  of  the 
Court.  At  the  hearing  in  May,  1838,  various  inquiries 
were  ordered ;  and  on  the  hearing  for  further  directions 
in  August,  1841,  and  on  a  fiirther  hearing  in  December, 
1842,  other  inquiries  were  directed. 


1844. 


Statemmt. 


Upon  the  several  reports  of  the  Master  the  following 
facts  appeared: — ^By  a  deed,  dated  the  31st  of  January, 
1801  (a),  made  between  the  testator  of  the  one  part,  and 
G.  W.  TheUuson,  C.  Marriott,  G.  PhilipSy  W.  Cramond, 
James  Philips,  and  J.  Hanson,  of  the  other  part,  recit- 
ing, that  the  testator  then  was  and  stood  justly  indebted 
to  sundry  creditors  in  divers  sums  of  money,  which,  by 
reason  of  losses  and  other  misfortunes,  he  could  not  fully 
pay,  and  that,  being  willing  to  pay  the  same  so  far  as  his 
stock  and  effects  would  extend,  he  proposed  and  agreed 
to  make  an  absolute  assignment  of  the  same  unto  and 
amongst  his  said  creditors  as  thereinafter  mentioned, — 
and  the  testator,  to  the  end  aforesaid,  thereby  granted, 
bargained,  sold,  assigned,  and  transferred  unto  the  said 
parties  thereto  of  the  second  part,  all  the  goods,  stock  in 
trade,  debts,  monies,  and  effects  belonging  or  owing  to 
him,  fhe  testator,  upon  trust  to  sell  and  dispose  of  the 
same^  and  to  retain,  pay,  apply,  and  dispose,  as  well  of 
the  monies  arising  from  such  sale  or  sales,  as  also  of  all 
the  and  thereby-assigned  debts,  when  and  as  the  same 


Creditort* 
Deed, 


(a)  lliis  deed  the  Court  declared  to  be  that  referred  to  in  the  will, 
of  the  date  of  October,  1802. 


A 
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Philips 

V. 

Philips. 


Statement. 


should  be  by  them  got  in  and  received,  to  and  among  all 
the  creditors  of  the  said  testator  in  proportion  to  their 
respective  debts,  so  far  as  the  same  should  extend,  de- 
ducting, in  the  first  place,  the  necessary  expenses  attend* 
ing  the  execution  of  the  trust 


Debti.  The  debts  owing  by  the  testator,  (excepting:  that  to 

his  brother  WiUiam  Pkilips)y  and  the  persons  to  whom 
the  same  were  due  at  the  time  of  the  execution  of  the 
foregoing  deed,  are  stated  in  the  following  tables  wliich 
shews,  also,  the  persons  to  whom  the  Master  found  ihat 
the  same  debts  were  respectivdy  due  at  the  time  of 
making  his  report 


I 


1. 


2. 


3. 


4. 


5. 


6. 


7. 


Amount  qf 
Debti, 


To  vhom  4ue  at  the 
Date  of  ihe  Deed. 


7b  tthofk  aue,  dr  5^ 

iah$m  dirimt-mado mtier 

the  WiU. 


I-  ^ 


£      f.     d. 
11,893  15     6 


1078    1     4 


284  15     6 


26,517  19    5 


2839  17    9 


3311  13    4 


1334  12    0 


rSir  Georgie  PhiUpe  and 

PA.7.«.  r\.^^^A  k.r^  J  RdbeHPhiRpe'XtOi  dder, 
Phtbpi,Cramond,i(Co.  <  m  tbe.survi^:p«rtDen 

V^of  Thomae  Philtpetf  Cb. 


Thomae  PhiUpe  Sf  Co. 


Berckemeyer  ^  Co.  - 


iThettfubni  Bnthen, 
\if  Co.    . 


$amuel  PhiUpe  ^  Co. 


Charlee  Wood  8f  Co, 


Peter  Nairac  - 


{Sir  George  PhiUpe  juni 
Bobefi  PhH^  &0  ^Un, 
as  afores#d,  , 

iDreifm^iSfirieA  Git' 
dirkine,  the  lawful  attor- 
ney of  CeeiUa  Berth' 
meyer^  widow,  the  relict 
of  Bemhard  PkBpp 
Berckemeyer^  deceaaed. 

{Notioe  of  daim  gtfen  bj 
N,  4*  Q.  Hibbert. 

r  The  PlaintiffMndDeliBDd- 
<  ants,  as  execaton  of  <S!f • 
(.mtie/  Philipe,  deocaiwl. 

iSlr  George  PhiHpe  and 
Robert  PhUipe  iht  elder, 
and  Charlee  Wood  and 
Richard  Wood,  as  lor- 
▼iving  partners. 

(  (No  notice  given,  or 
(made,  under  the  will). 
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Notieefl  of  daim  were  given  in  respect  of  the  first  six 
of  the  above  debts.  The  fourth  debt  (TTielhuan,  Bro- 
<i«rj^  ^  Cb.)  was  owing  to  a  firm  or  partnership  composed 
of  teveial  nembers,  all  of  whom  died  in  the  lifetime  of 
the  testator;  the  third  debt  was  owing  to  a  nominal 
partnership,  which,  in  fact,  consisted  of  a  single  indivi- 
dual^ who  also  died  in  the  lifetime  of  the  testator;  and 
the  other  ddbts  were  owing  to  firms  or  partnerships,  some 
of  whose  members  were  dead  at  the  time  of  the  death 
of  tlie  testatOTy  and  some  of  whom  survived  him.  The 
dams  were  made  by  the  surviving  partners  of  the  cre- 
ditors,; where  there  were  any  such  livings  and  by  the 
representatives  of  the  deceased  creditor  in  respect  of  the 
third  debt.  It  appeared,  or  was  admitted,  that  some  di- 
videp^ds  had  been  paid  in  the  testator's  lifetime  by  the 
trtifltees  appointed  by  the  deed  of  1801,  upon  the  debts 
in  respect  of  which  the  above  claims  were  made ;  but  it 
did  not  distinctly  appear  how  much  had  been  so  paid, 
ni^f '4id.it  appear  that  such  dividends  had,  in  any  case, 
i9:|ceeded,  six  shillings  in  the  pound  in  the  whole.  The 
Master  reported  that  the  usual  advertisements  as  to 
didbts  had  been  published,  but  no  general  creditor  of  the 
testator  had  made  any  clainL  The  amount  of  the  resi- 
due was  found  to  be  about  13,000/1 


1844. 


statement. 


■••■••. 


J  • 

.    1  <  7 


iThe  cause  coming  on  for  further  directions. 


;;Mr,  BaupeU  and  Mr.  Rolt,  fof  the  PWintifiFs. 


Argument. 


RemUfy 


Mr.  RuMseU,  Mr.  Koe^  Mr.  James  Parker,  Mr.  IVoody 
Mr.  Mjflne,  and  Mr.  Philips,  for  the  difierent  classes  of 
creditors,  not  parties  to  the  suit 
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Philips 

V. 

Philips. 


ATffwncntm 


The  principal  points  discussed  were,  wheAer  the  tmst 
created  by  the  will  for  the  creditors  of  the  testator 
named  in  the  deed  of  1801  was  to  be  r^arded  as  die 
recognition  of  certain  existing  debts,  and  aproYiaon  for 
their  discharge  pro  tanto ;  or,  whether  the  tmst  was  to 
be  considered  as  mere  bounty.  The  argument  was  di- 
rected to  the  consequences  of  adopting  either  principle: — 
first,  of  treating  the  trust  as  in  anj  sense  a  revival  of 
the  debts,  whereby  the  creditors  or  their  representatives 
could  have  rights  of  participation  independently  of  the 
creditors  surviving  the  testator,  or  even  independentlj 
of  the  trusts  of  the  will;  or,  secondly,  regarding  the 
trust  as  giving  legacies  to  the  persons  indicated  by  the 
reference  to  the  deed  of  1801,  subject,  in  each  case, 
more  or  less,  to  the  incidents  of  a  legacy;  as  to  lapse, 
where  the  legatees  or  any  of  them,  whether  joint  or 
several,  died  in  the  lifetime  of  the  testator;  and  in  such 
cases  raising  the  question,  whether  the  gift  to  the  cre- 
ditors, ^^  their  executors  and  administrators,"  operated  as 
a  substitution  of  the  personal  representatives,  so  as  to 
prevent  a  lapse  by  the  death  of  the  legatee. 


The  cases  cited  were :  Coppin  v.  Coppin  (a),  WUUamr 
son  V.  Naylor  (A),  on  the  character  of  the  dispoffltion 
made  by  the  will ;  and  Gittings  v.  M^Dermott  (c),  TUt- 
ivelly.  Ariel  (d)y  Cottony.  Cotton  {e\  Knight  v.  Gould  (f), 
Evans  v.  Charles  (^),  Sibley  v.  Cook  (A),  Sibthorp  v. 
Moxom  (i),  Lashbrooh  v.  Cock  (A),  on  the  point  of  substi- 
tution of  the  representatives  of  the  creditors  for  the 
creditors  themselves,  and  on  the  construction  of  the 


(a)  2  P.  Wms.  291. 
{b)  3  Y.  &  Coll.  208. 
(c)  2  Myl.  &  K.  69. 
{d)  3  M  add.  403. 
\e)  2  Beav.  67, 


(/)  2  Myl.  &  K.  295. 
\g)  1  Anstr.  128. 
{h)  3  Atk.  572. 
(»)  Id.  580. 
[k)  2  Mer.  70. 
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trusts  of  the  will,  whether  regarded  as  the  fulfilment  of 
an  obligation,  or  as  pure  bounty. 

It  was  urged,  on  the  part  of  the  Plaintiffs  and  De- 
fendants, that  the  case  was  distinguished  from  that  of 
WilUamson  v.  Naylor  by  the  absence  of  the  direction  to 
apply  the  fund  *^  to  the  immediate  payment  and  discharge 
of  all"  the  testator's  lawful  debts,  which  appeared  in 
that  case.  And,  as  authorities  shewing  that  the  cause 
was  ripe  for  the  distribution  of  the  fund,  to  the  exclusion 
of  all  creditors  who  had  not  properly  claimed  under  the 
will,  whether  they  had  received  notice  or  not,  Tollner 
V.  Marriott  (a),  Hawhes  v.  Baldwin  (A),  Burgess  v.  Rob- 
inson (c),  Chauncy  v.  Graydon  (d)  were  referred  to. 


1844. 


Argument, 


Vice-Chancellor  : — 

I  have  no  doubt  as  to  the  decision  to  which  I  ought 
to  come,  except  upon  one  point.  I  assume,  at  present, 
that  all  the  persons  who  were  creditors  at  the  time  of 
executing  the  deed  of  1801  are  ascertained  persons ;  that 
Neiracy  of  whom  nothing  more  is  now  known,  was  one 
of  those  persons,  and  that  he  must  be  excluded  from  any 
benefit  under  the  will.  The  debts  (including  that  of 
Neirac)  were  seven.  The  proper  mode  of  administra- 
tion is,  to  divide  the  residue  into  seven  parts  correspond- 
ing with  those  debts.  The  share  appropriated,  in  this 
division,  in  respect  of  the  debt  of  Neirac,  will  belong  to 
the  residuary  legatees,  for  I  see  no  ground  for  making 
any  further  inquiry  with  regard  to  that  debt. 

Confining  the  question  then  to  the  six  other  debts, 
you  have  next  to  consider  the  language  of  the  testator. 


Judgment. 


(a)  4  Sim.  19. 

(b)  9  Sim.  365. 


(c)  3  Mer.  7. 

(d)  2  Atk.  616. 
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where  he  says  that  the  residue  is  to  be  divided  among 
the  several  persons  who  were  his  creditors  at  the  time 
he  executed  the  deed  referred  to,  ^^  their  respective  ex- 
ecutors and  administrators.*^    These  words  certainly  give 
room  for  the  argument  that  you  cannot  have,  strictly 
speaking,  the  respective  executors  and  administratoTB 
of  several  persons  who  were  joint  creditors ;  but  it  is 
clear  that  in  that  deed  the  testator  had  provided  for  the 
payment  of  each  debt  to  the  person  or  persons,  as  the 
case  might  be,  to  whom  the  same  was  due;  and,  in  order 
to  make  his  meaning  plain,  the  testator  goes  on  to  direct, 
that  the  payment  under  his  will  is  to  be  made  according 
to  the  quantum  or  amount  of  the  original  debt  or  debts 
which  was  or  were,  at  the  time  of  the  assignment,  due 
and  owing  from  him  to  such  creditors  respectively,  put- 
ting it  beyond  a  doubt  that  he  attributes  a  debt  to  one 
person,  where  a  single  person  was  creditor,  or,  to  more 
persons  than  one,  where  there  were  joint  creditors.    I 
have  no  doubt  that  is  the  true  construction  of  the  will, 
and  it  appears  to  me  to  be  decisive  with  r^ard  to  the 
claims  of  those  firms  any  of  the  members  of  which  are 
now  living.     It  excludes  the  necessity  of  any  inquiry, 
and  I  certainly  think  no  inquiry  is  necessary  with  re- 
gard to  the  state  of  the  dependencies  between  the  con- 
tinuing members  of  a  firm  and  the  executors  of  deceased 
members  of  that  firm.     The  testator  was  debtor  to 
several  individuals  jointly,  owing  one  debt  to  the  mem- 
bers of  a  firm :  being  so  indebted  to  them  he  has  given 
them  a  sum  of  money,  which,  whether  a  debt  or  a  bounty, 
was  clearly  given  to  them  jointly.     Some  of  the  joint 
creditors  have  died.     The  representatives  of  deceased 
partners  may  be  entitled  to  an  account  from  the  sur- 
vivors ;  but,  according  to  the  practice  of  the  Court,  it  is 
enough  to  make  the  survivors,  as  the  persons   primt 
facie  entitled,  parties  to  suits  relating  to  the  joint  estate, 
without  making  parties  in  a  cause  the  representatives  of 
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aU  the  deceased  partners.  The  case  of  partners  retiring^ 
but  being  still  alive,  is  different,  for  that  may  only  sever 
the  interest  in  the  partnership  in  respect  of  future  trans« 
actions;  in  respect  of  previous  transactions  they  may  re- 
main partners  as  before.  In  the  case  of  death  of  a  part- 
ner, the  persons  competent  to  give  receipts  in  respect  of 
jmnt  debts,  are,  no  doubt,  the  surviving  members  of  the 
firm. 

The  diums  in  respect  of  the  debts  in  those  cases 
where  the  creditors  to  whom  they  were  owing,  whether 
joint  or  sole,  had  all  died  before  the  testator,  lead  to 
oonsiderations  of  much  difficulty.  On  this  point  I  shall 
at  present  say  no  more  than  that  it  is,  at  least,  very  im- 
probable that  the  testator  should  have  intended  to  make 
the  benefit  to  his  individual  creditors  contingent  upon 
their  severally  outliving  himself;  or  that  he  intended 
joint  creditors,  from  having  the  chance  of  more  lives,  to 
be  in  a  better  position  than  sole  creditors. 
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Judgment, 


Vice-Chancellor: — 

At  the  conclusion  of  the  argument,  I  decided  that  jmiuarg2Uh. 
tlie  residue  must  be  divided  into  as  many  parts  as  there 
^Were  debts,  attributing  to  each  debt  a  share  of  the  re- 
sidue proportioned  to  ih^  amount  of  the  original  debt ; 
tliat  Neirac^s  share  would  go  to  the  residuary  legatees, 
the  parties  in  the  cause;   that,   whether  the   residue 
given  to  the  creditors  was  to  be  considered  a  legacy  m* 
dependent  of  the  original  debt,  or  payment  of  that  debt, 
the  sorviving  members  of  a  firm  who  were  originally 
creditors  were  entitled  to  the  shares  of  the  residue  to 
be  attributed  to  those  debts  respectively ;  and  I  reserved 
my  judgment  only  upon  those  cases  in  which  the  debt 
was  ori^nally  due  to  persons,  all  of  whom  had  died  in 
the  testator^s  lifetime. 
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V, 

Philips. 


Judgment. 


No  daim  was  made  by  the  other  cre^tora  to  the  share* 
of  the  residue  to  be  attributed  to  Neirac's  debt;  and  th^ 
only  point  submitted  to  me  in  respect  to  that  debt  was^ 
whether  further  inquiry  was  necessary  as  to  JVeirae,  cur^ 
those  who  might  claim  under  him,  and  I  was  of  opinioizi. 
that  no  inquiry  need  be  gone  into.    No  persons  have 
claimed  to  be  general  creditors  of  the  testator.     The 
case  is,  therefore,  reduced  entirely  to  the  question  as  to 
the  remaining  creditors  under  the  deed. 


If  this  case  had  come  before  me  without  any  other 
guide  than  the  decision  in  Coppin  v.  Cappin  (a),  I  mi^t 
possibly  have  concluded  that  the  intention  of  the  testa- 
tor to  give  a  limited  interest  only,  in  his  estate,  to  cre- 
ditors whose  debts  were  barred  by  the  Statute  of  Limit- 
ations, and  the  gifl  of  that  interest  in  the  firm  of  a 
share  of  unascertained  residue,  required  me  to  decide  the 
present  question  in  accordance  with  that  case.  But, 
looking  to  the  points  of  resemblance  between  the  present 
case  and  Williamson  v.  Naylor  (6),  and  the  high  author- 
ity of  that  case, — which  was  decided  at  the  hearing  by 
the  Lord  Chancellor,  and  approved  of  by  Mr.  Baron 
Alderson^  upon  further  directions, — I  could  not  form 
my  judgment  upon  the  case  now  before  me  without  a 
careful  comparison  of  the  points  in  question  with  those 
which  occurred  in  Williamson  v.  Naylor. 

In  that  case,  as  in  this,  the  debts  were  barred  by  the 
Statute  of  Limitations  at  the  time  the  will  was  made. 
In  both  cases  the  will  was  made  before  the  passing  of  " 
Lord  TenterderCs  act,  and,  therefore,  before  the  question-^*. 
had  arisen,  whether,  in  the  case  of  a  debt  barred  by  th( 
Statute  of  Limitations,  the  remedy  only,  or  the  right  i 
well  as  the  remedy,  was  lost  to  the  creditor.     In  thaib 


(a)  2  P.  Wins.  296. 


{h)  3  Y.  &  CoU.  208. 
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case  a  portion, — one-fifth  of  the  residuary  estate, — ^in         i844. 
Iliis,  the  whole  residuary  estate,  is  given  to  specified  cre- 
ditors, without  reference  to  the  question,  whether  the 
estate  so  given  shall  be  more  or  less  than  the  amount  of 
the  debt.     To  that  case,  as  to  this,  the  observation,  if  ^^^  ' 

well-founded,  would  have  applied,  that,  if  the  effect  of  the 
will  was  to  revive  the  old  debts,  by  removing  the  bar 
which  the  statute  interposed,  that  might  enable  the  cre- 
ditors, in  direct  opposition  to  the  trusts  of  the  will,  to 
daim  that  part  of  the  residue  which  the  testator  had,  in 
terms,  excluded  from  the  claims  of  creditors,  and  given 
to  others.     In  other  words,  the  creditors,  if  their  debts 
were  revived,  might  possibly  claim  payment  of  their 
debts  paramount  to  llie  trusts  of  the  wilL     In  both  cases 
the  direction  is  to  pay  and  divide  a  specified  fund  (which, 
in  one  case  absolutely,  and  in  the  other  conditionally, 
withdrew  part  of  the  estate  of  the  testator  from  the 
claims  of  the  creditors)  between  such  creditors  in  pro- 
portion to  the  amount  of  their  debts.     In  both  cases  the 
question  arose,  whether  the  interest  of  a  creditor  who 
died  in  the  testator's  lifetime  would  lapse.      In  both 
cases  the  original  debt  is  acknowledged.     In  Williamson 
"▼.  NayloT  Lord  Lyndhurst  says,  '*  The  debts  were  sub- 
sisti]:^  debts  at  the  time  when  the  will  was  made,  and 
"^irhen  the  testator  directed  this  portion  of  his  residuary 
estate  to  be  divided  amongst  his  creditors  in  proportion 
tjo  the  amount  of  their  original  debts.''    He  then  adds, 
^I  cannot  consider  this  as  a  mere  voluntary  bounty  on 
the  part  of  the  testator,  but  I  must  consider  that  the 
testator  meant  this  money  to  be  applied  in  satisfaction 
of  an  obligation, — in  reduction  of  those  debts  which, 
ahliough  they  could  not  be  enforced  against  him  at  law, 
were  nevertheless  subsisting  debts."    He  then  observes, 
that  in  Coppin  v.  Cappin  the  debt  was  extinguished  by 
composition  and  release ;  whereas,  in  the  case  before  him, 
there  was  no  release  or  extinguishment  of  the  debts. 
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.   .«i,«  .  ixcacle  to  the  recovery  of  them  except  the  bar 

.ai  .-voiedj  raised  by  the  statute,  which  bar  the  tes- 

w.^'4:  .2sii  removed.     Now,  if  the  observations  of  the 

.wL-u  Chancellor  which  I  have  quoted  fiom  the  judg^ 

iMiuc  in  Wiltiamson  v.  Nayhr  as  to  the  debts  being  still 

>iib«»ting  apply  to  this  cause,  the  resemblance  between 

die  two  cases  is  so  close,  that  an  attempt  to  distinguish 

ihem  could  only  be  explained  by  a  desire  on  my  part 

to  escape  from  the  authority  of  that  decision,  which  I 

certainly  do  not  express  or  intimate.    The  question  then 

is,  do  these  observations  apply  to  the  present  case  ? 

The  legal  way  of  stating  this  question  is,  whether  this 
will,  properly  construed,  acknowledges  the  existence  of 
the  debts  referred  to  (in  whole  or  in  part)  at  the  time 
the  will  was  made.  The  question  is,  not  whether  that 
acknowledgment  is,  in  this  case,  as  plain  and  explicit  as 
it  was  in  Williamson  v.  Naylovy  but  whether  the  will 
does  or  does  not  contain  such  an  acknowledgment  In 
considering  this,  I  am  of  opinion,  that  the  circumstance 
that  the  ^fl  is  of  a  residue,  which  might  be  more  or 
less  than  the  amount  of  the  unpaid  debts,  ought  not  to 
have  any  influence  on  the  point  If  the  testator,  calca— 
lating  his  residue  at  the  time  of  maUng  his  will,  kne 
what  his  property  was  at  the  time  of  his  death,  he  kne 
(as  the  fact  was)  that  his  residue  was  less  than  thi 
amount  of  the  debts  as  they  stood  at  the  date  of  the  will 
If  he  supposed  the  residue  could  or  might  exceed 
amount  of  the  debts,  and  still  intended  the  will  to  o 


rate,  he  may  have  considered  the  excess  equivalent  onl 
to  the  loss  of  interest  and  the  inconvenience  and  dela^ 
which  his  creditors  had  sustained.    The  case  of  William* 
son  V.  Naylor  and  this  case  are  not  distinguishable  in 
this  particular. 

Then,  with  respect  to  the  rest  of  the  case, — the  testator 
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acknowledges  the  existence  of  the  original  debts:   he 
does  not  suggest  (nor  is  it  suggested  as  a  fact)  that  the 
debts  had  been  extinguished  at  the  date  of  the  will ;  and 
in  this  case,  as  in  Williamson  v.  Nayhr^  he  directs  his 
trustees  to  pay  and  divide  an  indefinite  residue  amongst 
the  creditors  rateably,  and  in  proportion  to  the  amount 
of  their  original  debts.   This  alone  I  should  have  thought 
sufficient.    But,  to  remove  all  doubt  upon  the  construe- 
tion^  he  excepts  out  of  the  debts  to  which  the  previous 
direction  applies  a  debt  owing — (this  is  the  effect  of 
the  exception) — a  debt  due  to  the  administrators  of  his 
late  brother  WilHam  ;  an  exception  which  was  useless, 
xtnless  a  debt  owing  to  a  deceased  creditor  was  within 
"the  directing  clause.  The  exception  shewing  (to  use  the 
expression  of  Mr.  Baron  Alderson  in  Williamson  v.  Nay^ 
tor)  that  ^*  debts  and  not  persons  were  in  the  contem- 
plation of  the  testator."    But  it  is  not,  I  think,  neces- 
aary  to  rely  upon  any  inference  which  may  be  derived 
from  this  exception.     In  coming  to  the  conclusion  that 
ihe  representatives  of  the  creditors  who  died  in  the  tes- 
tator's lifetime  are  entitled  to  claim,  I  consider  that  I  fol- 
low the  case  of  Williamson  v.  NayloTy  that  I  am  giving 
effect  to  the  trusts  of  the  will,  and  tiiat  I  am  doing 
that  which  the  conscience  of  the  testator  led  him  to  do, — 
disdiaiging  pro  tanto  his  obligations  to  his  creditors,  not- 
withstanding the  bar  of  the  statute.  If  that  were  his  in- 
tention, which,  on  the  face  of  the  will,  and  on  the  au- 
thority oiWUUamson  v.  Naylor,  1  will  assume,  I  cannot 
8ii|qM)se  that  the  testator  contemplated  depriving  of  the 
benefit  given  by  the  will  those  creditors  who  might 
happen  to  die  between  the  date  of  his  will  and  his 
death. 


1844. 


Judgment, 


It  was  said,  however,  at  the  conclusion  of  tiie  argu- 
ment»  that  since  the  date  of  the  will  the  debts,  in  point 
of  fiusty  had  been  fully  paid  and  satisfied.    This  point  is 
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1844. 


Judgment* 
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not  Buggested  on  the  pleadingSy  nor  is  any  snch  fact 
regularly  before  me.  If  any  circumstance  of  this  kind 
exists  which  the  parties  think  material,  I  will  not  allow 
the  order  to  be  drawn  up  until  they  have  had  an  ojqpor- 
tunity  of  presenting  a  petition  with  reference  to  it. 


Petition.  Two  petitions  were  presented  by  the  Plaintiffe;  one 

of  such  petitions  stated  that  the  last  survivor  of  the 
partners  in  the  house  of  Thellusouy  Brothers^  Sf  Co,  (the 
creditors  in  respect  of  the  fourth  debt  in  the  above  list) 
was  William  Mitchell,  who  died  in  1834 ;  and  that  no 
notice  of  claim  under  the  will  in  respect  of  such  debt 
had  been  given  by  any  person  except  by  JST.  and  G. 
Hibbert^  the  representatives  of  George  Woodford  Thdlu* 
soHy  another  of  the  partners  of  the  said  firm,  who  died 
in  1811.  The  same  petition  stated  that  the  sums  of 
1076/.  Is.  4d.,  2839/.  17^.  9d,  and  part  (viz.  2141/L  I3t. 
^d.)  of  the  sum  of  3311/.  ISs.  Ad,  being  the  eeoondi 
fifth,  and  sixth  of  the  said  debts,  had  accrued  due  in 
respect  of  joint  adventures  by  the  testator  and  another, 
and  had  been  paid  in  full  to  the  respective  creditoFB^ 
partly  by  dividends  under  the  trust  deed,  in  the  years 
1805  and  1809,  and  the  remainder  in  or  shortly  after 
the  year  1809.  And  the  petition  prayed  that  the  shares 
of  the  residue  apportioned  to  the  said  second,  fourth,  and 
fifth  debts,  and  part  of  the  sixth,  might  be  transferred 
to  the  residuary  legatees  for  their  own  benefit. 


Second 
Petition. 


The  other  petition  was  presented  by  the  Plaintiffi^ 
in  their  capacities  as  executors  of  some  of  the  creditors 
under  the  deed;  it  set  forth  the  shares  of  the  several 
partners  in  the  firms  oiPhilipsy  Cramondy  ^  Co.,  Thamm 
PhUyM  ^  Co.,  and  Charles  Wood  if  Co.,  (the  creditors 
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in  respect  of  the  said  first,  second^  and  fiflth  debts),  and 
stated  the  death  of  Robert  Philips  the  elder,  since  the 
Master^s  report^  finding  him  to  be  one  of  the  parties  to 
whom  such  debts  were  then  due:  that  the  Plaintiffs  had 
become  the  personal  representatives  of  Robert  Philips 
the  elder,  and  of  others  of  the  said  deceased  creditors ; 
and  the  petition  prayed,  that  the  Plaintiffs,  in  their  cha- 
racters as  representing  such  creditors,  might  be  allowed  to 
come  in  and  be  bound  by  the  proceedings  in  the  cause ; 
and  that,  if  the  share  of  the  residue  attributed  to  the 
first  debt  {Philipsy  Cramond^  Sf  Co.)  should  be  paid  to 
Sir  George  Philips^  the  now  sole  surviving  partner,  he 
might  be  declared  a  trustee  for  the  petitioners  as  to  the 
shares  thereof  of  the  deceased  partners  in  that  firm  whom 
the  petitioners  represented ;  and  that,  if  the  share  of  the 
residue  attributed  to  the  second  debt  ( Thomas  Philips 
^  Cb.)  should  be  psdd  to  the  said  Sir  George  Philips^  as 
the  now  sole  surviving  partner,  he  might  also  be  de- 
dared  a  trustee  for  the  petitioners  as  to  the  shares  thereof 
of  the  deceased  partners  represented  by  the  petitioners; 
and  that,  if  the  share  of  the  residue  attributed  to  the 
sixth  debt  {Charles  Wood  Sf  Co.)  should  be  paid  to  the 
said  now  surviving  partners,  they  might  be  declared 
trustees  thereof  for  the  petitioners,  as  to  the  shares  of 
the  deceased  partners  represented  by  such  petitioners. 


1844. 


Philips 

V, 

Philips. 


Second 
PeiiHoH. 


Both  of  the  petitions  were  set  down  to  be  heard  with 
the  cause  for  further  directions. 


Mr.  Roupell  and  Mr.  RoU,  for  the  Plaintiffs,  and  Mr. 
Ramify  and  Mr.  Rusk,  for  the  Defendants,  in  support 
of  the  first  petition,  argued,  first,  that  the  claim  made 
by  the  representatives  of  a  partner  in  the  house  of  ITiel^ 
lu9an,  Broihersy  Sf  Co.,  who  neither  survived  the  testator. 


May  6M. 
Argument, 
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nor  was  the  last  survivor  of  the  partners  in  the  firm,  was 
not  a  sufficient  claim  to  entitle  the  creditors  in  respect  of 
the  fourth  debt  to  the  benefit  of  the  residuary  bequest 
If  a  claim  by  a  party  not  entitled  to  payment  would 
suffice,  any  stranger  might  have  made  a  sufficient  daim. 
Secondly,  that  the  second  and  fiflh  debts,  and  part  of  the 
sixth,  having  been  paid  in  full,  the  creditors,  in  respect 
of  such  paid  debts,  had  no  interest  in  the  residuary  ^: 
that,  assuming  the  will  to  be  bounty,  and  not  paymeit 
of  debt,  yet  it  must  be  taken  to  be  bounty  to  the  re- 
presentatives of  persons  to  whom  debts  of  some  amount 
were  owing;  the  extent  of  the  bounty  must  be  measured 
by  the  extent  of  the  debt,  and  where  the  debt  was  satis- 
fied, the  bounty  did  not  attach.  The  character  of  un- 
satisfied creditor  was  part  of  the  description  of  the  per- 
son who  was  to  take  the  legacy;  although  the  testator 
had  regulated  the  amount  of  the  legacy  to  the  persons 
sustaining  that  character  according  to  tiie  amoimt  of 
their  original  debts,  and  not  according  to  the  amoimt  of 
their  present  unsatisfied  claims. 


Mr.  Russell  and  Mr.  James  Parker 9  for  the  representar 
tives  of  Tkelluson,  Brothers,  8^  Co.,  insisted  that  the 
claim  by  a  party  beneficially  interested  in  the  debt  in 
respect  of  which  it  was  made  was  a  sufficient  daim 
under  the  words  of  the  will,  notwithstanding  the  claim- 
ants did  not  represent  the  last  surviving  partner  of  the 
joint  creditors. 


Mr.  Koe,  Mr.  Wood,  and  Mr.  JPfUUps,  for  Sir  George 
Philips  and  others,  claiming  the  whole  or  part  of  the  first, 
second,  fiflh,  and  sixth  debts,  contended,  that,  as  the  tes- 
tator had  measured  his  bounty  by  the  original  debts^ 
without  reference  to  the  sums  which  the  creditors  hsd 
severally  received,  there  was  no  ground  to  infer  that  ike 
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&ct  of  20s.  in  the  pound  having  been  paid  to  any  cre- 
ditor, was  to  exdude  his  claim  to  participate  in  the  resi- 
due :  the  testator  might  still  have  considered  the  delay  in 
payment  and  the  loss  of  interest  as  entitling  the  creditors 
to  his  consideration:  the  payment  was,  in  fact,  made 
long  before  the  date  of  the  will,  and  there  was  no  reason 
to  suppose  that  the  testator  was  ignorant  of  it.  He 
liad^  derefore,  deliberately  included  the  satisfied  cre- 
ators amongst  the  objects  of  his  bounty. 


1844. 


Argument. 


Mr.  Mybie^  for  the  representatives  of  the  deceased 
partners,  who  were  joint  creditors,  supported  the  second 
petition* 


"Vice-Chancbllor  : — 

After  the  decision  upon  the  questions  which  were 
irused  on  the  former  argument  of  this  case,  I  allowed  the 
further  directions  to  stand  over,  with  liberty  to  present 
m  petition  for  the  purpose  of  raising  another  point  not 
^en  before  me,  founded  upon  the  suggestion  that  some 
of  the  debts  had  been  ultimately  pcdd  in  full,  at  a  time 
not  mentioned,  but  which  I  understood  to  have  been 
since  the  date  of  the  will.  It  appeared,  also,  that  a  point 
was  intended  to  be  made,  and  not,  as  I  had  supposed, 
conceded, — ^that  the  claim  in  respect  of  ThellusovLS  debt 
could  not  be  sustained,  attending  to  the  fact  that  the 
only  claim  made  to  that  debt  within  the  two  years  given 
by  the  will  was  not  made  by  the  personal  representative 
of  the  last  survivor  of  the  partners  in  Thelluson's  firm, 
but  by  the  personal  representative  of  a  partner  who 
died,  leaving  other  members  of  the  firm  surviving  him ; 
and  I  therefore  reserved  the  consideration  of  that  point 
alsa 

VOL.  m.  X  H.  w. 


May  23rd. 
Judgment, 


Jwd^wtttkt, 
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1844.  A  petition  has  since  been  pireeeiited  by  the  Plamtiflby 

Philips       stating^  that  20«.  in  the  ponnd  had  been  pud  upon  eome 

Philips.      ^^  *^®  debts,  not,  however,  (as  I  had  understood), 

since,  but  before  the  date  of  the  will,  and  prayii^  lint 

the  residuary  legatees  might  have  the  benefit  of  the 

sums  to  be  attributed  under  the  will  to  the  particular 

debts  so  allied  to  have  been  paid ;  not  seeking  to  affect 

my  judgment  as  to  the  other  debts  on  that  aocoont 

This  illustrates  the  inconvenience  of  permitting  a  ease 

to  be  brought  forward  piecemeal.     Had  I  understood 

that  the  debts  to  which  I  now  refer  had  been  paid  in 

full  at  the  date  of  the  will,  I  certainly  should  have  given 

no  opinion  upon  the  construction  of  the  will  until  the 

Different  con-     whole  case  was  before  me.     The  payment  of  any  debt 

bequest  to  per-   after  the  date  of  the  will  could  have  no  effect  upon  its 

bMD  creditore     construction ;  but  it  might  be  otherwise  of  a  debt  paid 

but  had  been      before.     If  all  the  debts  due  in  1801  had  been  paid  at 

paid  in  fullt 

where  the  pay-  the  date  of  the  will,  Cappin  V.  Coppin,  and  not  WUUam- 
made  before,  '^  ^'  Naylor^  would  have  been  the  authority  I  shoidd, 
Sed^^f^^*  probably,  have  relied  upon;  and,  althou^  the  ciroiBn- 
will.  stance  that  some  and  not  all  the  debts  were  paid  at  the 

date  of  the  will  may  not  be  of  equal  force,  it  is  impon- 
ble  to  deny  that  the  construction  of  the  will  might  be 
affected  by  that  circumstance.     Now,  the  Plaintiffi,  by 
the  course  they  have  taken,  place  the  Court  in  consider- 
able difficulty.     I  have  been  allowed  to  decide  the  case 
as  to  all  the  debts,  except  those  now  alleged  to  hav^ 
been  piud,  upon  the  assumption  that  I  had  before  me  aA 
the  material  facts.     The  Plaintiffs,  indeed,  by  this  verjT 
petition,  admit  that  my  decision  as  to  debts  not  paid  a^ 
the  date  of  the  will  is  right,  whether  the  oreditorB  woBt" 
vived  the  testator  or  not.     They  admit  that  the  will  ia 
this  cause  is  to  be  read,  to  some  extent,  at  leas^  sb 
Erecting  payment  of  debts,  and  not  as  giving  legaoief 
If  creditor!  who  merely.    For,  if  the  will  is  to  be  read  as  giving  legacitf^ 
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it  in  difficult  to  undentaiid  how  the  creditors  who  died        1844. 

in  the  lifetime  of  the  testator  can  avoid  the  consequence 
of  a  lapse;  andif  the  will  is  to  be  read  as  directing  pay- 
ment of  ddits,  it  is  at  least  doubtful,  whether  I  must 
not  read  it  as  excepting  those  persons  (if  any)  who,       •'^^"•*»'- 
liaving  been  creditors  in  1801,  had  ceased  to  be  so  at  I^^j^^fi^f' 
-the  date  of  the  wilL    In  that  case  the  residue  would  fto  ^^F^  the  date 

^     of  the  will, 

'to  the  other  persons  who  were  creditors  in  1801,  and  were  on  that 
^vrhoae  debts  were  not  alleged  to  have  been  satisfied,  and  ^d!ku  tibe 
^vrfaich  persons  do  not  make  any  such  case  agunst  the  ^^^|]^^o^- 
oreditors  now  said  to  have  been  paid  as  is  made  by  the  wise  mttriba- 
X'laintim ;  on  toe  contrary,  they,  by  their  counsel,  have  debts  would  go 
sdmitted  the  concurrent  daims  of  the  creditors  so  alleged  ^ton^uld  noT 
tx>  have  been  paid.  tothere«duw7 

'^  legiteei. 

As  my  jndgment  in  this  case  has  proceeded,  and  will 
now  proceed  upon  Williamson  v.  Naylar,  and  as  it  is 
bearable  that  the  parties  should  not  be  misled  by  any 
<>beervations  which  have  been  made,  or  omitted  to  be 
made,  respecting  that  case,  I  shall  again  recur  to  it 
One  of  ihe  ^fficulties  of  that  case  was  supposed  to  be, 
that,  if  the  will  revived  the  debts,  the  whole  of  the  estate 
of  the  testator  must  have  become  liable  to  the  debts,  and 
not  iliat  linuted  portion  only  which  the  testator  had 
devoted  to  them;   and,  for  this,  the  observations  of 
Baron  Akkrsan,  during  the  arguments  of  counsel,  were 
referred  to  (a).  I  am  indebted  to  that  learned  judge  for 
the  observation,  that  it  is  not  strictly  accurate  to  say, 
that  the  efiect  of  acknowledging  a  debt  barred  by  the 
Statute  of  Limitations  is  to  revive  it  for  all  purposes. 
The  legal  effect  of  an  acknowledgment  of  a  debt  barred  The  legal  effect 
by  the  Statute  of  Limitations  is  that  of  a  promise  to  pay  ing  «  debt 
the  old  debt,  and  for  this  purpose  the  old  debt  is  a  con-  stltute^om- 
nderation  in  law.    In  that  sense,  and  for  that  purpose,  mitationiiithtt 

(a)  See  3  Y.  At  Coll.  213. 
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1844.         the  old  debt  may  be  said  to  be  revived.    It  is  revived  as 
Philips       »  consideration  for  a  new  promise.     But  the  new  pro- 


p    ^'^^^       mise,  and  not  the  old  debt,  is  the  measure  of  the  credi- 
tor's right     If  a  debtor  simply  acknowledges  an  old 
debt,  the  law  implies  from  that  simple  acknowledgment 
pay  the  old        &  promise  to  pay  it ;  for  which  promise  the  old  debt  is 
Dromise  thelaw  *  sufficient  consideration.     But,  if  the  debtor  promises 
implies  from      to  pay  the  old  debt  when  he  is  able,  or  by  instalments, 

tbeacknowledg-        f   *'  .      i       /.      i      i  :i. 

ment,  and  for     or  in  two  years,  or  out  of  a  particular  fund,  the  creditor 

which  Uie  old  i   .  . ,  .  xi.         xi_  •  •  i_* 

debt  is  a  consi.  ca^  claim  nothing  more  than  the  promise  gives  him. 
b*7lf  th "  ^*''*  And  the  same  consequences,  I  conceive,  wiU  follow 
mtse  is  limited  upon  that  sort  of  acknowledgment  which  is  found  in  a 
the  old  debt  in  will  like  the  present,  creating  a  trust  for  paying  debts 
SrTrf  pa^OT.  ^«'"'ed  by  the  Statute  of  Limitations.     The  creditor  will 

lar  manner,  or  qqI  nothing  but  what  the  trust  ffives  him.  This  parti- 
out  of  a  specific  ^  ^^'^  =>  ' 

fund,  the  credi-  cular  objection,  therefore,  to  Williamson  v.  Naylor  does 

tor  can  claim  .    -^  .  .   . 

nothing  more       ^OW  1  COnCClVC,  CXlSt 

than  the  pro- 

misegiTM inm,^  ^^^^jj^j,  observation  strongly  in  favour  of  WxUiamr 
is  revived  no  son  V.  Naylor  is  this :  if  the  claimants  had  been  treated 
a  consideration  B.S  legatees,  and  not  as  creditors,  the  rights  of  a  creditor 
promise***''       to  the  benefit  of  the  trust  might  have  lapsed  by  his 

death  in  the  lifetime  of  the  testator.  This  could  not 
have  been  in  accordance  with  the  intention  of  the  debtor. 
His  purpose  must  have  been  to  be  honest  towards  his 
creditors,  and  such  is  the  proper  construction  of  the  will, 
unless  the  circumstance,  that  the  testator  has  given  to 
his  creditors  the  residue  of  his  estate,  makes  a  difference. 
With  respect  to  that  point,  the  case,  perhaps,  would  best 
be  considered  as  one  of  obligation  and  bounty  insepara- 
bly mixed  together.  It  was  a  direction  to  pay  the  old 
debt,  with  such  benefit  (if  any)  as  the  residue  might  give, 
by  way  of  compensation,  for  the  inconveniences  of  delay. 
The  direction  to  pay  the  debt  would  prevent  the  possi- 
bility of  lapse,  and  the  bounty  would  be  explained. 

I  have  only  one  other  observation  to  make  upon  that 
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case.  I  believe  I  stated  during  the  argument  that  I  had 
reason  to  think  the  learned  judge  before  whom  William^ 
son  y.  Naylor  was  heard^  on  further  directions,  retained 
the  opinion  he  then  expressed.  I  find  that  his  obserya- 
tioiiB  were  directed  only  to  shew,  that,  whatever  con- 
etruction  might  have  been  put  upon  the  will  in  that 
case,  (whether  as  giving  l^acies  or  directing  payment 
of  debts),  the  result,  except  as  to  the  legacy  duty,  would 
probably  have  been  the  same. 


1844. 


Judgment. 


In  considering  whether  I  ought,  in  the  present  case, 
te  accede  to  the  prayer  of  the  petition,  I  am  bound  to 
liave  r^ard  to  the  fact,  that  the  case  made  by  the  peti- 
"tion  is  a  case  affecting,  or  which  might  affect,  the  con- 
ctruction  of  the  wilL     It  is  a  case  which  ought  to  have 
1)een  made  in  the  first  instance.     There  is  no  suggestion 
that  facts  are  newly  discovered,  and  no  explanation  is 
offered  why  the  case  was  not  brought  forward  in  the 
earlier  and  proper  stage  of  the  proceedings.     The  argu* 
ment  before  me  was,  that  the  decision  in  Williamson  v. 
Jfaylor  was  unsatisfactory,  and  that  there  were  circum- 
stances which  distinguished  it  from  this  case ;  but  the 
circumstances  relied  upon  for  establishing  the  distinction 
were  not  such  as  to  bring  this  case  within  Coppin  v. 
Cappiru     I  heard  nothing  of  any  of  the  debts  having 
been  paid  until  the  dose  of  the  argument ;  and  then  the 
fact  was  urged, — as  it  is  now, — not  as  affecting  the  con- 
struction of  the  will,  but  only  the  particular  creditors 
whose  debts  are  said  to  have  been  paid. 


The  decree  in  this  case  was  made  in  1828,  and  the 
Plaintiffs,  in  the  absence  of  the  creditors,  then  asked 
and  obtained  such  inquiries  with  reference  to  the  debts 
in  question  as  they  thought  proper.  In  August,  1841, 
on  further  directions,  inquiries  were  again  directed  with 
reference   to  those  debts;    and  other  inquiries  were 


After  several 
references  to 
the  Master,  and 
after  the  canae 
had  been  ar- 
gued and  jndg. 
ment  given  on 
farther  direc- 
tions, the  Court 
refused  to  stay 
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the  distribution 
of  the  fimd,  and 
directs  further 
reference  with 
respect  to  a 
new  case  as 
against  certain 
mditors,  which 
case  it  did  not 
appear  that  the 
parties  might 
not  have  pre- 
viously brought 
forward,  and 
which  was  not 
proved  by  the 
evidence  ad- 
duced. 


ordered  to  be  made  when  the  cauBe  came  on  in  Deoem<* 
ber,  1842.  And  in  January  last,  when  the  cauae  was 
heard  a  third  time  for  further  directicma,  the  partioB 
claiming  to  be  creditors  being  before  the  Court,  no  sug- 
gestion was  made  that  any  additional  inquiries  were 
necessary:  the  case  was  argued,  and  the  parties  in  the 
cause  took  the  chance  of  a  determination  being  come  to 
favourable  to  their  interest  If  the  creditors  had  been 
parties  to  the  cause,  they  would,  in  strictness,  be  entitled 
to  insist  that  no  case  should  be  made  against  them  which 
was  not  made  by  the  pleadings.  In  this  case,  although 
the  creditors  are  not  parties  to  the  record,  they,  and  the 
parties  in  the  cause,  have  met  in  the  Master's  Office,  and 
contested  this  case  upon  such  grounds  as  the  latter 
thought  proper  to  bring  forward ;  and  the  question  is, 
ought  they  now  to  be  allowed  to  make  a  new  case 
against  any  creditor?  There  is,  perhaps,  no  rule  abso- 
lutely binding  upon  the  Court,  but  the  indulgence  now 
asked  ought  not  to  be  granted,  except  under  very  qpe(nal 
circumstances ;  and,  in  the  present  case,  I  think  one  of 
those  circumstances  ought  to  be  this:  that  the  Court,  at 
the  time  of  making  the  order  for  further  inquiries,  ought 
to  have  before  it  such  evidence  of  the  truth  of  the  case 
relied  upon  by  the  Plaintiffs,  that  it  can  at  once  say,  if 
that  evidence  cannot  be  controverted,  the  case  is  proved. 
I  speak  of  a  cause  which  has  already  been  three  times 
before  the  Master,  and  in  which  no  explanation  is 
given  why  the  new  case  was  not  adduced  before.  In 
such  circumstances,  that  is  not  necessarily  sufficient  as 
a  ground  for  inquiry,  which  might  have  been  sufficient 
if  adduced  in  the  first  instance.  The  statement  that 
the  last  instalment  of  lis.  in  the  pound,  making  up  SOf^f 
was  paid  on  some  of  these  debts,  is  founded  merely  on 
the  belief  of  the  witness  who  deposes  to  it  by  his  affi- 
davit, but  does  not  state  the  grounds  of  his  beliefl  If 
this  deposition  had  been  made  in  an  examination  upon 
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interrogatories,  it  would  not  be  eufficient  proof  of  the 
payment.  Nor  is  it  dear  that  the  particular  creditors, 
if  paid  the  principal  of  their  debts,  might  not  have  a 
claim  for  interest;  and  if,  at  the  date  of  the  will,  any- 
thinir,  however  small,  was  due  as  a  debt,  (except  for  the 

^  .     ,      .  .  .     .      Whether  the 

Statute  of  Limitations),  the  case  would  still  fall  within  right  of  a  ere- 
WUUamMcn  y.  Naylor.  In  such  a  will  as  this,  the  cir-  ^^  reddoA 
eumstance  that  the  testator  has  benefited  one  creditor  ^**^°S'.^,, 

gaatainedp  if  the 

moire,  in  mroportion,  than  another,  cannot  have  any  principal  of  hit 

-^  r    I—        -'  J    debt  had  been 

weight.  paid,  bat  he  had 

not  received 
«  ,  interest  upon 

On  the  other  point  of  which  I  reserved  the  consider-  the  debt  for  the 
ation>  I  am  of  opinion  that  the  daim  made  by  one  of  p^ent  was 
the  parties  interested  in  TheUiuon's  debt  was  a  suffi-  dei*yc^— 
cient  claim  to  entitle  the  creditors  in  respect  of  that 
debt  to  the  benefit  of  this  bequest     Although,  prim& 
fiude,  the  last  survivor  of  the  partners  would  be  taken 
to  have  an  interest  in  the  joint  debt,  yet  that  is  not  ne- 
cessarily so;  and  if  the  representatives  of  another  part- 
ner were  excluded  from  the  power  of  making  the  claim, 
the  persons  actually  interested  might  be  shut  out  from 
the  benefit  the  testator  intended  for  them  without  any 
de&ult  of  their  own.     I  do  not  say  that  the  claim  by  a 
mere  stranger  would  have  been  sufi&cient,  but  I  think 
the  daim  actually  made  is  sufficient 

The  second  petition  which  has  been  presented  in  the 
cause  was  imnecessary.  The  sum  attributed  to  each 
debt  may,  where  there  is  any  question  about  the  title 
to  it,  instead  of  being  pdd,  be  carried  to  the  account  of 
the  parties  to  whom  it  has  been  found  to  be  due  upon 
the  facts  which  are  before  the  Court;  and  the  persons 
interested^  or  claiming  to  be  so,  may  have  liberty  to 
apply  in  the  usual  way. 
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mh  January.  WOOD  v.  ROWCLIFFE. 

Bill  for  the  de-  X  HE  bill  Stated,  that,  by  an  indenture  dated  in  Octo- 
spM^cclMittcls  ^r,  1836,  the  Plwntiff  and  /.  D.  Flood  were  appointed 
PlKSff^^Ui^*  new  trustees  of  certain  trust  funds,  under  a  settlement 
A.,  hu  agent,    for  the  benefit  oi  John  Wright^  and  Jane  his  wife,  and 

which  A.,  fraud*     ,    .      .  ,^,,  ,       ^  «.       i        -r^i  •     . «» 

ulentiy  con-  their  issue.  Ihat  in  June,  1837,  the  Flaintin  and 
to B„  imd^f"  Flood  lent  to  Knight^  the  husband  of  Jane^  one  of  the 
b^  ww'^d  ^^^^'^  oiJohn  Wright  and  Jane  his  wife,  1830i,  part 
for  an  injunc-  of  the  trust  funds,  upou  the  security  of  two  warrants  of 
the  sale  by  J}.,  attorney,  one  for  1680/.,  and  the  other  for  150/.,  upon 
^^and^B^i^  each  of  which  judgment  was  entered  up  in  July,  1837: 
parting  with  the  that  the  Plaintiff  (Flood  having  died)  caused  a  writ  of 

Boods    the 

goodsbeing still  fieri  facias  to  be  issued  to  the  sheriff  of  Surrey,  directing 
A^lfT%t  him  to  levy  the  sum  of  1680/.  upon  the  goods  and 
agent.  Demur-  chattels  of  Knight     The  officer  entered  Knighfs  dwd- 

rer  by  B,  over-     ,  .     '^  .  "^  , 

ruled.  ling-house,  in  Nelson  Square,  and  took  in  execution 

Whether  the  big  household  fumiturc  and  effects  ;*  and  on  the  27th  of 

jurisdiction  to  .  i       -rki   •     • 

protect  by  in-  August,  1840,  the  sheriff  executed  to  the  Plamtiff  a 
po8«<M8k)n,^and  ^iU  of  sale  of  such  fumiture  and  effects,  (the  particulars 
^t^^^^  P'  whereof  were  set  forth  in  an  inventory  thereto  annexed), 
specific  chat-      in  consideration  of  949/.  12*.,  at  which  the  same  were 

tels,  is  confined 

to  chattels  the    appraised. 

loss  or  injury  of 
which  would  not 

be  adequately         Thg  bill  Set  forth  a  copy  of  the  inventory,  and  stated 

compensated  ,     ^  .  . 

in  damages,  or  that  the  Plaintiff  took  possession  of  the  fumiture  and 
not  be  possible   effects  under  the  biU  of  sale;  that,  at  the  request  oi 

rS^-^  "^  ^^^  »»^  ^'s  w^^^*  ^®  aUowed  the  same  to  remain  in 
9^^^^  the  house  at  Nelson  Square;  and  that  he  appointed. 

Statement,      Elizabeth  Wright,  a  daughter  of  John  Wright  and  Jan^ 
his  wife,  to  hold  the  biU  of  sale,  and  keep  possession  of 
the  furniture  and  effect^  in  the  Plaintiff's  name :  that,  a 
day  or  two  afterwards.  Knight  and  his  family  removed 
to  another  residence;  and  that,  in   November,  1840, 
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Knight  became  bankrupt:  that  Elizabeth  Wright,  on  be- 

iialf  of  the  Plaintiff,  removed  the  furniture  and  effects  to 

a  house  which  she  took,  in  her  own  name,  in  Meadow 

Place,  in  Mardi,  1842 ;  and  shortly  after  such  removal, 

Knight  and  his  family  went  to  reside  with  Elizabeth 

Wright  at  Meadow  Placey  and  thenceforward  continued 

to  use  the  furniture  and  effects  jointly  with  her. 


1844. 


Wood 
RowcLirFB. 


Statement, 


The  bill  stated,  that,  in  the  absence  of  the  Plamtiff 
from  England,  and  without  his  knowledge,  Elizabeth 
^Vright,  in  conjunction  with  Knight,  borrowed  from  the 
^Defendant  RowcUffe  various  sums  of  money,  and  the 
X>eiendant  RowcUffe  alleged,  that,  to  secure  the  repay- 
zxient  thereof^  Elizabeth  Wright  and  Knight  had  given 
tx>  RowcUffe  their  joint  and  several  promissory  notes ; 
suid  that,  by  an  indenture,  dated  the  31st  of  December, 
1842^    EUzabeth   Wright  had  assigned  to  Rovocliffe  all 
^tJie  Jioiisehold  goods  and  furniture  in  the  house  at  Mea^ 
^iow  Place,  set  forth  in  an  inventory  therein  referred  to, 
(comprising  the  furniture  and  effects  which  belonged 
Xo  the  Plaintiff  under  the  said  bill  of  sale),  upon  trust, 
tiiat  RowcUffe  might,  at  any  time  after  the  3rd  of  May 
^en  next»  whenever  he  should  think  meet,  cause  the 
oaid  goods  and  effects  to  be  sold  as  therein  mentioned, 
snd  out  of  the  money  arising  from  such  sale,  after  pay- 
ing the  expenses  thereof,  to  repay  himself  the  amount  of 
«uch  advances  and  interest  thereon,  and  pay  the  surplus 
to  Elizabeth  Wright;  and  that  RowcUffe  was  thereby 
empowered  to  enter  on  the  said  premises  and  hold  an 
auction  there,  and  remove  the  furniture  and  effects 
thereupon :  that»  on  the  21st  of  November,  1843,  an  ad- 
vertisement appeared  announcing  the  said  furniture  and 
effects  for  sale  by  auction  on  the  28th  of  the  same  month: 
that  EUzabeth  Wright  and  Knight  were,  both  of  them, 
unable  to  repay  the  said  advances,  and  that  RowcUffe 
threatened  and  intended  to  proceed  with  the  said  sale. 
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^^V^iP^^^'^^^^^^*^^^  w 


The  biUalM)  charged  tluitJraKea&el&  IFry*#  held  pot- 
sesnon  of  the  fiimitiire  and  eflfects  on  behalf  of  the 
Plaintiff  ainoe  August^  1 840,  and  that,  by  aach  poananon 
of  Elizabeth  Wright^  the  Plaintiff  had  ever  ainoe  retained 
and  did  still  retain  possession  of  the  fiimitureand  effects 
for  his  own  use  and  benefit  absolutely;  that  the  Plain- 
tiff had  applied  to  Bowcliffe  to  deliver  up,  or  caoae  to  be 
deliyered  up,  to  him  (the  Plaintiff)  complete  poaaesaion 
of  the  aame;  that  the  whole  tranaaction  relating  to  the 
indenture  of  the  Slat  of  December,  1842,  waa  a  finaod 
concerted  by  Knight,  and  the  Defendanta  Wright  and 
Eawcl^e,  to  deprive  the  Plaintiff  of  the  aaid  fbmiture 
and  effecta ;  and  it  prayed  that  the  Plaintiff  might  be 
declared  the  aole  and  ezdnaive  owner  of  the  aaid  fbmi- 
tnre  and  effecta ;  and  that  Elizabeth  Wright  and  Bemh 
c2^,  reapectively,  might  be  decreed  to  deliver  up  poa* 
aeaoon  of  the  aame  to  the  Plaintiff,  and  that  they 
reapectively  be  restrained  by  injunction  fiom 
with  or  disposing  of  the  same  to  any  person  other 
the  Plaintiff,  and  from  selling  or  anywise  injuring^ 
suffering  to  be  sold  or  disposed  of  or  anywise  inj 
the  said  furniture  and  effects ;  and  that  Rowd^e 
be  restrained  from  selling  the  same  accoidmg  to 
advertisement 


Upon  this  bill  an  injunction  waa  obtained  ex 
The  Defendant  RawcUffe  afterwards  demurred  tot 
of  equity. 


Argumtni. 


Mr.  Kenyan  Parker  and  Mr.  W.  Htslop  Ckarkif  tat 
the  demurrer. 


The  case  alleged  by  the  bill  is  that  of  an  agents  fort 
special  purpose,  exceeding  her  authority.  The  Defend* 
ant  Elizabeth  Wright  waa  appointed  by  the  Plaintiff  t0 
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keep  pocfleamon  of  certain  property  oonriflting  of  oom- 
mon  artides  of  boaaehold  fiumitare:  the  assignment  of 
those  artidea  is  either  a  nullity^  Fenn  v.  Harrison  (a), 
or  it  would  operate  as  a  oonyersiony  and  therefore  the 
plaintiff  might  faring  trover:  M^Combie  y.  DameM  (&), 
Siephetu  Y.JSkoan(c).     The  remedy  of  the  Plaintiff  is 
at  law,  and  no  difficulties  are  stated  which  require  the 
inteipostion  of  equity.    The  jurisdiction  of  this  Court 
-to  enforce  the  delivery  of  specific  chattels  is  not  exercised 
exo^t  in  cases  where  the  chattel  in  question  has  some 
^walae  annexed  to  it»  or  some  character  impressed  upon 
it  which  is  not  transferrable  to  any  other  article  of  the 
same  kind,  and  where  the  loss  of  the  particular  thing 
^woold  be»  ina  sense,  irreparable.     This  is  obvious  upon 
all  the  authorities.    The  passage  on  this  subject  by  Lord 
JtedaMdak  (d),  in  which  the  jurisdiction,  in  all  these  casee^ 
is  referred  to  the  incomplete  nature  of  the  legalremedy, 
— ^to  the  circumstance  that  the  justice  of  the  case  is  not 
satisfied  by  tiie  recovery  of  tiie  value  in  trover,  or  by 
possibility  tiie  thing  itself^  in  detinue, — would  be  unmean- 
ing, if  any  kind  of  goods  or  effects  were  within  the  rule; 
and  the  cases  would  not  have  been  put  expressly  upon 
the  peculiar  nature  of  the  subject  which  was  sought  to 
be  recovered :  as  the  horn  in  Pusey  v.  Pusey  (e),  the 
tobacco-box  of  the  club   in  Fells  v.  Read  (/),  the 
patera  in  the  Duke  of  Somerset  v.  Cookson  (ff),  the  box 
of  jewels  in  Satntky.  Tanhred(h),  and  the  heir-looms 
in  the  Farl  of  Macclesfield  v.  Davis  (t), — all  being  arti- 
cles of  curiosity,  antiquity,  or  hereditary  estimation, 
which,  as  observed  by  Lord  Eldon,  in  the  case  of 


1844. 

Wood 

V, 
ROWCLIFFB. 

Argummi. 


(o)  8  T.  R.  757. 
\h)  6  East,  537. 
(c)  Per  Lord  Mknhorougk^  4 
Ma.  &  SeL  261. 
{d)  Tr.  onPL,  p.  117,  ed.  4. 
\e)  1  Vem.  273. 


(/)  3  Ves.  70. 
{g)  3  p.  Wms.  389. 
(A)    1    Ves.  101 ;    lee  Supp. 
(Belt)  72. 
(f )  3  V.  &  a  16. 
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V. 
ROWCLIFFB. 

Aiyument. 


Ntitbrawn  v.  Thornton  (a),  turned  upon  the  pretium 
affectionis.  The  same  considerations  arose  in  Lady  Arttn- 
deU  y.  Phipps  {b),  where  the  injunction  was  granted  to 
protect  ancient  family  pictures,  diattels  which  Lord 
Eldon  describes  "  of  a  very  special  and  peculiar  kind"  (c). 
It  is  on  the  same  ground  that  the  Court  decrees  the 
delivery  up  of  title-deeds,  and  the  whole  jurisdiction  in 
enforcing  the  specific  performance  of  agreements  is  an 
expansion  of  the  like  principle  (d).  In  this  case  there  is 
no  allegation  that  any  article  comprised  in  the  inventory 
is  of  a  nature  which  might  not  be  immediately  replaced 
by  a  common  upholsterer.  The  case  is  analogous  to 
those  in  which  it  has  been  ineffectually  attempted  to 
enforce  the  specific  performance  of  an  agreement  to  buy 
or  sell  government  stock,  where  the  Court  has  left  the 
party  to  his  damages  at  law,  {Cud  v.  Butter  (e)),  as  af- 
fording an  equally  efficacious  remedy. 


Mr.  Romillyy  for  the  Plaintiff,  was  not  heard. 


Judffment, 


Vice-Chancellor  : — 

The  case  alleged  by  the  bill  is,  that  certain  specific 
chattels,  described  in  an  inventory,  were  placed  in  the 
possession  of  Elizabeth  Wright y  to  be  held  by  her  as  the 
agent  of  the  Plaintiff;  and  that,  in  breach  of  her  duty  to 
her  principal,  she  has  contracted  for  the  sale  of  these 
goods  to  a  third  party :  and  the  question  is,  whether  a 
court  of  equity  will  not,  at  the  suit  of  the  principal, 
restrain  his  agent  from  parting  with  the  possession  of 


(a)  10  Ves.  162;   see,  also, 
6  Ves.  779. 

(h)  10  Ves.  139. 
(c)  Id.  147. 


{d)  Lord  Redesdahy  Tr.  R, 
pp.117,  118,  ed.  4. 
(«)  1  P.  Wms.  571. 
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I  property,  by  which  the  Plaintiff's  title  would  be  em- 
rrassed,  if  not  defeated?  I  have  not  the  slightest 
ubt  that  the  Plaintiff  is  entitled  to  the  protection  of 
e  Court  agabfit  the  wrongful  act  which  is  threatened 
'  his  agent  I  have  known  many  bills  to  have  been 
9d  in  the  Court  of  Exchequer,  formerly,  on  behalf  of 
e  owners  of  cargoes,  to  prevent  improper  dealings  with 
e  goods  by  their  agents,  or  persons  in  the  situation  of 
ents.  The  right  to  be  protected  in  the  use  or  benefi- 
il  enjoyment  of  property  in  specie  is  not  confined  to 
tides  possessing  any  peculiar  or  intrinsic  value.  In 
is  case,  the  Plaintiff  is  clearly  entitled  to  the  injunc- 
>D  to  restrain  the  sale  of  the  goods,  in  order  to  carry 
to  effect  the  attempted  alienation  of  the  property  by 
Vzabeth  Wrighty  and  the  right  to  the  injunction  will 
stain  the  bilL 

I  proceed  upon  the  ground  that  the  furniture  and 
fects  are  still  in  the  possession  of  Elizabeth  Wright ; 
r,  upon  the  allegations  in  the  bill,  that  must  be  taken 
be  the  case.  I  think  the  charge,  that  the  Plaintiff  has 
»plied  to  Rowcliffe  for  possession  of  the  property,  does 
»t  displace  the  previous  allegation,  that  it  is  actually 
id  by  Elizabeth  Wright  on  behalf  of  the  Plaintiff,  and 
At  her  possession  ever  since  August,  1840,  has  been 
e  virtual  possession  of  the  Plaintiff  himself.  I  do  not 
y  that  the  bill  could  be  sustained  in  its  present  shape, 
,  by  the  statements,  the  property  appeared  to  be  in 
aiDcUffe^8  possession;  nor  do  I  give  any  opinion  the 
her  way. 

Upon  the  question  raised  by  the  demurrer,  the  charge. 
At  the  transaction  respecting  the  alleged  assignment  to 
owcUffe  is  a  fraud  concerted  by  him  and  the  other 
efendant  and  Knighty  as  against  the  Plaintiff,  becomes 
90  material. 

Demurrer  overruled. 
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Wood 

V, 
ROWCLIFFK. 

Judgment. 
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20/A  Jamiory,  ELLIS  r.   LEWIS. 

]6M,  19M,  l 

Tbe  tesutor  W  •  ELLIS,  by  his  will,  dated  in  March,  1838,  be- 
real  estate  to  a  ^ueathed  his  personal  estate  unto  the  Defendant  Lewis, 
tenrt?  ''mIc  ^po^  trust  to  convert  the  same  into  money ;  and  after 
with  power  to  payment  thereout  of  debts,  and  the  legacies  therein- 
tame  to  pur.  before  bequeathed,  the  testator  directed,  that^  in  the 
t^LT^  f vent  of  any  euiplus  remaming.  the  same  should  sbk 
of  any  penon  into  and  form  part  of  his  residuary  real  estate;  and  he 

or  penoni  be-  ,  ,  ^ 

nefidally  claim,  deviscd  all  his  messuagcs,  lands,  tenements,  and  here- 

iHU;andhedi.  ditaments,  and  real  estate  whatsoever  and  wheresoever 

I»*to  ^d""  fidtuate,  lying,  and  being,  unto  the  Defendant  Lewis,  Ms 

poBttMsedofthe  heirs  and  assigns  for  ever,  upon  trust,  as  soon  as  conve- 

prooeedaof  fiidi  ,  • 

lale,  together  niently  might  be  after  his  (the  testator^s)  decease, 

of hUrc^^^iMr  ^  ^"^^  absolutely  dispose  of  his  siud  real  estate 

eaute,  apon  manner  therein  mentioned,  and  fipenerally  to  do,  per 

truat  to  pay  '  ^  -^  '  '^ 

one  moi^  of  form,  and  execute  all  such  further  actsi,  matters^ 

the  interest  and        j    .1.  •   1  x  v  •  •.  1  /• 

dividends  there-  *i^  things  as  might  be  requisite  and  proper  for 

durin'^^er*^*  purpose  of  effectuating  and  completing  such  sale  0: 

widowhood,  sales^  and  that  as  fully  and  effectually  as  he  (the  tes 

and  the  other  _,        ->,        i-i*  1         .ai*.  •« 

moiety  of  such  tator)  himsclf  could  have  done  if  living;  with  power 

i^donSi  (and  '  ^^'^^  *"^  cxecute  all  ncccssary  and  proper  conve 


the  whole  after  m^ j  assurauces  of  the  said  real  estate  to  the  punJinueii  : 

hu  wife's  de-  .11 

cease  or  second  OF  purchasers  thereof,  without  the  concurrence  of 

marriaffe)  to  his  •         /»  •  n       -1   •     •  1        <t 

sister  for  her      persou  or  persons  benencially  claiming  under  the 
maind'er^arto    ''^ *  *°^  ^®  declared  that  the  receipt  or  receipts  of  kic 
the  whole  of      said  trustee  should  be  a  sufficient  discharge  fen:  the  pox^ 

the  trust  funds,  . 

to  the  children    chase-money.   And  aft;er  charging  the  monies  produced 

sister^foTtheir '  ^7  ^"^  ^^  ^^^^  payment  of  the  expenses  attendant 
lijes  and  the       ^jj  ^q  execution  of  the  said  trusts,  and  so  much  of  his 

life  of  the  sur- 

▼iYor;  remain,    debts  and  legacies  as  his  personal  estate  should  not  sof- 
widow  of  the      ficc  to  pay,  he  directed  his  trustee  to  invest  such  pro-        | « 

testator  was 

dowahle  of  part  of  the  real  estate : — Held,  that  the  widow  was  entitled  both  to  her  dower 

and  to  the  benefit  giTen  to  her  by  the  will.  I  ;i 
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oeeds  on  goveniment  or  real  securities,  and  reodve  the 
interest  and  dividends  thereof,  npon  trust,  as  to  one 
moiety  thereof  to  pay  the  same  unto  his  wife  Nancy 
during  her  widowhood;  and  as  to  the  other  moiety  of 
such  interest,  and  as  to  the  whole  thereof  after  his 
Mrife's  decease  or  second  marriage,  upon  trust  to  pay  the 
Bcune  into  the  hands  of  his  sbter  Amelia  White  for  her 
Beparate  use ;  and  after  the  decease  or  second  marriage 
of  his  wifi^  and  the  decease  of  his  sister,  upon  trust  to 
c^ontinue  the  said  prindpal  monies  at  interest,  and  to 
Y^eoeiTC  the  interest  and  dividends  thereof,  and  pay  and 
ttpply  the  same  in  and  towards  the  maintenance  of  all 
Such  diildren  of  his  sister  as  might  be  living  at  his  (the 
'testator's)  decease,  in  equal  shares  until  they  should  re- 
tRpectively  attain  the  age  of  twenty-one  years,  and  from 
id  after  they  should  respectively  have  attained  that 
upon  trust  to  pay  the  same  interest  and  dividends 
-tx)  the  said  children  in  equal  shares  during  their  lives 
tlie  life  of  the  survivor  of  them ;   and  after  the 
of  sndi  survivor,  the  testator  devised  and  be- 
<]aeathed  the  whole  of  the  said  principal  monies  tmto 
^tiie  Defendant  Lewis,  his  executors  and  administrators. 
Jkod  he  app(nnted  his  wife  and  the  Defendant  Lewis, 
^(ziecatrix  and  executor  of  his  wilL     By  a  codicil  the 
testator  gave  his  furniture  to  his  wife,  and  certain  pecn- 
niaiy  I^acies  to  others,  and  in  other  respects  confirmed 
Ins  wilL    The  testator  died  in  April,  1839.     The  bill 
^was  fflad  by  the  widow  and  executrix  against  Lewis,  the 
ezeeotor,  for  llie  performance  of  the  trusts  of  the  will 
under  the  direction  of  the  Court,  and  that  the  rights  of 
all  psrtiee  ihereimder  might  be  ascertained. 


1844. 


Statewuni, 


On  the  cause  coming  on  for  further  directions,  the 
only  material  question  was,  whether  the  Plarntiff,  the 
widow,  could  daim  her  dower  out  of  a  certwi  part  of 
the  real  estate  of  the  testator  of  which  she  was  dowable. 
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in  addition  to  the  benefits  given  her  by  the  will,  or  whe- 
ther she  was  put  to  her  election. 


Arffument.         Mr.  RomiUy  and  Mr.  Follettf  for  the  widow. 

Mr.  Bcusalgettey  for  the  Defendant  Amelia  White, 
Mr.  RandeUy  for  the  Defendant  Lewis, 

The  arguments  (which,  as  applicable  to  this  point,  wiQ 
be  found  reported  more  at  large  in  the  imder-mentioned 
cases)  were,  on  the  part  of  the  Plaintiff,  that  the  gift  of 
the  testator's  lands  and  hereditaments  must  be  necessa- 
rilj  confined  to  that  interest  which  belonged  to  the  testa- 
tor, exclusive  of  the  widow's  dower ;  that  there  was  no 
expression  on  the  will  of  any  intention  to  take  away  the 
right  to  dower  as  a  condition  of  the  bequest ;  that  there 
was  no  ground  to  presume  the  testator  intended  tacitly 
to  affect  the  widow's  legal  right ;  and  that  there  was  no 
inconsistency  in  the  enjoyment  by  the  widow  both  of 
her  legal  interest  paramount  to  the  will,  and  her  testa- 
mentary interest  under  it«     On  the  part  of  the  Defend- 
ants, it  was  contended,  that  the  inequality  which  the 
double  interest  in  the  widow  would  occasion  was  irre- 
concileable  with  the  intentions  expressed  by  the  testator^ 
that  his  widow  and  sister  should  enjoy  the  income  iit 
equal  moieties ;  and  that  the  power  given  to  the  trustee 
to  sell  as  effectually  as  the  testator  could,  without  the: 
widow's  concurrence,  was  expressive  of  an  intention  to 
exclude  any  paramount  claim  of  the  widow  over  the 
estate :  1  Roper,  Husband  and  Wife,  p.  577,  Pearson  v. 
Pearson  (a),  French  v.  Davks  (J),  Chalmers  v.  Storil  {e)r 


(o)  I  Bro.  C.  C.  292.     {h)  2  Ves.  jun.  572.     (c)  2  V.  &  B.  222- 
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JSoUy.  Brain  (a),  Butcher  v.  Kemp  (J),  Dickson  v.  Ro- 
binson (c),  Roadley  v.  Dixon  (rf),  Roberts  v.  SmiM  (e), 
Dowson  V.  JJtfW  (y*),  Harrison  v.  Harrison  (^),  Reynard  y. 
Spence  (A),  Tflyfor  v.  Tayfor  (t),  IfoMwrA  v.  IfoWwA  (A), 
Birmingham  y.  Kirwan  (/). 


1844. 


Argument, 


"Vice-chancellor  : — 

It  appears,  from  some  of  the  earlier  cases,  that  a  dis- 
"tinction  was  at  one  time  supposed  to  exist  between  a 
devise  of  a  testator's  estate  or  interest  in  his  lands,  and  a 
deyise  of  the  lands  themselves  bj  that  description ;  it 
"being  considered  in  the  former  case  that  the  devise  did 
not,  in  the  latter  that  it  did,  express  an  intention  by  the 
ibrce  of  the  language  itself,  that  the  devisee  was  to  take 
the  lands  discharged  of  the  widow's  right  to  dower.  But 
I  take  the  law  to  be  clearly  settled  at  this  day,  that  a 
devise  of  lands,  eo  nomine,  upon  trust  for  sale,  or  a  devise 
of  lands,  eo  nomine,  to  a  devisee  beneficially,  does  not 
per  86  express  an  intention  to  devise  the  land  otherwise 
ihan  subject  to  its  legal  incidents,  that  of  dower  in- 
cluded.    There  must  be  something  more  in  the  will, 
something  inconsistent  with  the  enjoyment  by  the  widow 
of  her  dower  by  metes  and  bounds,  or  the  devise  stand- 
ing alone  wiU  be  construed  as  I  have  stated.     The  case 
of  French  y,  Davies  (m)  is  a  direct  authority  for  this  pro- 
poeition ;  and  the  current  of  the  authorities  which  are 
collected  in  the  last  edition  of  Roper's  Husband  and 
Wife  (n),  banning  with  the  leading  case  of  Lawrence  v* 


Judgment. 


(a)  4Madd.ll9. 
lb)  5  Madd«  61. 

(c)  Jac.  503. 

(d)  3  Rius.  192. 

(e)  1  S.  &  S.  513. 
(/)  1  Keen,  761. 
(S)  Id.  765. 

VOL.  m. 


(A)  4  Beav.  103. 
(0  1  Y.  &  Coll.  727. 
(k)  2  Y.  &  C.  C.  C.  18. 
(0  2  Sch.  &  Lef.  444. 
(m)  2  Vesjun.  572. 
(n)  Vol.  1,  p.  577. 

H.  W. 


Judgment. 
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1844.  Lawrence  (a)  down  to  Dowson  v.  Bell  (i),  confirm  it.  If 
that  be  so^  it  is  impossible,  in  the  case  of  a  devise  of 
lands  upon  trusts  for  sale,  that  any  direction  for  the  i^ 
plication  of  the  proceeds  of  such  sale  can  affect  the  case. 
The  devise  is  of  land  subject  to  dower.  The  trust  to 
vise  of  land  is  scll  is  a  trust  to  sell  Subject  to  dower,  and  the  proceeds 
Scmodc of**^'  ^^  ^^^  ^^  ^^^  represent  the  gross  value  of  the  estate 
applying  the       minus  the  value  of  the  dower.     Whatever  direction, 

proceeds  does 

not  affect  the      therefore,  for  the  mere  distribution  of  the  proceeds  the 
ther  the  widow    will  may  Contain,  that  direction  must  leave  the  widow's 

her'tl^r,  or  U   ^^^  ^  ^"^^^"^  xmtouched. 

put  to  her  elec- 

tion. 

I  have  made  the  above  observations,  because  it  was 
said,  that,  if  in  this  case  I  should  decide  in  the  widow's 
favour,  I  should  overrule  the  decisions  in  Chalmers  v. 
Storil  (c),  Robertson  v.  Smith  (rf),  and  Dickson  v.  Robin- 
son ((?).  If  I  thought  those  cases  governed  that  before 
me,  I  need  scarcely  say  it  is  not  likely  I  should  oppose 
my  individual  judgment  to  those  of  Sir  WiUiam  Chrant 
and  Sir  John  Leach.  But  it  is  quite  dear  those  coses  do 
not  govern  the  present  case.  Sir  William  Grant  certainly 
did  not  mean,  in  Chalmers  v.  Storil^  to  overrule  French  v. 
DavieSf  and  other  cases  which  had  decided  that  a  devise 
of  lands,  eo  nomine,  upon  trusts  for  sale,  or  a  devise  of 
lands,  eo  nomine,  would  per  se  import  an  intention  to  de- 
vise the  land  otherwise  than  subject  to  its  l^al  indd^ 
of  dower.  In  that  case  the  testator^s  personal  estate 
and  his  lands  were  directed  to  be  equally  divided  be- 
tween his  widow  and  two  children,  leaving  the  lands, 
therefore,  to  be  enjoyed  in  specie.  Sir  WUHam  Orani 
concludes  his  judgment  by  saying,  **  Here  tiio  testator 


(a)  2  Vern.  365,  S.  C;  9  Vin.  (h)  1  Keen,  761. 

Ab.,  tit.  Dower,  Q.  3,  pi.  15,  Q.4,  (c)  2  V.  &  B.  222. 

pi.  7,  pp.  248,  249;  3  Bro.  P.  C,  {d)  1  S.  &  S.  613. 

Doro.  ed.,  483.  {e)  Jac.  503. 
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BBkjs,  the  property  thns  bequeathed  by  him  consists  of 
these  particulars :  it  is,  therefore,  the  property  itself  thus 
desmbed  timt  is  the  subject  of  the  devise ;  and  not  what 
mighty  in  contemj^tion  of  law,  be  the  testator's  interest 
in  that  prc^)erty.''  In  BoberU  y.  Smith  Sir  John  Leach 
fidlowB  the  case  of  Chalmers  v.  Storil  as  an  authority 
governing  the  case  before  him.  The  facts  of  the  case  of 
Dickson  Y.  Robinson  do  not  appear.  All,  therefore,  which 
tboee  cases  dedde  is  that  which  no  one  questions ;  that 
if^  in  the  will,  the  Court  discovers  an  intention  incon- 
Bistent  with  enjoyment  by  the  widow  of  her  right  of 
dower  by  metes  and  bounds,  that  will  put  the  widow  to 
her  election.  Whether,  in  ail  the  three  cases,  the  conclu- 
flion  to  which  the  Court  came  can  be  reconciled  with  an* 
tecedent  authorities,  is  not  the  question.  The  principle 
of  the  decisions  is  clear,  and  is  in  no  respect  departed 
from  by  my  present  decision.  It  was  said  by  Sir  Ed- 
ward  Sugden^  in  HaU  v.  Hill  (a),  that  it  is  difficult  to 
reconcile  the  authorities  upon  this  question.  I  think, 
however^  upon  the  whole,  the  balance  of  these  author- 
ities is  in  favour  of  the  principle,  that  a  devise  of  the 
testator^s  lands,  without  more,  does  not  import  an  inten- 
tioD^  on  the  part  of  the  testator,  to  devise  the  lands 
otherwise  than  subject  to  the  legal  charges  to  which  his 
estate  therein  is  incident,  and  among  which,  in  this  case, 
is  his  widow's  right  to  dower. 


1844. 


JudgmenL 


I  found  myself  upon  these  two  propositions :  first,  that 
a  devise  of  land  upon  trusts  for  sale  does  not  per  se  import 
an  intention  to  pass  the  land  otherwise  than  subject  to 
the  l^al  incident  of  dower;  and,  secondly,  that  the  direc- 
tion to  divide  the  proceeds  of  the  sale  cannot  decide  what 
the  subject  of  sale  is,  and  there  is  no  circumstance  afiect- 
ing  the  proposition  in  its  application  to  the  present  case. 


(a)  1  Dr.  &  War.  94. 
Y  2 
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Judgment. 


And  I  may  observe,  that  the  conclusion  to  which  I  have 
come  upon  the  law  of  the  case  is  fortified  in  its  applica- 
tion in  this  instance,  by  the  clause  of  the  will,  wherein 
the  trustees  are  empowered  to  sell  as  fully  and  effectually 
as  the  ^testator  himself  could  have  done,  if  living;  and 
the  words. relied  upon  in  the  argument,  whereby  the 
trustees  are  empowered  to  sell  the  property  without  the 
concurrence  of  any  person  beneficially  filftimmg  under  the 
will,  as  far  as  they  regard  the  widow,  do  not  apply  to 
her  concurrence  in  respect  of  her  dower,  but  in  respect 
only  of  her  beneficial  interest  under  the  wilL  I  must^ 
therefore,  hold,  that  the  widow  is  not,  in  this  case;,  put 
to  her  election. 


13M,  20th,  PLUNKETT  v.  LEWIS. 

21«/,  and  28th 
February,       X 

A  trust  ftind,  to  iN  the  month  of  January,  1827,  a  sum  of  10,500/.  Ne" 
was  cntitfcd  for  ^^  P^^  Cent.  Annuities,  and  2048iL  6s.  8i  37.  per 
life,  and  his  son  Reduced  Annuities,   were  standing    in    the  name 

and  daughter  in  ° 

remamder,  was  C.  Monro,  upon  trust  for  Lyndon  Eveh/n  for  life,  wL^^i 

proceeds  re-  remainder  to  his  son  and  daughter.  Colonel  Evefyn  Kxad 

foiher.%!!bse.  ^^^  Plaintiff  Mrs.  Plunkett.     This,  together  with  ottmcr 

quentiy,  on  the  property,    was  the   subject  of  a  settlement  made    h 

marriage  of  the    *      *       •'  ^  **  _ 

daughter,  the 
father  settled 

Sroperty  for 
er  benefit  of  a 
larger  value 
than  the  pro- 
ceeds of  the 
trust  fund : — 

Heldt  That  the  claim  of  the  daughter  against  the  father  in  respect  of  her  share  of  the  pio- 
oeeds  of  the  trust  fund  must  be  presumed  to  be  satisfied  bj  the  settlement. 

That  neither  the  expression  in  the  settlement  of  the  consideration  of  natural  love  ad 
affection,  nor  the  ignorance  of  the  husband  of  the  rights  of  the  wife  in  the  trust  land,  hsd 
the  effect  of  excluding  the  presumplion  of  satisfaction. 

Evidence  is  admissible  either  to  support  or  rebut  the  presumption — gemble. 

Whether,  in  the  case  of  a  portion  of  the  precise  amount  of  the  debt,  the  expresnoo  of 
natural  love  and  affection,  as  the  consideration  for  the  settlement,  might  not  be  materiil  oa 
the  question  of  satisfaction — quaere  ? 


1789,  on  the  marriage  of  Lyndon  Evelyn  and  his  Isie 
wife.     In   January,    1827,   Lyndon    Evelyn  wrote  to 
Monro  a  letter,  stating  facts  to  shew  that  he  and  his  tiro 
children  together  were  absolute  owners  of  the  stock  in 
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question^  and  proposing  to  Monro  that  the  stock  should 
be  transferred  into  the  three  names  of  the  cestui  que 
trusts,  concluding, — '^  It  appears  to  me,  that,  if  the  stock 
were  transferred  into  our  three  names,  {Frederick^ 
EUzabeihy  and  mine),  it  would  march  in  the-  course 
pointed  out  by  the  settlement,  excepting  that  thej  {Eli- 
zabeth and  Frederick)  would  have  an  immediate  inter- 
est, in  the  place  of  one  commencing  at  my  death.  My 
children,  quite  ready  to  accede  to  any  arrangement  that 
I  should  choose,  have  a  claim  to  a  better  position  than 
they  have  at  present."  The  stock  was  accordingly 
transferred  by  C.  Monro,  in  February,  1828,  into  the 
names  of  the  three  cestui  que  trusts ;  and  in  June  follow- 
ing they  executed  a  general  release  to  C.  Monro.  The 
stock  continued  in  this  state,  Lyndon  Evelyn  receiving 
&e  dividends,  until  June,  1833. 


1844. 


Statement, 


In  1833  Zry7u2tm£'v^/yra  contracted  to  purchase  estates 
of  large  value  from  Lord  Oxford;  and  in  the  months  of 
June,  1833,  and  February,  1834,  the  said  two  sums  of 
stock  were  sold  under  powers  of  attorney,  granted  by 
the  Plaintiff  (then  Elizabeth  Evelyn)  and  Colonel  Evelyn 
to  their  father,  and  the  proceeds,  amounting  to  11,44521., 
were  received  by  him  and  applied  to  his  own  use,  prin- 
dpally,  though  not  wholly,  in  the  payment  of  the  pur- 
chase-money to  Lord  Oxford, 


On  the  7th  May,  1837,  Colonel  Evelyn  died;  and,  it 
being  supposed  that  he  died  intestate,  administration  of 
his  estate  was  granted  to  his  father  Lyndon  Evelyn. 
Two  testamentary  papers  of  Colonel  Evelyn,  dated  in 
April,  1834,  and  January,  1836,  were  afterwards  pro- 
duced and  proved,  under  which  the  Plaintiff,  his  sister, 
and  J.  Coningham  were  named  executors.  Under  the 
will  of  Colonel  Evelyn,  the  Plaintiff,  his  sister,  took  an 
interest  for  life  in  a  moiety  of  his  property,  with  re- 
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Diainder  to  her  childien,  if  any,  and  if  no  diildrai, 
remainder  over.  The  will  wae  proved  by  the  Phintiff 
and  J.  Coninghanu 

On  the  29th  December,  1838,  the  Plaintiflb  Mr.  and 
Mrs.  Plunkett  were  married,  and,  on  that  occaBion,  a 
settlement  was  made,  which  was  the  subject  of  three 
indentures.  By  the  first  indenture,  dated  the  day  pce- 
ceding  the  nuuriage,  to  which  Lyndon  Evdyn,  both  the 
Plaintiffs,  and  others  were  parties,  it  was  expreflsed  to 
be  proposed  and  agreed  on  the  part  of  the  Plaintiff  Mrs. 
PlunheUy  (then  Elizabeth  Evelyn),  that  Lyndon  En^ 
should  advance  16,000/.,  of  which  a  ccmipetait  part 
should  be  applied  in  discharging  incumbrances  then  ex- 
isting on  certain  estates,  to  which  the  Pkintiff  Mr. 
Plunkett  was  therein  stated  to  be  entitled  in 
and  in  remainder  expectant  on  the  death  of  his 


Lord  Dunsanyy  and  the  residue  applied  in  diacfaaigingBg' 
other  liabilities  of  Mr.  PluTikett;  and  certain  real  estate^sf 
in  Herefordshire  and  Radnorshire  were  thereby  settled 
upon  uses  and  trusts  for  the  benefit  of  Z^itt29ii£t^i^aa€? 
the  Plaintiffs,  and  the  children  of  the  Plaintiflft,  with  re- 
nuunder,  as  to  \hQ  Radnorshire  estates,  to  the  uses  dedared 
of  the  Dunsany  property  in  the  second  deed  of  eves 
date,  and,  as  to  the  Herefordshire  estates,  to  the  use  of 
Lyndon  Evelyn  in  fee ;  and  Lyndon  Evelyn  also  oovenantrtt 
that,  within  six  months  after  hb  death,  20,000iL  should 
be  paid  out  of  his  estate,  and  invested  upon  the  like 
uses  with  those  thereby  declared  of  the  Radnorshire  es- 
tates.    By  the  second  indenture  of  the  same  date^  to 
which  the  Plaintiffs,  Lyndon  Eveyln,  and  others  weir 
also  parties,  the  Plaintiff  Mr.  Plunkett  settled  and  ooff 
nanted,  on  the  death  of  his  father,  to  settle  all  theiHff 
sany  estates  in  tail  upon  uses  and  trusts  for  the  bene 
of  the  Plaintiffs  and  their  children.     The  third  inde 
ure,  to  which  it  did  not  appear  that  Lyndon  Evelyn 
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a  party,  rdated  exdusively  to  the  beneficial  interest  of 
MisB  Evefyn  in  the  property  she  derived  under  the  will 
of  her  brother  Colonel  Evelyn,  and  which  was  thereby 
eovenanted  to  be  settled  in  manner  therein  mentioned. 

Lyndon  Evelyn  died  in  April,  1839.  His  will,  where- 
by he  devised  and  bequeathed  his  real  and  personal 
estate  to  the  Defendant  Francis  Evelyn,  subject  to  cer- 
tain legacies  to  others  of  the  Defendants,  was  proved  by 
the  Defendant  Robert  Lewis,  his  executor. 

The  bill  was  filed  by  Mr.  and  Mrs.  Plunkett,  praying 
that  the  Defendant  Lewis,  as  such  executor,  might  be 
decreed  to  replace  the  said  sums  of  10,500/.  and  2048/. 
6s.  8dl  trust  stock,  and  that  an  account  might  be  taken 
of  what  was  due  from  the  estate  of  Lyndon  Evelyn  in 
respect  thereof;  that  the  Plaintiffs  and  the  Defendant 
J,  Cmungham  might  be  declared  entitled  thereto ;  and 
that,  if  necessary,  a  sufficient  portion  of  the  real  estate 
might  be  sold  or  mortgaged  in  order  to  satisfy  the  same. 

The  Plaintiff  did  not  by  their  bill  admit  that  the 
real  estates  ot  Lyndon  Evelyn  were  effectually  devised. 
The  bill  averred  that  the  Defendant  Francis  Evelyn 
claimed  to  be  devisee  of  the  real  estate,  but  alleged  that 
ihe  Plaintiff  was  the  heiress-at-law  oi  Lyndon  Evelyn. 
The  Defendants,  (except  Coningham),  by  their  answer, 
insisted  that  the  interests  of  the  children  of  Lyndon  Eve- 
lyn had  been  voluntarily  given  up  by  them  to  their 
father;  or,  that,  if  not,  the  share  of  the  daughter  therein 
had  been  satisfied  by  the  property  settled  for  her  benefit, 
upon  her  marriage,  and  the  share  of  the  son  by  several 
sums  of  money  advanced  to  hinu  The  Defendants  in- 
sisted upon  the  validity  of  the  will  as  a  devise  of  the 
real  estates.  Much  evidence  was  gone  into,  which  it 
is  not  necessary  to  state,  further  than  to  refer  to  the  re- 
sult, as  it^appears  on  the  conclusion  of  the  Court  upon 
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it.  It  appeared  that  a  creditors'  smt  for  the  administratioii 
of  the  estate  of  Lyndon  Evelyn  had  been  instituted  by  the^ 
Plaintiff  Mr.  Plunhett^  and  in  that  suit  the  Plaintiffs  had. 
made  no  claim  in  respect  of  the  stock  in  question  in_ 
this  suit.     A  legatees'  suit  had  also  been  instituted  for- 
the  administration  of  the  same  estate,  and  in  that  sui^ 
the  present  claim  had  been  made,  and  afterwards  with — 
drawn. 


Argument,  Mr.  Swanston,  Mr.  Hodgson^  and  Mr.  Cahert,  for  the 

Plaintiffs. 

Mr.  WiUcocky  for  the  Defendant  Coninghamy  in  th© 
same  interest  as  the  Plaintiff  as  to  one  moiety  of  the 
fund  in  question. 

Mr.  Ramilly  and  Mr.  Bacon,  for  the  devisee  of  the 
real  estate. 

Mr.  Ca;2Art?n,  for  legatees  whose  legacies  were  charged 
on  the  real  estate. 

Mr.  Kenyan  Parker  and  Mr.  Glasses  for  Lewis,  the 
executor. 

The  several  points  raised  in  argument,  so  far  as  iixey 
called  for  decision,  are  the  subject  of  distinct  considera- 
tion in  the  judgment. 

The  cases  cited  in  support  of  the  proposition,  that  the 
chum  of  the  Plaintiffs  was  not  satisfied,  either  by  the 
settlement  or  by  advancement,  were  the  following: — 
Chidley  v.  Lee  (a),  M^DowaU  v.  Halfpenny  (i).  Prime 


(a)  Pre.  Cha.  228. 


(6)  2  Vera.  484. 
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V.  Siebbinff{a)9  Clark  v.  SeweU{b)y  Barclay  v.  fVain" 
toright  (c),  Tolsan  v.  Collins  (rf),  Ex  parte  Pye  (e),  Dretoe 
T.  Bidgood{f)i  Stocken  v.  Stocken  (y),  Smt^A  v.  Lyne  (A), 
Wharton  y.  £ar/  of  Durham  (t).  And  the  other  cases^ 
referred  to  as  supporting  the  contrary  proposition,  were, 
— Seed  V.  Bradford  (A),  Wood  v.  Briant  (/),  Famham 
T,  PhilBps  (m).  Surges  v.  Mawbey  (n),  C%at?tf  v.  ^ar- 
roiU  (o),  Goldsmid  y.  Goldsmid  {p).  On  the  question  of 
the  admissibility  of  evidence  to  raise  or  repel  the  pre- 
sumption of  satisfaction.  Baker  y.  Paine  {q)y  Hincheliffe 
T.  HincheUffe  (r),  Druce  y.  Denison  («),  Trimmer  v. 
£ayne  (/),  fPAiife  y.  Williams  (ii),  Langham  y.  Sanford  (x), 
Jfonck  y.  Zorif  Monck  (y)  were  cited  2  Story  Com.  Eq. 
Juris.,  p.  473,  s.  1121,  and  2  Bop.  Leg.  57,  were  also 
Teferred  to  on  the  general  argument* 
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Vice-Chancellor  : — 

The  questions  argued  before  me  were,  first,  whether 
the  transaction  relating  to  the  trust  funds,  derived  under 
the  settlement  of  1789,  the  subject  of  this  suit,  (which, 
for  distinction,  I  will  call  the  trust  stock),  amounted  to 
a  gift  of  that  trust  stock  by  the  children  to  their  father 
Lyndon  Evelyn;  or  whether,  at  the  time  of  the  marriage 


Judgment, 


(a)  2  Ves.  409. 

(6)  3  Atk.  98. 

(e)  3  Yes.  466. 

\d)  4  Yes.  483. 

\e)  18  Yes.  140. 

(/^  2  S.  &  S.  424. 

(jg)  4  My.  &  Or.  95. 

\h)  2  Y.  &  C.  C.  C.  345. 

(t)  5  Sim.  297;  3  Myl.  & 
K.  472;  10  Bligh,  N.  S.,  526; 
3  CI.  &  Fin.  146,  S.  C. 

(*)  1  Yes.  601 . 


(0  2  Atk.  521. 
(m)  Id.  215. 
(fi)  10  Yes.  319. 
(o)  18  Yes.  8. 
Ip)  1  Swanst.  211. 
(y)  1  Yes.  457. 
(r)  3  Yes.  516. 
(*)  6  Yes.  397-9. 
(0  7  Yes.  508. 
(m)  3  Y.  &  B.  72. 
(ar)  2  Mer.  17. 
(r)  1  Ba.  &  Be.  298. 
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of  his  daughter,  he  remained  debtor,  in  equity,  to  hit 
children,  for  the  proceeds  of  such  trust  stock.  Secondly, 
whether  such  claim  (if  any)  as,  at  the  time  of  her  mar- 
riage. Miss  Evelyn  had  against  her  father,  in  reqiect  of 
her  moiety  of  the  trust  stock,  was  satisfied  by  the  settle- 
ment of  1838.  Thirdly,  whether  the  claims  of  Mrs. 
Plunketty  and  of  the  Defendant  Comngham^  as  one  of 
Colonel  EvehpCs  executors,  in  respect  of  his  moiety  of 
the  trust  stodc,  were  affected  by  the  settlement  of  1838, 
or  by  advancement.  Fourthly,  whether  the  PlaintJift 
in  this  suit  could  affect  the  real  estate  of  Lyndon  Evelyn^ 
in  order  to  satisfy  such  claim  as  they  may  establidi  in 
the  suit. 


In  considering  the  second  question,  whidi  I  shall  first 
notice,  it  is  to  be  observed  that  the  claim  of  the  Plaintiff 
was  to  one-half  of  the  1 1,445/L,  after  her  father's  death; 
and  the  advance  he  makes  upon  her  marriage  is  16,000il 
in  ready  money,  and  20,000/.  more  within  six  montlu 
afler  his  death,  besides  a  settlement  of  land,  the  property 
thus  settled  being  estimated  at  70,000/.  in  the  whole. 
It  was  not  argued  before  me,  (nor  could  it  have  been 
argued  with  success),  that  such  provision  would  not 
satisfy  Miss  Evelyn^ s  claim,  by  reason  only  that  the  ad- 
vances so  made  and  agreed  to  be  made  were,  in  thdr 
nature  and  character,  so  different  from  the  father's  liaU- 
lity,  that  one  could  not  be  presumed  to  be  a  satisfaction 
of  the  other ;  or  that  satisfaction  is  not  to  be  presumed 
in  this  case,  unless  from  the  terms  and  construction  of 
the  entire  settlement,  (consisting  of  the  three  deeds),  or 
from  the  whole  transaction,  the  application  of  the  doctrine 
of  satisfaction  ought  to  be  excluded. 


I  certainly  think  that  the  transaction  of  February,  1828, 
— the  transfer  of  the  stock  by  Monro  to  the  three  cestai 
que  trusts, — left  the  beneficial  interests  of  the  pftrties 
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shed.  When  Mr.  Evelyn  says,  "  it  will  march  in 
urae  pointed  out  by  the  settlement/'  I  think  he 
only  that  the  transfer  itself  would  be  in  accordance 
KMe  trusts.  What  he  meant  by  the  "  exception  " 
fi>Ilows  is  not  so  clear.  But  no  suggestion  of  an 
ion  to  change  the  rights  of  the  parties  by  the  mere 
sr  is  made,  and,  in  that  state  of  things,  I  think  those 
would  remain  as  before.  Having  come  to  this  con- 
I  as  one  of  law,  Ihavefelt  at  liberty  to  look  into  the 
ce,  to  see  whether  anything  would  thereby  appear 
latent  with  this  conclusion ;  and  it  is  satisfactory 

to  find  very  conclusive  testimony  that  such  was 
n  EvelytCs  understanding  as  to  the  mere  effect  of 
ansfer,  and  until  the  trust  stock  was  sold  in  1833 
834.     If  anything  constituted  Lyndon  Evelyn  the 

of  the  trust  fund,  it  was  the  sale  of  that  stock  and 
oit  of  the  proceeds  to  him,  as  of  the  free  giftof  his 
sn.  The  truth  of  the  case,  as  regards  that  trans- 
,  is  not  perfectly  clear  upon  such  of  the  evidence 
brictly  admissible ;  but  I  shall,  for  the  purpose  of 
;  this  case,  (so  far  as  the  claim  of  Mrs.  Plunhett  in 
m  right  is  concerned),  suppose  that  Lyndon  Eve^ 
mained  accountable  to  his  children,  as  before  the 
or  their  interest  in  the  trust  stock. 
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w,  the  rule,  as  stated  (a),  and,  I  believe,  correctiy 
, is  this:  that,  where  a  debt  exists  from  aparent  to 
i,  '^BJi  advancement  upon  the  child^s  marriage,  or 
some  other  occasion,  of  a  portion  equal  to  or  ex- 
ig  the  debt,  in  the  parent's  life,  shall  primft  facie  be 
A  a  satisfaction."  I  think  this  presumption,  in 
istract  case,  is  just  and  reasonable.  If  a  debtor 
to  his  creditor  a  sum  equal  to  his  debt,  the  pre- 
ion  must  be,  that  he  intends  by  the  payment  to 

(a)  2  Roper,  Leg.  57, 


/ 
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discharge  the  debt;  and  if,  instead  of  paying  it  into  tlm^ 
hands  of  the  creditor,  he  pajs  it  to  another  for  the 
and  benefit  of  the  creditor,  as  part  of  a  transaction 
which  the  creditor  is  a  consenting  party,  the  presumptio 
in  the  abstract  must  be  the  same.   I  say  in  the  abstract:^ 
because  ail  the  cases  shew  that  the  presumption  may  l>^ 
rebutted,  and  that  the  circumstances  of  each  case  mu^t 
be  considered  before  the  Court  can  decide,  whether,  upoQ 
the  whole  case,  the  presumption  is  to  be  admitted  or 
rejected.     In  this  case,  the  existence  of  a  debt  of  aficer- 
tained  amount,  and  the  advance  by  tiie  &ther  to  an 
amount  far  exceeding  the  amount  of  the  debt,  and  tkt 
on  behalf  of  the  daughter,  in  a  transaction  to  which  she 
was  a  party, — all  concur.   But  it  was  said,  first,  that,  in 
the  settlement  by  Lyndon  Evelyn^  distinct  considerations 
(which  I  have  abeady  noticed)  were  expressed,  and  that 
the  expression  of  those  considerations  excluded  the  satis- 
faction; secondly,  that  the  entire  settiement  was  a  piup- 
chase  from  the  husband,  and  that,  as  he  gave  value  for 
the  lady's  settled  fortune,  it  would  not  be  presumed 
tiiat  the  whole  intention  of  the  parties  was  not  expressed 
in  the  settlement;  and,  thirdly,  that  the  husband  had 
no  notice  of  his  wife's  rights  in  the  trust  stock,  and, 
therefore,  could  not  be  barred. 


In  Wood  V.  Bryant  (a),  the  father  was  administra- 
tor durante  minore  sBtate  of  an  estate  imder  which  his 
daughter  was  interested  to  an  extent  not  exceeding  500iL 
On  her  marriage  the  father  agreed  to  give  his  daughter 
800/.  as  a  portion,  and  in  consideration  of  natural  love 
and  affection ;  and  in  that  case,  as  in  this,  the  argument 
was  founded,  inter  alia,  upon  the  expression  of  considera- 
tion. Lord  Hardwicke  went  fully  into  the  law  upon 
the  broad  principle  of  satisfaction;  and,  independentiy 


(a)  2  Atk.  521. 
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of  some  delay,  to  which  he  adverted,  held  it  a  satisfac- 
tion. He  said,  "  There  are  very  few  cases  where  a  father 
will  not  be  presumed  to  have  paid  the  debt  he  owes  to 
a  daughter,  where,  in  his  lifetime,  he  gives  her  in  mar- 
riage a  greater  smn  than  he  owed  her;  for  it  is  very  un- 
natural to  suppose  that  he  would  choose  to  leave  himself 
a  debtor  to  her,  and  subject  to  an  account."  And  he  ex- 
pressed his  disapprobation  of  Cliidky  v.  Lee  (a),  in  which 
ISr  J.  TVevor  went  upon  the  ground  that  the  husband 
was  ignorant  of  his  wife's  claim.  The  case  of  Seed  v. 
Bradford  {b)  contains  a  very  clear  expression  of  Sir  John 
Strangest  opinion  upon  the  abstract  point,  although  he 
fortified  his  opinion  upon  that  point  by  the  acquiescence, 
to  which  he  referred.  In  that  case,  also,  the  husband 
i^pears  not  to  have  known  of  his  wife's  right  until  after 
the  marriage.  In  Chave  v.  Farrant  (c),  the  father,  owing 
\&0L  to  his  children,  as  executor  of  their  grandfather, 
covenanted  in  their  settlements  to  pay  1000/.  each  for 
the  portions  of  his  daughters.  It  did  not  appear  that  the 
husbands  knew  of  the  debt.  Sir  W.  Grant  was  clear 
upon  the  point. 
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The  above  cases,  which  bring  the  law  down  from 
Lord  Hardwiche  to  the  time  of  Sir  W.  Grants  have,  I 
believe,  always  been  considered  as  shewing  the  law  of 
the  Court.  They  clearly  decide,  that  neither  the  ex- 
pression of  natural  love  and  affection  as  the  reason  of 
the  gift,  nor  the  ignorance  of  the  husband  of  his  wife's 
rights,  will  necessarily  prevent  the  application  of  the  doc- 
trine of  satisfaction.  And  if  the  acts  and  declarations  of 
the  parties,  as  proved  in  evidence,  are  to  be  taken  into 
account  in  this  case,  (as  in  some  of  the  cases  they  have 
been),  it  is  impossible  to  say  they  do  not,  in  the  clearest 


(fl)  Pre.  Cha.  228. 


(6)  1  Ves.  500. 


(c)  18  Ves.  8. 
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manner^  confirm  the  conclusion  to  which^  without  those 
acts  and  declarations,  I  should  come. 

I  must  not,  however,  be  understood  as  intimating  an 
opbion  that  the  expression  of  natural  love  and  affection, 
as  the  consideration  of  a  portion  giyen  by  a  parent  on 
the  marriage  of  a  child,  may  not,  in  any  case,  be  entitled 
to  weight.  In  the  case  of  a  portion  being  the  exict 
amount  of  the  parent's  debt  to  his  child,  perhaps  it  mi^ 
be  material,  at  least  in  conjunction  with  other  drcmn- 
stanccs;  for  it  might  be  said  that  natural  love  and  affeo- 
tion  could  not  be  the  motive  for  discharging  a  legal  or 
equitable  obligation :  but  that  reasoning  can  have  littk 
weight  where  the  father,  as  in  this  case,  gives  a  portion 
so  far  exceeding  his  liability.  There  is  here  ample  to 
satisfy  the  natural  love  and  affection,  without  ezdnd- 
ing  the  presumption  that  the  debt  was  intended  to  be 
satisfied  also. 


With  respect  to  the  other  point  relied  upcm  by  lie 
Plaintiff,  that  the  settlement  must  be  construed  as  a 
purchase  by  the  husband,  I  cannot  comprehend  how  that 
bears  upon  the  question.  It  is  the  advance  by  the  father 
which,  by  presumption  of  law,  satisfies  his  liabilities; 
and  if  that  advance,  simpliciter,  would  discharge  him,  I 
cannot  understand  the  argument  which  supposes  that  the 
advance  will  lose  its  operation  in  the  Other's  favooTi 
because  he  obtains  for  the  daughter  the  additional  bene- 
fit of  a  settlement  by  her  husband.  I  should  have  thou^ 
the  argument  in  favour  of  satisfaction  rather  &  fortiori 
from  such  circumstances.     No  case  was  produced  sano* 
tioning  such  an  argument ;  and  I  think  the  observatiiuiB 
of  the  Vice- Chancellor  (a)  point  strongly  the  other  way. 


(a)  5  Sim.  314,  315. 
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ijB,  that,  where  the  husband,  in  consideration  of 
fe's  portion,  settles  his  own  estate,  that  is  the  same 
quoad  satisfaction  as  if  her  fortune  were  settled. 

ne  of  the  cases  cited  for  the  Defendant,  unless 
ton  Y.  Lard  Durham  {a)  be  an  exception,  touches 
resent  ca^.  In  that  case  John  Lambtan,  at  the 
xf  his  daughter's  marriage,  was  seised  in  fee,  under 
other  William's  wUl,  of  certain  lands,  subject  to  a 
)f  years  vested  in  trustees  under  the  same  will,  for 
I  15,000^,  to  one-third  of  which,  his  daughter, 
rards  Mrs.  fVhartoriy  was  entitled.  John  Lambton 
yy  will,  made  before  the  marriage,  given  to  the 
daughter  10,000/.  for  life,  with  remainder  to  her 
en.  On  the  marriage  of  Mrs.  fVharton^  John  Lamb^ 
,ve,  as  her  portion,  15,000/.,  upon  trusts  materially 
ng  from  the  trusts  of  the  will  as  to  the  10,000/. ; 
J  the  marriage  settlement  it  was  declared,  that  the 
0/.  was  in  fuU  satisfaction  and  discharge  of  Mrs. 
torCs  claims  under  William  Lambton^ s  will;  but  no 
on  was  made  of  the  will  of  John  Lambton,  The 
was  made  in  respect  of  the  10,000/.  only.  In  the 
ient(£),  the  SoUcitor-General  certtdnly  states,  that 
KX)/.  would  not  have  been  satisfied  by  the  15,000/., 
I  that  intention  had  been  declared.  But  he  does 
zplain  why;  and  certainly  the  cases  negative  the 
kct  necessity  for  such  a  declaration.  The  question 
would  have  arisen  if  it  were  so.  The  Vice- Chan- 
does  not  adopt  that  reasoning  of  the  Solicitor' 
^al,  but  says,  the  express  declaration,  that  the 
02.  shall  satisfy  one  sum,  (the  5000/.),  is  evidence 
tention  to  confine  it  to  that  (c).  He  goes  elabo- 
'  tlirough  the  other  parts  of  the  case,  and  by  no 
3  founds  his  judgment  upon  that  alone.     From 


1844. 


Judgment, 


5  Sim.  297 ;  3  Myl.  &  K. 
LO  BUgfa,  N.  S.,  526. 


(b)  5  Sim.  309. 

(c)  Id.  316,  317. 
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Judgment, 


what  Lord  Brougham  said  on  the  re-hearing  (d)y  itmi^ 
appear  doubtful  whether  he  adopted  or  not  the  sugges 
tion  at  the  bar  to  which  1  have  adverted ;  but,  fron 
what  he  says  in  a  later  part  of  his  judgment  (6),  it  i 
clear  that  he  thought  the  effect  to  be  given  to  a  deck 
ration^  that  a  portion  given  on  marriage  was  given  ii 
satisfaction  of  a  particular  sum,  was  matter  for  consider 
ation  only,  though  of  great  weight ;  and  he  refers  \a 
Baugh  v.  Read{c\  a  case  which  is  explained  by  Lore 
Lyndhurst  {d).  It  is,  however,  unnecessary  to  pursw 
this  inquiry  further,  for  the  point  does  not  occur  in  th< 
case  before  me. 


I  have  been  chiefly  pressed  in  this  case  with  the  eX' 
pression  attributed  to  Lord  Lyndhurst  (e),  that  **  it  wai 
necessary,  as  far  as  related  to  this  debt,  (the  5000L) 
that  the  provision  in  satisfaction  of  it  should  be  in  termi 
expressed ;  but,  as  far  as  related  to  the  provision  by  th< 
will,  it  was  not  necessary,  because  that  effect  is  produoec 
by  the  operation  of  law."  I  should,  of  course,  follow 
the  opinion  thus  intimated  if  it  had  been  intended  ai 
the  expression  of  a  general  rule,  but  I  think  it  was  not 
so  intended ;  and  taking  it  as  applied  exclusively  to  th< 
case  then  before  the  House  of  Lords,  it  appears  to  um 
to  have  no  bearing  on  the  present  case.  That  the 
passage  referred  to  was  not  intended  as  expressing  an} 
abstract  rule,  may  be  inferred  from  the  fact,  that  die 
point  did  not  arise  in  the  case  of  Wharton  v.  Lore 
Durham,  No  case  had  been  cited  on  that  point  in  the 
argument :  the  cases  all  support  the  contrary  proposi- 
tion ;  and,  in  fact,  the  doctrine  itself  would  not  exist, 
or  call  for  adjudication,  if  such  were  the  law.  It  is  the 
absence  of  expression,  and  that  only,  which  raises  the 


(a)  3Myl.  &K.478. 

(b)  Id.  481  et  seq. 

(c)  3  Bro.  C.  C.  192 ;  1  Ves. 


jun.  257. 

(d)  10Bligh.,N.S.,  546,547. 
(0  Id.  546;  3  CL  :((  Fin.  156. 
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question  in  any  of  the  cases.  I  consider  the  presump- 
tion of  law  to  be,  that  the  settlement  would  satisfy  the 
debt;  and  that  presumption,  being  in  this  case  unopposed 
by  any  evidence  whatever,  becomes  conclusive. 

I  should  not,  however,  do  justice  to  the  Defendant  if 
I  were  to  pass  unnoticed  the  evidence  in  the  cause, 
which,  although  it  has  proved  unnecessary,  is  yet  clearly 
admissible  to  support  the  presumption.  [His  Honor 
then  stated  the  evidence  given  in  support  of  the  defence, 
that  the  settiement  of  1828  was  intended  to  satisfy  and 
extinguish  the  daim  of  the  Plaintiff  Mrs.  Plunkett  to 
her  moiety  of  the  trust  stock ;  and,  after  saying  that  the 
evidence  was  conclusive  against  that  daim,  proceeded : — ] 
It  is,  therefore,  imnecessary  to  consider  the  first  ques- 
tion,— ^whether  the  transaction,  with  regard  to  the  trust 
stock,  constituted  a  gift  of  that  stock  to  the  father, — 
so  &r  as  tiiat  question  applies  to  the  Plaintiff  Mrs. 
JPlunkett,  It  is  only  with  reference  to  the  moiety  of 
the  trust  stock  claimed  by  the  representatives  of  Colonel 
Evefyn  that  the  questions  raised  in  this  suit  remain  to 
be  considered.  For  this  purpose,  I  must  treat  the  case 
as  if  any  stranger,  and  not  Mrs.  Plunkett^  sustained  the 
character  of  such  representative,  and  was  a  pliuntiff  in 
tins  suit 


1848. 


Judgment. 


Colonel  JEvefyn  was  not,  nor  were  his  representatives, 
in  that  character,  parties  to  the  settlement.  On  the 
contrary,  it  appears,  tiiat,  on  the  part  of  Coninghaniy  the 
other  executor,  it  was  insisted  that  Colonel  Eveb/rCs 
property  should  not  form  part  of  the  property  to  be  set- 
tled. I  can  find  no  principle  for  saying  that  an  advance 
to  the  Plaintiff  upon  her  marriage  can,  in  such  circum- 
stances, be  presumed  to  affect  Colonel  EvelyrCs  share, 
only  because  she  happened  to  be  one  of  his  representa- 
tives. 


VOL.  in. 


H.  w. 


Judgment, 
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1B43.^  [His  Honor  then  proceeded  to  consider  the  evidence 

applicable  to  Colonel  EvelytCs  moiety  of  the  trust  stock, 
with  reference  to  the  first  question, — whether  there  had 
been  a  gift  of  that  moiety  by  the  son  to  the  father ;  and 
finally  held  that  there  was  nothing  in  the  facts  whereupon 
to  conclude  that  there  had  been  any  such  gift,  and  that  the 
circumstances  did  not  call  for  any  further  inquiry  on  that 
AdTtnees  made  point.  His  Honor  held,  also,  that  the  advances  diewn 
hii  son,  rim-  to  have  been  made  by  the  fiither  to  the  son,  having 
purchoeor  *  ^  ^®°  made  whilst  the  trust  stock  stood  in  the  name 
latbfaction  of     Qf  MonrOy  the  trustee,  and  therefore  before  any  debt  in 

th©  claim  of  the  '  .  ,       /.    ,  i , 

ion  to  the  pro.  that  respect  had  arisen  as  against  the  rather,  could  not 
fdDd'belongiiig   Constitute  any  answer  to  the  claim  of  the  repreaentatiTefl 

I^i^h^TthT'  ^^  ^^  ^^  ^^^  ^®  **^  ^°  *^®  proceeds  of  the  stock.] 
father  after        The  claim  to  the  trust  stock  made  by  this  suit  must, 

luch  advances. 

therefore,  succeed  with  regard  to  the  share  of  Colonel 
Evelyn  in  that  fund,  and  fail  so  far  as  relates  to  the  shsie 
dumed  by  the  Plaintiff  in  her  own  right 

The  fourth  and  only  remaining  question  is,  whether 
the  suit  is  so  framed  that  the  real  estate  of  hipuiak 
Evelyn  can  be  charged ;  and  I  am  of  opinion  that  it  is 
not ;  and  I  am  not  aware  of  any  authority  for  retainii^ 
the  bill,  to  enable  a  plaintiff  to  prove  that  he  has  not 
the  case  he  pretends  to  have.  The  bill  must  be  cBi* 
missed  with  costs,  so  far  as  it  seeks  to  obtain  payment 
of  the  claim  of  the  Plaintifis  in  their  own  rights  and  80 
far  as  it  seeks  to  charge  the  real  estate.  The  represent- 
atives of  Colonel  Evelyn  are  entitled  to  the  moiety  of 
the  proceeds  of  the  trust  stock;  and,  with  r^^ard  to 
that,  the  usual  accounts  of  the  personal  estate  must  be 
directed. 
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MATTHEWS  v.  SMITH. 

On  the  18th  of  December,  1843,  the  Plaintiff  moved, 
upon  notice,  for  an  injunction  to  restrain  the  Defendant 
from  aeeigning  or  in  any  way  disposing  of  the  patents 
and  partnership  premises  and  property  mentioned  in  the 
bill,  and  from  using,  exercising,  or  vending  the  said 
patents  and  patent  manufacture;   and  from  granting 
lioenses,  or  permission  to  others  to  use,  exercise,  or  vend 
the  same;  and  from  using  and  permitting  to  be  used  the 
said  partnership  premises  otherwise  than  for  the  benefit 
of  the  said  co-partnership,  and  according  to  and  in  con- 
formity with  the  articles  of  partnership,  and  from  bin- 
dering  the  Plaintiff  from  participating  in  the  manage- 
ment of  the  said  co-partnership  business,   and  from 
having  free  access  to  the  said  partnership  premises  and 
the  works  and  property  of  the  said  co-partnership,  and 
the  books  and  accounts  belonging  thereto;  and  also  to 
restrain  the  Defendant  from  removing  the  books  and 
accounts,  and  any  of  the  said  partnership  property,  from 
the  several  places  where  the  same  ought  to  be  kept 
respectively,  according  to  the  provisions  of  the  articles. 
After  hearing  the  motion,  the  Court,  on  the  20th  of 
December,  awarded  the  injunction  to  restndn  the  De- 
fendant from  assigning,  vending,  or  disposing  of  the 
patents  and  leasehold  premises  of  the  partnership,  and 
from  removing  the  books  from  the  partnership  premises, 
iRit  made  no  further  order. 


lOth  Feb. 


Jurisdiction  of 
the  Coart  to 
grant  or  dii- 
solve  an  injunc- 
tion, or  com- 
mit for  con- 
temptf  in  cases 
where  the  plain- 
tiffs or  defend- 
ants, or  other 
persons,  pub- 
lish notices  or 
advertisements 
with  reference 
to  the  subject 
of  a  suit,  cal- 
culated to  preju- 
dice the  rights, 
or  misrepresent 
the  relative 
position  or 
character,  of 
any  of  the  par- 
ties to  the  cause. 

Statement. 


If^funetian. 


In  the  early  part  of  February,  1843,  the  Plaintiff 
Caused  the  foUowing  advertisement,  signed  by  his  soli- 
citor, to  be  inserted  in  the  J^mes  newspaper,  and  in  the 
Aiming    Gazette: — "Wire-rope  patents. — The  under- 
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Matthews 

V. 

Smith. 


Statement, 
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signed  is  requested  by  Mr.  Edmund  Matthews^  the  Plain- 
tiff in  a  suit  instituted  by  him  against  Andrew  Smith  of 
Millwall  and  IVhite  Lion  Courts  Comhilly  wire-rope  ma- 
nufacturer^  to  give  notice  to  all  persons  dealing  with  Mr. 
Andrew  Smith  that  the  above-mentioned  patents  cannot 
be  parted  with  or  disposed  of,  or  any  licenses  there- 
under granted,  without  the  consent  of  Mr.  Matthews^  and 
that  Mr.  Smith  has  not  any  legal  right  to  buy  mate- 
rials for  wire-rope,  or  receive  money  for  sales  of  wire- 
rope,  except  with  the  consent  of  Mr.  Matthews;  and  all 
persons  so  dealing  with  Mr.  Smith  without  Mr.  Mat" 
thews^  consent,  afler  this  notification,  must  take  upon 
them  all  the  consequences,  losses,  damages,  and  legal 
proceedings  which  may  be  incurred  by  their  so  doing. — 
(Signed)    A,  JB.,  &c.  Solicitor." 


Motimu  Mr.  Russell  and  Mr.  fVillcock,  now  moved,  on  behalf  of 

the  Defendant,  that  the  injunction  might  be  dissolved, 
or  that  the  Plaintiff  might  stand  committed  to  the 
Queen's  prison  for  contempt  of  this  Court,  in  having 
published,  or  caused  to  be  published,  the  said  advertise- 
ment. 


Argument, 


They  cited  Roach  v.  Hall  (a),  where  Lord  Hardwiche 
said,  that  nothing  was  more  incumbent  on  a  court  of 
justice  than  to  preserve  the  proceedings  from  being  mis- 
represented, or  the  public  mind  from  being  prejudiced 
with  respect  to  parties  and  matters  pending  before  it. 
In  Ex  parte  Jones  (b)  Ijord  Erskine  describes  the  charac- 
ter of  the  publication  which  made  it  a  contempt,  ''as 
interesting  the  public,  prejudiced  in  favour  of  the  author 


(a)  2  Atk.  469. 


{b)   13Ve8.  239. 
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bj  her  own  partial  representation,  to  procure  a  different 
species  of  judgment  from  that  which  would  be  admini- 
stered in  the  ordinary  course."  In  this  case,  the  Plsdntiff, 
adverting  to  the  suit  in  this  courts  left  it  to  be  inferred 
that  the  Defendant  was  incapacitated  from  carrying  on 
the  business,  owing  to  the  interference  of  the  Court, 
which  was  not  only  a  misrepresentation  of  the  result  of 
the  motion  for  the  injunction,  but  was,  in  fact,  an  at- 
tempt to  effect  those  very  objects  to  which  the  Court,  on 
hearing  the  motion,  had  refused  its  sanction.  They  cited 
also  Conn  v.  Cann{a).  The  notice  was  calculated  to 
do  serious  injury  to  the  trade. 


1844. 
Matthews 

V. 

Smith. 
Argument, 


Mr.  Kenyon  Parker  and  Mr.  Grovcy  for  the  Plaintiff, 
argued   that  the  publication  of  the  advertisement  was 
not  a  contempt ;  it  did  not  refer  to  the  injunction,  and 
did  not  affect  to  represent,  and  therefore  could  not  mis- 
represent, any  proceeding  in  the  cause.     It  was,  at  the 
farthest,  nothing  more  than  an  erroneous  statement  by 
the  Plaintiff  of  the  relative  position  of  the  parties, — an 
error  in  law  which  the  Court  would  not  visit  with  the 
penalties  of  a  contempt. 


C«)  L.  C,  July  3rd.,  1754, 

(Ms.)  Motion  by  tbe  Attorney- 

^^f^eralf  that  the  Defendants  and 

^^^ah  Farley  be  committed,  and 

^     restrained  from  publishing, 

planting,  or  vending  tbe  Defend- 

''^ta*  answers.    Affidavits  read. 

^■•»'«;  Let  Sir  R,Cann  and  Scwah 

^"^^iey  be  restrained  as  prayed; 

''^^  let  Sarah  Farley  stand  com- 

"**^tcd  for  her  contempt.    And 

°1^^^  Sur  E.  Cann  entering  his 

*^f^^arance  with  the  registrar,  as 

^'t^^^Xi  an  attachment,  within  ten 

^^%,  let  him  be  at  liberty  to  come 


in  and  be  examined  touching  the 
said  contempt ;  and  let  the  Plain- 
tiffexbibit  interrogatories  for  that 
purpose  in  ten  days  after  such 
appearance. 

July  18th,  1 754.  It  being  ad- 
mitted by  the  counsel  for  the 
Plaintiff  Lady  Cann,  that  Defend- 
ant Sir  E,  Cann  has  made  his 
submission  and  paid  the  costs, 
and  the  said  Plaintiff  not  opposing, 
let  the  order  as  to  Sir  E,  Cann  be 
discharged,  and  let  Sarah  Farley 
be  discharged  out  of  the  custody 
of  the  warden  of  the  Fleet. 
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Matthews 

V, 

Smith. 


Judgment. 


The  Vice-chancellor  said,  that  the  inaertioii  of  the 
advertisement  in  this  form  was  not  a  contempt  requir- 
ing the  interference  of  the  Court  by  committal;  but 
the  Plaintiff  had,  Avhether  ignorantlj  or  not,  published 
an  advertisement,  containing  a  statement,  composed 
partly  of  what  the  Court  had  ordered,  and  partly  of  what, 
it  had  not  ordered.  If  an  advertisement  of  this  kind  had. 
been  published  before  the  motion  for  the  injunction,  h< 
most  probably  would  not  have  granted  it.  In  obtainin 
that  assistance  from  the  Court,  the  Pliunliff  had  under 
taken  to  do  what  should  be  right  on  his  part,  and, 
fore,  in  upholding  the  injunction,  the  Court  would 
quire  the  Plaintiff  to  insert  such  other  advertisements 
would  correct  the  error  contained  in  those  which 
given  rise  to  this  application. 


The  Plaintiff  undertook  to  insert  other  advertiseme 
in  a  form  which  was  then  settled,  and  accepted  on  t 
part  of  the  Defendant. 


1843. 

Qlst  July, 

Bill  taken  off 
the  file  by 
consent. 


WALTON  V.  BROADBENT. 

Mr  WILLCOCK  moved,  on  behalf  of  all  the  pa^ 
ties,  that  the  bill,  containing  matters  which  they  were 
unwilling  should  remain  on  the  record,  might  be  taken 
off  the  file,  and  cited  Tremaine  y.  Tremaine  (a).  The 
cause  had  been  compromised. 


The  Vice-Chancellor  made  the  order. 


(o)  1   Vera.  189. 
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ATTOBNEY-GENEaAL   V.  RaY.  ' ^^""^ 

IN  the  report  of  this  case  (Vol.  2,  p.  518)  it  appears  Note  <m  ^//or- 
tbat  the  order  directed^  among  other  things,  that  the  ^^^  ^voi.  2, 
proper  officer  shoidd  attend  and  produce  on  the  trial  at  P'  ^^^)* 
law  the  original  record  of  the  proceedings  filed  in  the 
Boit.     No  objection  was  made  with  respect  to  the  order 
for  the  prodaction  of  the  original  interrogatories  and 
depositions  in  the  Examiner's  Office,  but  the  Clerk  of 
Becords  and  Writs  requested  that  the  application,  so  far 
as  related  to  the  original  records  in  that  office,  might  be 
made  to  the  Master  of  tlie  BoUs,  referring  to  the  stat. 
1  &  2  Vict  c.  94.     The  motion,  as  to  the  latter  docu- 
ments, was  accordingly  made  before  the  Master  of  the 
Halls,  when  his  Lordship,  after  reserving  the  question 
for  consideration,  finally  refused  the  order ;  observing, 
tiiat  there  was  no  sufficient  proof  before  him  that  the 
production  of  the  original  record  was  absolutely  neces- 
sary on  a  trial  relating  to  a  civil  matter;   that  great 
inconvenience  would  ensue  if  the  officers  of  the  Court 
'were  required  to  attend  at  different  parts  of  the  country 
vrith  the  records ;  and  that  such  documents  ought  not  to 
be  exposed  to  the  risk  of  loss  or  injury,  or  removed  from 
tiheir  proper  depositories.    The  reasons  for  refusing  the 
order  were  so  well  explained  in  HenneU  v.  Lyon  (a), 
that  it  would  be  sufficient  to  refer  to  that  case. 

(a)  1  B  &  A.  184-187. 


1844 

BROUGHTON  v.  BROUGHTON.  2-M  ami  SttA 

JVLOTION  for  leave  to  enter  the  memorandum  of  it  ii  luffldent 
service,  under  the  Order  XXIV  of  August,  1841,  of  a  S.'S^,'^*the 

bill  served  un- 
der the  24th  Order  of  Anguit,  1841,  it  a  tme  copy ;  and  not  neceuarj  to  shew  (m  in  Pm- 
fold  T.  Bouch)  the  manner  of  eiamination. 
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Broughton 

V. 

Bbouortok. 


Jui§wktmi. 


copy  of  the  bill.  The  affidayit  stated  onlj  that  the 
copy  serred  was  ^'a  tme  copy  of  the  biU,"  and  did  not 
yerify  the  manner  of  examination. 


Mr.  Barbery  for  the  motion,  said,  that  the  case  oi 
PmfoU  v.  Bouch  (a)  had  not  been  followed  in  the 
branches  of  the  Court :  a  simjde  averment  that  the  copy^   , 
was  ''  a  true  copy,"  without  any  more 
deemed  sufficient. 


•J 


The  Vice-chancellor,  after  inquiry,  said,  that 

had  ascertained  the  practice  before  two  of  the  o1 

judges  of  the  Court  to  be  as  was  stated.     In  decidinz^Kuiff 

Penfold  Y.  Bauch  he  had  applied  the  ordinary  role  »         of 

evidence,  according  to  which  the  mere  statement  th  ^    n( 

one  document  was  a  copy  of  another  was  not  ii0SXD^.^mmei 

suffiaent  (ft);  but  it  was  important  that  the  practice      ^ of 

the  Court  should  be  uniform,  and  he  should,  therefi>^^Kit^ 

defer  to  the  opinions  of  others,  though  by  no 

satisfied  that  his  own  practice  was  not  the  safer 

better  course. 

Order 


(a)  2  Hare,  157.  ed.3;  2Philli|woa£?ideiiee,     :3a( 

(6)  1  Starkie  on  Evidence,  229,    133,  ed.  9. 


In  the  matter  of  the  act  1  WILL.  4,  c  60,  axtd  a 
THE  MATTER  OF  NIGHTINGALE'S  CHARTTT. 

XJ  Y  indenture  made  in  1634,  a  rent-charge  of  6L  2s,  6i 

a  year,  arising  out  of  certain  premises  in  Glagtanhajf 

F^^^.^'    was  fin-anted  to  twelve  trustees  therein  named,  thdr 

tain  trustees  for  *^ 

charitable  uses,  hcirs  and  assigns,  to  distribute  6/.  thereof  annually  on 

and  die  last  snr- 

TiTor  of  such 

trustees  being  nnlniown,  the  Court,  under  the  stat.  1  WiD.  4,  c.  60,  s.  23,  on  the  pelitioe  o' 

the  persoDS  who  administered  the  charity  before  the  rent-diarge  ceased  to  be  paid,  appoBt^^ 

new  trustees,  and  a  person  to  convey  the  rent-charge  to  snch  tiusteea. 


1843, 

Slsi  Marek. 

1844, 

By  an  indentore 
of  1634,  a  rent- 
diarge  was 
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feasts  of  the  Annunciation  and  St.  Michael  amongst 
poor  of  the  upper  and  loAver  alms-houses ;  the  re- 
fa^ining  2s,  S(L  being  for  the  refreshment  of  the  trustees 
o  took  the  care  and  pains  of  attending  to  the  per- 
fox'mance  of  the  trust.  The  premises  were,  hj  the  same 
iodentuTC,  subjected  to  a  further  charge  of  U.  per  week 
(nomine  poenie)  for  every  week  that  the  rent-charge  re- 
lOAined  impaid,  with  power  of  distress  for  the  recovery 
of  the  same.  And  it  was  thereby  provided,  that,  when 
ei^Iit  or  nine  of  the  trustees  should  die,  the  surviving 
foixr  or  three  should  grant  the  rent-charge  to  twelve 
otlxcr  trustees,  to  be  named  by  the  Bishop  of  Bath  and 
f^^Jls  and  the  Dean  of  Wells  for  the  time  being. 

Illie  petition  was  presented  by  the  perpetual  curate 
&i^d  the  overseers  of  the  poor  of  the  united  parishes  of 
S^^   John  Baptist  and  St  Benedict,  in  Glastonbury,  stat- 
that  it  did  not  appear  that  any  new  trustees  had 
been  appointed,  but  that,  since  the  death  of  all  the 
8U.<3  trustees,  and  in  particular  since  the  year  1819,  the 
reiiitxjiarge  had  been  paid  to  the  clergyman  and  over- 
seers of  the  said  parishes,  and  by  them  distributed  to  the 
poor :  that  for  the  last  five  years  the  owner  of  the  pre- 
nuses  subject  to  the  rent-charge  had  refused  to  pay  the 
B^Dcie,  alleging,  that  the  clergjrman  and  overseers  were 
not  lawfully  entitled  to  receive  it.    The  petition  stated 
tbat  all  the  trustees  were  long  since  dead,  and  that  it  was 
i^ot  known  who  was  the  survivor  of  them,  or  in  whom 
^e  legal  estate  in  the  rent-charge  was  vested ;  that  the 
^^hop  and  Dean  were  willing  to  nominate  or  appoint 
iie^  trustees,  but  the  petitioners  were  advised  that  the 
'^lit-charge  could  not  be  conveyed  to  or  vested  in  such 
^^"Vr  trustees  without  the  aid  of  the  Court,  and  the 
P^t:ition  prayed  a  reference  to  the  Master  to  appoint 
trustees  accordingly. 


1844. 

Ri  1  Will.  4, 

C.  60,    AND 

Nightin- 
gale's 
Charity. 

Statement. 
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Mr.  FreeUru/y  for  the  petition,  submitted  that  the 
came  clearly  within  the  stat.  1  WilL  4,  c  60^  8.  2^^  j. 
The  Court  would  presume  that  trustees  living  in  16^34 
were  now  all  dead.  Whether  the  case  was  broug^iit 
within  sect  8  of  the  same  statute  by  sect.  21,  woi 
depend  on  the  question,  whether  the  statute  52  Gea  < 
c.  10],  empowered  the  Court,  in  such  a  case,  to  make 
sununary  order  without  suit. 


Judgment, 


The  Vice-Chancellor  made  the  order  of  referenc^^ 
in  the  terms  prescribed  by  the  23rd  section. 


Order.  This  Court  doth  order,  that  it  be  referred  to  the  Master  &c<,  whe- 

ther the  petitioners  are  the  persons  administering  the  chanties  in 
the  petition  mentioned.  And  it  is  ordered,  that  the  Master  do  in- 
quire whether  all  the  persons  in  whom  the  rent-charge  in  &c.  was  by 
the  indenture  of  the  20th  of  February,  1634,  vested,  are  dead;  and, if 
dead,  whether  any  new  trustees  were  ever  appointed  of  the  said  rent- 
charge  ;  and  if  so,  whether  they  are  living  or  dead,  and,  if  dead,  who 
was  the  survivor.  And  the  Master  is  to  order  two  successive  adver- 
tisements to  be  published  in  the  London  Gazette f  and  in  one  or  more 
of  the  newspapers  circulating  in  the  county  of  Somerset,  giving  notice 
that  the  representative  of  the  last  surviving  trustee  named  in  the  said 
indenture  of  the  20th  of  February,  1634,  is,  within  twenty-eight  dap, 
to  appear  or  give  notice  to  the  Master  of  his  title,  and  prove  his  pedi- 
gree or  other  title  as  trustee ;  and  if  no  person  shall  appear  or  give 
such  a  notice  within  such  twenty-eight  days,  or  the  person  who  might 
appear  or  give  such  notice  shall  not,  within  thirty-one  days  after  such 
notice  or  application,  prove  his  title  to  the  satisfaction  of  such  Mat- 
ter, then  it  is  ordered,  that  the  said  Master  do  approve  of  proper 
persons  to  be  appointed  trustees  of  the  said  rent-charge,  and  also  of  a 
proper  person  to  convey  the  charity  premises  to  the  trustees  so  to  be 
appointed.    [Reservation  of  further  order  until  after  the  repent.] 


Repuri.  The  Master  found  that  the  petitioners  were  the  persons  administer- 

ing the  charity ;  and  reported  that  he  did  not  find  that  any  new  trus- 
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tees  liad  betn  appdnted,  and  no  representative  of  the  survivor  of  the  1844. 

last  trustees  had  appeared,  and  he  had  therefore  approved  of  the       ^    ^     ^ 
tvelve  persons  named  in  his  report  to  be  new  trustees.  ^  gQ  ^^^  ' 

NlGHTIN- 

galr's 

Charity. 


The  Vice-Chancellor  confirmed  the  report,  and  appointed  the       r  >   ^^th 

persons  therein  named  trustees  of  the  rent-charge,  and  appointed  a  

person  to  convey  the  rent-charge  and  premises  to  such  new  trustees         Order^ 
opon  the  trusts  of  the  indenture  of  the  20th  of  February,  1634,  in 
the  xoom  of  the  representative  of  the  said  last  surviving  trustee. 


WOOD  ALL  V.  WALKER.  1844. 

r29tA  January, 

llE  PlaintifF  had  been  a  shareholder  in  the  '^  ^ffri-  In  a  suit  by  a 

ci^fkural  <md  Commercial  Bank  of  Ireland.^    The  De-  ^  banking  com- 

fe^danta,  WaUker,  Grierson,  and  various  other  persons,  JJSJ;^^!^'^ 

d^imed  to  be  creditors  of  the  company,  and  brought  ten  «nd  aet  aside, 

<u^erent  actions  in  the  Court  of  Queen's  Bench  in  /re-  against  the 

^nrf  agunst  its  public  officers,  for  the  recovery  of  such  Sf  tbc^mMhe 

*tt^ed  debts.  In  these  actions,  judgments  upon  confes-  ^S^JjJJ^^ . 

sion  were  entered  up  in  May,  1843,  for  various  sums,  vice  of  the  sub- 

•  ^ «.  g'^rs.i  •       t  t    t         1      •    -I  •      poena  upon  the 

ancionnting  to  17,o20i.  m  the  whole;  the  judgments  m  attorney  at  law 
ff^alker^s  action  being  for  the  sum  of  1056i  2s.  3i,  and  JJlJereufeffi- 
itt  Grier9(nC8  for  428i  Us.  Id.     In  November,  1843,  tiff  at  Uw  was 

.  ^  ^  ^  ^      oat  of  the  juns- 

juogments  in  the  same  actions,  in  the  name  of  the  public  diction,  ai- 
officers  of  the  bank,   were  confessed  in  the  Court  of  not^nsed  a 
Ciueen's  Bench  in  England,  and  thereupon  a  writ  of  ^^/JJ^T* 
*cire  &cia8  quare  executionem  non  was  issued  airainst  ^  ^  ^amA 

♦k       Tfc^  •     'i^  f       •    1  •  •  against  the 

^e  Plaintiff  upon  the  judgment  m  Grier saris  action.  Plaintiff  in 
•^e  bill  was  filed  to  restrain  proceedings  in  this  and  ^^^^^ 


^e  other  judgments,  and  to  set  the  judgments  aside  Statement. 
^  against  the  Plaintifi^  impeaching  the  proceedings  on 
^l^ch  they  were  founded  as  being  collusive  and  fraudu- 
^^'t,  and  intended  not  for  the  purpose  of  recovering  debts 
^^v^ing  by  the  company  to  the  plaintifis  in  the  actions. 
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but  to  be  used  for  enforcing  contributions  from  persons 
who  were,  or  had  been,  shareholders,  towards  liabilities 
irregularly  incurred   by   the   managing  conmiittee  in 

The  statements  of  the  bill  were  verified  by  affidavit, 
by  which  it  was  also  stated,  that  Grierson  and  fFalker 
were  residing  out  of  the  jurisdiction, — Grierson  in  Snrf- 
landy  and  Walker  in  Bavaria^ — and  that  Messrs.  John- 
Stan,  Farquhar,  and  Leech  were  the  attomies  at  law  for 
the  plaintiffs  on  the  record  in  all  the  judgments  in  the 
Queen's  Bench  in  England. 


Argument, 


Judgment, 


Mr.  RomiUy  and  Mr.  Rolt  moved^  that  service  of  the 
subpoena  in  this  suit  on  the  attornies  at  law  in  the  judg- 
ments, "  Walker  v.  Hodges,  public  officer,  ice.,"  and 
**  Grierson  v.  Hughes,  public  officer,  &c.,"  might  be  good 
service  on  the  Defendants  Walker  and  Grierson,  They 
submitted,  that,  as  against  Grierson,  at  whose  suit  the 
scire  facias  had  been  issued  against  the  Plaintiff^  sub- 
stitution of  service  on  the  attorney  was  within  the  ordi- 
nary rule ;  and  that,  as  against  Walker,  who  had  ob- 
tcdned  a  judgment  which  he  might  at  any  time  make  use 
of  in  the  same  manner,  the  order  to  substitute  service 
was  equally  necessary. 


The  Vice-Chancellor  made  the  order  to  substitute 
service  on  the  attomies  at  law,  as  against  Walker  and 
Grierson. 


See  Boeanquet  v.  Ransford,  public  officer,  &c.,  11  Ad.  &  £11.520^ 
S.  C,  12  Ad.  &  Ell.  812 ;  Executors  of  Wright  v.  Nutt,  1  T.  R.  388. 
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1844. 

HUGHES  V.  LIPSCOMBE.  2nd,  6M,  22nd, 

rand  24/A/ii/y. 
HE  bill  was  filed  against  three  Defendants.     The  Oneoftevevmi 

Plaintiff  required  discovery  from  two  of  the  Defendants  served  with  the 

only,  (as  in  Order  XVII  of  August,  1841),  and  the  ~JP^»d°.n- 

otHer  Defendant  was  not  required  in  the  note  at  the  ■^®"^» "» ^"***' 

^  ,  .         the  16th  Order 

foot  of  the  bill  to  ansAver  any  of  the  interrogatories,  of  Atigu8t,i84l, 

rni_  1  X  J  •      j.i_  1   2»  ^^^  bound  to 

I  lie  subpoena  to  appear  and  answer  in  the  usual  form  put  in  any  an- 
was  served  on  all  the  three  Defendants.    The  Defendant  T'  ^^*  **'^l' 

where  he  u  not 

wHo  was  not  required  in  the  note  at  the  foot  of  the  bill  required  to  do 

,  .  ,  __       80  by  the  note 

to   answer  any  mterrogatory  put  m  no  answer ;  and  the  inserted  tt  the 
tircke  for  answering  having  expired,  the  Plaintiff  pro-  uTderthe*i7th' 
ceoded  to  sue  out  on  attachment  ac^unst  him,  but  the  9^«nbutin 

i*^  .  •        •  1  ...        deimnlt  of  an- 

om.oer  declined  to  seal  it  without  the  especial  direction  swer  by  inch  a 

_r*  ^  1      r^  defendant  with- 

Ot    tiie  Court.  in  the  time 

allowed  for  an- 
swering, the 

Air.  FreeUng  applied  for  a  direction  to  the  officer  to  plaintiff  may 
8^al  the  attachment,  and  submitted  that  the  Order  XVI  note  against 
of  August,  1841,  although  it  protected  the  Defendant  ^i?to?der?^* 
from  exception  to  his  answer,  did  not  exempt  him  from       ^ ^ 

\^  ,  ,  Argument, 

w^e  necessity  of  obeying  the  subpoena:  Wilson  v,  J  ones  (a). 
The  answer  had  two  significations,— one,  that  of  defence, 
tl^e  other,  that  of  discovery.  Because  the  Pliuntiff  did 
i^ot  require  the  assistance  of  the  Defendant  to  prove  his 
<^^^e,  it  did  not  follow  that  he  was  not  bound  to  answer, 

"^  order  to  substantiate  the  proceedings.     The  travers- 

• 

^^  note  could  not  be  filed  imtil  the  time  for  answering 
*^^  expired;  (Order  XXI  of  August,  1841);  and  there- 
*^i^,  if  the  Defendant  was  not  bound  to  answer,  the 
*  iaintiff  was  equally  prevented  from  resorting  to  the 
**^Ter8ing  note.  In  Emery  v.  Newson  (i)  it  was  held, 
^^^%t  a  traversing  note  could  not  be  filed  agunst  an  infant 
^^fendant. 

(o)  12  Sim.  361.  (6)  10  Sim.  564. 
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Vice-Chancellor  : — 

Prior  to  the  orders  of  26th  August,  1841  ^  a  defend^ 
ant  in  equity^  served  with  a  subpoena  to  appear  to  and 
answer  the  bill,  was  bound  prim&  facie  to  answer  every 
interrogatory  in   the  bill:   and  also  to  answer  eveiy 
statement  and  charge  in  the  bill,  whether  specially  in- 
terrogated thereto,  or  not     The  practice  of  the  Court, 
prior  to  those  orders,  was  subject  to  this  further  ino(Hi- 
venience:    a  defendant  who  was  ignorant  of  all  tbe 
facts  alleged  in  the  bill  had  no  direct  means  of  submit- 
ting, without  answering  the  bill,  to  such  decree  as  the 
plaintiff  might,  by  evidence,  be  able  to  prove  himself 
entitled  to,  and  the  plaintiff  had  no  means  of  putting 
the  truth  of  the  bill  in  issue  without  calling  for  an 
answer ;  and  if  he  called  for  an  answer,  he  subjected 
both  himself  and  the  defendant  to  the  expense  and  in- 
convenience of  an  answer  to  the  whole  bill,  although 
the  interests  of  neither  might  require  that  any  answer 
whatever  should  be  filed.     To  remedy  these  inconveni- 
ences, the  16th,  17th,  18th,  19th,  and  21st  Orders  of 
the  26th  of  August,  1841,  were  passed.     According 
to  the  practice  introduced  by  these  orders,  a  defendant 
cannot,  without  subjecting  himself  to  the  consequences 
of  impertinence,  unless  specially  interrogated,  (in  man- 
ner pointed  out  by  the  orders),  answer  any  statement, 
charge,  or  interrogatory  in  the  bill,  only  by  stating  his 
ignorance  of  the  matter  so  stated  or  charged.     And 
afler  the  time  allowed  a  defendant  to  plead,  answer,  or 
demur,  not  demurring  alone,  to  the  bill,  has  expired,  if 
the  defendant  has  filed  no  plea,  answer,  or  demurrer  to 
the  bill,  the  plaintiff,  by  filing  a  traverdng  note,  may 
bring  the  cause  to  issue  as  completely  as  if  the  defend- 
ant had  filed  an  answer,  and  the  plaintiff  had  replied 
thereto,  and  served  a  subpoena  to  rejoin.     And,  if  the 
case  be  one  in  which  the  interests  of  the  defendant  do 
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vko't  require  that  he  should  file  an  answer^  the  course 
pointed  out  by  the  21st  Order  is  that  which,  in  point  of 

expense  and  convenience,  is  obyiously  best  adapted  to 

the  interests  of  all  parties. 

In  this  case  the  Plaintiff  has  not  called  upon  or 
required  the  Defendant  to  answer  any  statement,  charge, 
or  interrogatory  in  the  bill.  The  time  allowed  the  De- 
fendant to  plead,  answer,  or  demur,  not  demurring  alone, 
has  expired,  and  the  Defendant  has  not  filed  any  plea, 
answer,  or  demurrer  to  the  bill.  The  Plaintiff  has  not 
thereupon  filed  a  traver^ng  note,  but  has  required  the 
record  and  writ  derk  to  seal  an  attachment  against  the 
Defendant  for  not  answering ;  and  the  record  and  writ 
derk  having  refused  so  to  do,  I  have  been  required  to 
direct  him  to  seal  the  attachment. 

In  the  absence  of  authority  I  should  have  had  no 
doubt  upon  the  point.     If  the  Plaintiff  in  this  case,  for 
the  mere  purpose  of  getting  his  cause  to  issue,  by  means 
of  a  replication,  instead  of  by  a  traversing  note,  had  de- 
nied an  answer,  he  might,  in  the  first  instance,  have 
interrogated  the  Defendant,  *^  whether  he  did  not  claim 
Bome  interest,''  or  any  other  simple  question.     If,  by 
nustake,  he  had  omitted,  in  the  first  instance,  so  to  in- 
terrogate the  Defendant,  he  might  have  amended  his 
bill  and  supplied  the  deficiency.     Or  he  might  now, 
according  to  my  view  of  the  practice,  file  a  traversing 
note,  and  thereby  obtain,  with  the  least  expense  both  of 
money  and  time,  every  advantage  which  a  merely  formal 
answer,  followed  by  a  replication,  will  give  him.    It  was 
said,  indeed,  by  Mr.  Freelinff,  that  a  traversing  note 
could  not  be  filed;  that,  in  this  respect,  it  was  like  the 
case  of  an  infimt  defendant^  from  whom  an  answer  was 
always  required.    I  do  not  agree  that  a  traversing  note 
cannot  be  filed  in  this  case.    K  the  Defendant  is  not  in 
defiuilt,  an  attachment  cannot  issue;  and  if  he  is  in  de- 
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184^  fimlty  the  traveraiug  nofis  may  be  IQedL     Ike  li^^  cf 

Hticbw  ^  Plaintiff  co  file  tfae  tza^oraiig  oote  is  incMgpl  to  At 

*•  aame  defiuilc,  apoa  which  alone  tfae  rk^  to  the  attack- 

meiit  ( if  it  exists )  most  be  fbqnded.    Bt  lefuaing  dbe 


^ 


attarhmpnty  tfae  Plaintiff  can  lose  nodmig;  ftr,  if  dbe 
Defendant  desres  to  aay  ootfaii^  aboot  bis  own  caa^tke 
attadiment  would  extract  firom  faim  nodung  bol  aooK 
fbnnal  and  immaterial  statement.  If  &  tinnaauig  note 
could  not  be  filed  in  the  case  of  an  in&nt  defendant,  it 
proves  tfaatin&nta  arenot  witfain  tfae  scope  €£  Ae  atdten 
referred  to ;  and  if  tfaat  be  so^  tfae  old  pcactioe  inD  of 
conrae  tspfXj  in  sodi  caeea.  My  obeenraticna  aie  Greeted 
to  tfaoae  cases  to  whudi  tfae  ordoa  apply. 


It  was  fnrtfaer  aaid,  that,  if  I  did  not  follow  IFtbosT. 
JameSy  I  shooki,  in  eStctj  fsregard  the  wrTl  fwtahKnhfd 
£stinction  between  dbcoyerr  and  defeice  in  one  and 
the  same  answer, — the  sobpcena  caDii^  upon  the  De- 
fendant for  both,  and  the  bill  d£q)ensing  only  with  the 
former.  Bat  to  that  the  answer  ib,  that  the  Plaintiff  has 
no  interest  in  the  defensiye  part  of  the  answer,  exoqit 
in  so  far  as  an  answer  of  some  sort  may  be  necessary  to 
enable  the  Pkdntiff  to  prosecote  his  suit,  by  giTing  him 
something  to  reply  ta  The  defence  is  exduaTely  for 
the  defendant's  use  and  benefit,  and  accordii^y,  where 
the  biU  is  amended  afler  answer,  and  does  not  odl 
for  an  answer  to  the  amendments,  the  defendant  18 
allowed  a  certain  time  to  consider  whether  he  will  pat 
in  an  answer  by  way  of  defence,  and  if  he  do  not,  the 
plaintiff  may  reply  to  the  old  answer,  and  so  prosecute 
his  suit.  To  give  him  the  same  means  of  prosecntiiig 
his  suit,  without  any  answer,  where  neither  the  plaintiff 
nor  the  defendant  dedred  an  answer,  was  the  purpose  of 
the  traversing  note. 

Upon  the  above  view  alone,  I  should  be  prepared  to 
hold  that  an  attachment  would  not  issue ;  but  another 
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observation  ariBes.     Idonot  8ay  anytfiing  about  thebiU 
in  this  particular  case,  because  the  question  before  me  is 
^ne  of  general  practice,  and  it  cannot  be  the  duty  of  the 
officer  charged  with  sealing  attachments  to  read  the  bilL 
H  will^  therefore,  suppose  a  case  in  which  the  defendant 
ignorant  of  the  matters  stated  or  charged  in  the  bill, 
which  he  has  nothing  to  add  to  the  case  made  by  the 
'fcill,  and  in  which,  not  being  called  upon  for  an  answer, 
ehas  not  filed  one.     In  such  a  case  (and  such  cases  are 
ot  uncommon)  the  answer  must  of  necessity  be  imper* 
-fcinent  under  the  16th Order,  or  immaterial; — ought  the 
orders  of  the  Court  to  be  so  construed  as  to  allow  the 
plamtiff  in  such  a  case  to  attach  the  defendant,  in  order 
only  that  the  plaintiff  may  haye  a  nominal  answer  to 
reply  to,  when,  by  filing  his  traversing  note,  the  same  end 
may  be  accomplished?    My  opinion  is,  that,  according 
t»  a  sound  construction  of  the  16th,  17th,  18th,  and 
loth  Orders  of  August,  1841,  the  obligation  upon  a 
defendant  to  answer  the  bill  under  the  subpoena  only, 
there  being  no  interrogatories  addressed  to  him,  in 
Dttoner  required  by  the  Orders  in  question,  is  taken 
&way;  that  the  defendant,  in  that  case,  has  the  option 
of  not  answering  the  bill;  and  that,  if  the  plaintiff  de- 
^  to  proceed  according  to  the  old  practice,  instead  of 
by  filing  a  traversing  note,  he  must,  in  the  first  instance, 
or  by  amending  his  bill,  specially  interrogate  the  de- 
fendant, in  manner  pointed  out  by  the  Orders  of  August, 
1841;  or  fall  back  upon  the  Orders  of  August,  1841, 
and  put  the  cause  at  issue,  by  means  of  a  traversing 
note. 


1844. 

HUOHVS 

V. 

LlPBCOMBB. 


Judgfnent. 


I  have  not  been  able  to  suggest  to  myself  a  single 
case  in  which,  by  this  construction  of  the  Orders,  the 
plidntiff,  unless  by  his  own  default,  can  be  prevented 
firom  conducting  his  cause  in  the  way  he  thinks  best 
But  any  other  construction  would,  in  my  judgment,  be 

vou  ni.  A  A  H.  w. 
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productive  of  inconvenience,  if  not  of  injustice,  to  tt^ 
defendant. 


[His  Honor  then  said,  that,  if  he  had  adopted  the 
of  the  Order  taken  in   Wilson  v.  Jones  by  the  T^c&. 
Chancellor  ofEngland^  it  would  not  have  coincided  witb 
the  opinion  of  another  judge  of  the  Court;  and  lie, 
therefore,  requested  that  the  application  might  be  nude 
to  the  Lord  Chancellor^  that  the  rule  of  practice  mjglit 
be  settied.] 


22nd  and  24M 
July. 


Mr.  Freehng  made  the  application  before  the  Led 
Chancellory  when  his  Lordship  expressed  an  opmion, 
that  the  Order  qualified,  in  effect,  the  language  of  the 
subpoena,  so  as  to  render  an  answer  necessary  only  where 
the  note  called  for  it;  and  that  the  case  was  one  in  whki 
a  traversing  note  could  be  filed ;  but  added  that,  as  there 
was  a  difierence  of  opinion,  the  question  must  not  be 
considered  as  disposed  of,  until  he  had  communicated 
with  those  judges  of  the  Court  before  whom  the  point 
had  not  yet  been  judicially  brought.  Subsequently^ 
after  having  had  such  communication,  the  Lord  Chak- 
CELLOR  affirmed  the  above  construction  of  tiie  Orders. 
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February^  and 

RN   the   year  1816,  George  Bowser ^    Thomas  Foster y  Bill  by  ■umv- 
Charhs  Banner^  and  Thomas  Gaunt,  were  entitled,  in  *"|iP*[\°jf"' 
equal  shares,  to  the  veins  of  coal  under  certain  lands  in  executors  of  a 

1  •      •  1  /»  1     partner  who 

Carmarthenshire;  and  also  to  shippmg  places  for  coal,  had  died  thir. 
Bites  of  roads,  and  other  premises,  under  leases  or  agree-  f^^^gtUa- 
ments  for  leases  for  several  terms  of  years,  finranted  or  tionofthesuit, 

•^  °  for  an  account 

made  by  Lord  Cawdor ,  Sir  H.  Owen,  and  the  Earl  of  ofthepart- 
A»hbumhamy — subject  to  rents  and  covenants.     The  ings  and  tniiu. 
fihares  of  the  partners  (except  Bowser's)  were  also  sub-  Jf^^J  the^^' 
ject  to  an  annuity  to  Stephen  Pitt.     By  a  deed  dated  the  <iecea»ed  part- 

*  "^  ''  ner  was  m- 

2iid  of  December,  1816,  Bowser,  Foster,  Bonner,  and  debtedtothe 

Gauni,  agreed  that  the  collieries  should  be  managed  by  time  of  his 

Gaunt  and  Bowser,  the  younger,  who  should  receive  the  ^J^^"^*^{u" 

nrofits;  and,  in  case  of  their  ceasing  to  manage  the  same,  costs,  on  the 

"I  1  T»  ground  of  the 

that  other  persons,  to  be  chosen  as  thereby  directed,  lapse  of  time, 
ahould  manage  and  work  the  collieries  on  behalf  of  the  S^'^orthe  *  ^" 
pereons  beneficially  interested;  and  that,  after  paying  former  partner- 
certain  specified  charges,  the  profits  should  be  divided  to  have  arisen, 
between  the  said  four  parties  in  equal  shares ;  and,  in  known,  after 

the  death  of 
the  deceased  partner. 

By  an  agreement  between  some  of  the  partners  in  a  colliery,  reciting,  that  it  was  appre- 
liended  it  would  be  competent  for  one  partner  to  determine  the  joint  interest  and  bring  the 
partnership  property  to  sale,  and  that  the  death  of  any  partner  would  have  that  effect ;  and 
that  they  were  desirous  that  their  interests  should  be  so  far  several,  that  the  share  of  any 
partner  should  be  transmissible  to  his  representatives,  and  that  the  partnership  interest 
ahonld  not  be  determined,  and  the  entire  property  sold,  without  the  consent  of  the  majority  in 
iralne,  but  each  should  be  competent  to  sell  his  own  share  only ;  it  was  agreed  that  each  of 
them  should  hold  to  himself,  transmissible  to  his  own  representatives  or  assigns,  an  aliquot 
share  of  certain  of  the  partnership  property,  and  that  their  joint  holding  should  not  be  sub- 
ject to  the  ordinary  terms  applying  to  partnership  property  so  as  to  entitle  any  one  of  them 
to  a  sale  without  the  concurrence  of  such  majority,  or  to  dissolve  the  partnership,  or  so  as 
to  cause  a  total  dissolution  of  partnership  by  the  death  of  any  one  of  them  : 

HMf  that  this  was  not  an  agreement  by  the  parties  that  the  representatives  of  a  partner, 
after  his  death,  should  continue  partners  with  the  survivors,  and  contribute  to  the  working 
of  the  colliery  on  their  joint  account ;  but  was  only  an  agreement  that  none  of  the  partners 
or  their  representatives  should  be  entitled  to  a  sale  of  more  than  his  own  share  of  the  part- 
nerahip  property. 

The  existence  of  a  creditor's  suit  for  the  administration  of  the  estate  of  a  deceased  debtor 
does  not  prevent  the  operation  of  the  Statute  of  Limitations  against  a  debt,  in  respect  of 
tihich  no  claim  is  made  under  the  decree,  temble, 

vol-.  HI.  B  B  H.  W. 
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case  any  one  of  them  should  acquire  any  interest  in 
another  colliery,  the  others  were  to  have  the  coition  of 
sharing  such  interest  with  him.  ConsideraUe  sums  of 
money  were  laid  out  upon  the  tram-roadsiy  ahipjHi^  {daceii 
and  premises ;  and  on  the  12th  of  January,  1819,  Foster, 
Banner^  and  Gaunt  signed  the  following  agreement: — 


*' Whereas  the  underngned  T.  Faster,  C  Baimer,  and 
T.  Gaunt  are  jointly,  but  as  tenants  in  conuno>n,  entitled 
as  lessees  (or  under  an  agreement  for  a  lease)  fitMn  the 
^axlof  Ashbumham,  to  a  harbour  or  ship{Hng  plaoe^and 
certain  sluices,  nulroads,  lands,  and  premisea,  in  the 
parish  of  Pembrey,  in  the  county  of  Carmarthen :  and 
whereas  it  is  apprehended  that  the  interest  of  the  ssid 
parties  in  the  premises  is  that  of  co-partners,  and  that, 
therefore,  it  would  be  competent  for  any  one  of  them  to 
determine  the  jcnnt  interest  and  bring  the  entire  part- 
nership property  to  sale ;  and  that  on  the  death  of  any 
one  of  them  a  dissolution  of  partnership,  and  consequeiil 
sale,  would  follow:  and  whereas  the  said  parties  are 
desirous  that  their  interests  should  be  so  far  seyeral,  that 
the  share  of  any  one  of  them  shall  be  transmissible  to 
his  representatives  or  assigns,  and  that  none  of  them 
shall  be  entitled,  without  the  consent  of  the  others,  or  a 
majority  in  value  of  the  whole,  to  determine  the  part- 
nership interest  and  bring  the  entire  partnership  pro- 
perty to  sale,  each  of  them  and  his  representatives  bdng 
competent  to  dispose  only  of  his  own  peculiar  share; 
now  it  is  hereby  mutually  declared  and  agreed  by  and 
between  the  said  parties  respectively,  that  each  of  than 
shall  hold  to  himself,  transmissible  to  his  own  represent- 
atives or  assigns,  an  equal  third  part  or  share  of  the 
aforesaid  premises,  and  of  any  other  premises  to  be  ac- 
quired as  afler  mentioned,  and  that  their  jcnnt  holding 
or  interest  (as  partners  in  the  profits)  shall  not  be  subject 
to  the  ordinary  laws  applying  to  partnership  and  part? 
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nenhip  property,  bo  as  to  entitle  any  one  of  them, 
without  the  conaent  or  concurrence  of  the  others,  or  a 
majority'  in  value  of  the  whole,  to  dissolve  the  partner- 
ship, or  so  as  to  cause  a  dissolution  of  partnership  by 
the  death  of  any  one  of  them.  And,  further,  that  it 
diall  not  be  competent  for  any  of  them  to  incur  any 
debt  or  raise  any  obligation  binding  upon  the  others  or 
other  beyond  the  ordinary  expense  of  works  and  con- 
tracts made  with  the  assent  of  alL  And  it  is  agreed 
that  the  covenant  or  agreement  for  a  partnership  of  and 
in  any  minesi,  collieries,  or  other  premises,  which  is  con- 
tained in  a  certain  deed,  dated  the  2nd  of  December, 
1816,  between  the  said  parties  and  Mr.  George  Bowser ^ 
or  a  corresponding  covenant  and  agreement,  shall  be 
adopted  by  the  said  above-named  parties,  Foster^  Bonr 
ner,  and  Gauni,  upon  the  same  terms  and  conditions  as 
above  mentioned  or  referred  to,  subject  to  such  modifi- 
cation, for  the  better  efiectuating  the  intent  and  interests 
of  the  said  parties,  as  counsel  may  advise;  and  also  sub- 
ject to  proper  provisions  for  raising  the  neeessary  funds 
for  taking,  opening,  and  working  to  profit,  the  mines, 
cdlieries,  and  other  premises  to  be  purchased,  hired,  or 
taken  under  such  covenant  or  agreement." 

By  an  indenture  of  the  1st  of  February,  1819,  Bowser, 
reserving  certam  rights  or  easements,  relinquished  to 
Faster,  Banner,  and  Gaunt  his  interest  in  an  agreement 
for  a  lease  of  certain  shipping  places,  roads,  veins  of  coal, 
and  premises,  to  be  made  by  the  Earl  of  Ashbumham  to 
the  four  parlies  jointly.  The  Earl  of  Ashbumham  de- 
mised the  premises  comprised  in  this  agreement,  toFoster, 
Bonner,  and  Gaunt,  by  two  indentures,  dated  the  28t]i 
of  February,  1820,  for  a  term  of  sixty  years. 

On  the  24th  of  September,  1819,  an  agreement  was 
made  between  Foster,  Bonjur,  and  Gaunt,  and  John  CaU 
throp,  whereby  CaUhrap,  in  consideration  of  10,000/. 
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paid  bj  him  to  Foster,  Bonner,  and  Gauni,  became  a 
partner  with  them  in  the  said  land,  collieries,  harboun, 
works,  and  premises ;  and  it  was  agreed  that  each  of 
them  should  have  one-fourth  part  or  share  of  the  produce, 
profits,  and  advantages  of  the  same,  and  of  the  said  co- 
venant of  partnership,  from  the  1st  of  October,  1819, 
subject  to  the  incumbrances  and  charges  thereon.  By 
an  agreement  of  a  similar  form,  dated  the  14th  of  OcUh 
ber,  1820,  in  consideration  of  10,500/L  and  one-fifth  of 
the  monies  expended  on  the  works  since  the  15th  of 
October,  1819,  ThomcisIhilvertofthecBxne  a  partner  with 
Foster,  Bonner,  Gaunt,  and  CaUhrop,  and  it  was  agreed 
that  each  of  them  should  be  entitled  to  one-fifth  of  the 
same  premises,  and  the  profits  thereof,  subject  to  the  like 
incumbrances  and  charges. 


On  the  1 1th  of  January,  1822,  Foster,  Bommer,  Gaunt, 
CaUhrop,  and  Puhertoft,  borrowed  10,0001  of  C  SB, 
and,  by  deed  of  that  date,  they  assigned  to  him  thdr 
interest  in  the  premises  demised  to  them  by  the  Eail  of 
Ashbumham,  in  the  two  indentures  of  the  28th  of  Fe- 
bruary, 1820,  by  way  of  mortgage,  to  secure  the  10,OOOi 
and  interest.  Foster  died  on  the  10th  of  May,  1822; 
and  his  executors,  Williams  and  Bonner,  proved  his  will 
In  January,  1831,  the  mortgage  of  the  premises  to  HiU 
was  assigned  to  Jones  and  Waters,  bankers  of  Carmat' 
then;  and  in  May,  1831,  Jones  and  Waters,  in  coDside^ 
ation  of  the  absolute  assignment  to  them  of  Fosta's 
interest  in  the  mortgaged  property  by  his  executors, 
released  his  estate  from  the  mortgage  debt  and  interest 
and  the  covenant  for  payment.  In  July,  1832,  Jones 
and  Waters  became  bankrupt;  and  Howell  and  Scott  \f^ 
appointed  assignees  of  their  estate. 


The  bill  was  filed  on  the  30th  of  June,  1835,  by  Tatm 
and  Butters,  assignees  of  the  estate  of  Bonner  (who  h»i 
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beoome  bankrupt),  and  hj  CaUhrop,  Pulvertofty  and 
Gaunt, — against  WUUams  and  Bonner,  as  the  executors 
of  Foster, — Howell  and  Scott,  as  the  assignees  of  Jones 
and  Waters, — and  the  personal  representatives  of  George 
Bowser;  and  the  bill  alleged  that  the  whole  of  the  sum 
of  10,000i  borrowed  from  C  Hill,  upon  mortgage  of  the 
partnership  property,  was  received  by  Foster;  that  Fos- 
ter laid  out  about  6000/.  on  partnership  purposes,  and 
that  the  other  4000/.  remained  in  Foster^ s  hands  at  the 
time  of  his  death ;  that  the  works  were  continued  by 
Bonner,  Gaunt,  Calthrop,  and  Puloertqft  until  October, 
1826,  when  Gaunt  retired,  indebted  to  the  partnership; 
that  the  works  were  then  continued  by  Bonner,  Calthrop, 
and  Pulvertoft  until  September,  1828,  when  Bonner  be- 
came bankrupt.  The  bill  prayed  that  an  account  might 
be  taken  of  the  dealings  and  transactions  of  the  partner- 
abip  between  Bonner,  Foster,  Gaunt,  Calthrop,  Pulver- 
tofty and  Bowser,  and  of  the  partnership  property  and 
effects;  and  that  the  partnership  property  and  effects 
might  be  sold  under  the  direction  of  the  Coiui:,  and  the 
produce  divided  amongst  and  paid  to  the  parties  entitled 
to  it;  and  that  the  personal  estate  of  Foster  might  be 
declared  liable  to  make  good  what  should  be  found  due 
from  his  estate  to  the  partnership ;  and  that  such  estate, 
md  also  the  estate  of  Bowser,  might  be  applied  in  due 
^urse  of  administration. 


1844. 


StaiemenL 


The  Defendants,  the  executors  of  Foster,  admitted  the 
partnership,  and  the  several  changes  therein;  but  did  not 
idmit  that  Foster  had  retained  the  4000/.  in  his  hands, 
md  denied  that  they,  the  executors,  since  the  death  of 
Foster,  had  done  any  act  by  which  his  estate  could  be- 
x>me  or  be  continued  liable  in  respect  of  the  said  part- 
lership  transactions;  and  they  submitted  that,  after  the 
;ime  which  had  elapsed  from  the  death  of  Foster  until  the 
nstitution  of  the  suit,  his  estate  was  not  liable  to  account 
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paid  by  him  to  Foster,  Bonner,  and  Gauni,  became  fl 
partner  with  them  in  the  said  land,  collieries,  harboun, 
works,  and  premises ;  and  it  was  agreed  that  each  of 
them  should  have  one-fourth  part  or  share  of  the  produce, 
profits,  and  advantages  of  the  same,  and  of  the  said  oo- 
Tenant  of  partnership,  from  the  1st  of  October,  1819, 
subject  to  the  incumbrances  and  charges  thereon.  By 
an  agreement  of  a  similar  form,  dated  the  14th  of  Octo* 
ber,  1820,  in  consideration  of  10,500^  and  one-fifUi  ol 
the  monies  expended  on  the  works  since  the  15th  o: 
October,  1819,  Thomcis  Ihilvertoft  hecsxne  a  partner  witl 
Foster,  Bonner,  Gaunt,  and  CaUhrop,  and  it  was  agreec 
that  each  of  them  should  be  entitled  to  one-fiflh  of  th 
same  premises,  and  the  profits  thereof,  subject  to  thelik< 
incumbrances  and  charges. 


On  the  11th  of  January,  1822,  Foster,  Bonner,  Gceuni 
CaUhrop,  and  Pulvertoft,  borrowed  10,000/.  of  C.  EUl 
and,  by  deed  of  that  date,  they  assigned  to  him  theii 
interest  in  the  premises  demised  to  them  by  the  Eail  a 
Ashbumham,  in  the  two  indentures  of  the  28th  of  Fe 
bruary,  1820,  by  way  of  mortgage,  to  secure  the  10,000i 
and  interest  Foster  died  on  the  10th  of  May,  1822 
and  his  executors,  Williams  and  Bonner,  proved  his  wil 
In  January,  1831,  the  mortgage  of  the  premises  to  IH 
was  assigned  to  Jones  and  Waters,  bankers  of  Carmtn 
then;  and  in  May,  1831,  Jones  and  Waters,  in  conside: 
ation  of  the  absolute  assignment  to  them  of  Foster 
interest  in  the  mortgaged  property  b^  his  executox 
released  his  estate  from  the  mortgage  debt  and  intere 
and  the  covenant  for  payment.  In  July,  1832,  /ai> 
and  Waters  became  bankrupt;  and  Howell  and  Scott  w& 
appointed  assignees  of  their  estate. 


The  bill  was  filed  on  the  30th  of  June,  1835,  by  Taiai 
and  Butters,  assdgnees  of  the  estate  of  Bonner  (who  hai 
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become  bankrupt),  and  by  CaUhrop,  Pulverioft,  and 
Gaunty — against  WUIiams  and  Bonner^  as  the  executors 
ot  Foster, — HoweU  and  Scottj  as  the  assignees  ot  Jones 
and  Watersy — and  the  personal  representatives  of  George 
Bmm;  and  the  bill  alleged  that  the  whole  of  the  sum 
of  10,000/.  borrowed  from  C  Hilly  upon  mortgage  of  the 
partnership  property,  was  received  by  Foster;  that  jRw- 
Ur  laid  out  about  6000/.  on  partnership  purposes,  and 
tkt  the  other  4000/.  remained  in  Foster^ s  hands  at  the 
time  of  his  death ;  that  the  works  were  continued  by 
iomtfy  Gaunty  Calthropy  and  Puhertoft  until  October, 
1826,  when  Gaunt  retired,  indebted  to  the  partnership ; 
that  the  works  were  then  continued  by  Bonner y  Calthropy 
2sA  Pulvertoft  until  September,  1828,  when  Bonner  be- 
came bankrupt.  The  bill  prayed  that  an  account  might 
be  taken  of  the  dealings  and  transactions  of  the  partner- 
ship between  Bonner,  Foster,  Gaunt,  Calthrop,  PuIvst' 
^ft,  and  Bowser,  and  of  the  partnership  property  and 
^ects;  and  that  the  partnership  property  and  effects 
might  be  sold  under  the  direction  of  the  Coiui:,  and  the 
produce  divided  amongst  and  paid  to  the  parties  entitled 
to  it;  and  that  the  personal  estate  of  Foster  might  be 
<ledared  liable  to  make  good  what  should  be  found  due 
from  his  estate  to  the  partnership;  and  that  such  estate, 
^i  also  the  estate  of  Bowser,  might  be  applied  in  due 
<^ur8e  of  administration. 


351 


1844. 


StaiemtnL 


The  Defendants,  the  executors  of  Foster,  admitted  the 
P^ership,  and  the  several  changes  therein;  but  did  not 
^it  that  Foster  had  retained  the  4000/1  in  his  hands, 
^d  denied  that  they,  the  executors,  since  the  death  of 
foHer,  had  done  any  act  by  which  his  estate  could  be- 
^me  or  be  continued  liable  in  respect  of  the  said  part- 
nership transactions;  and  they  submitted  that,  after  the 
"^e  which  had  elapsed  fiom  the  death  of  Foster  until  the 
institution  of  the  suit,  his  estate  was  not  liable  to  accoimt 
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Siatement. 


paid  by  him  to  Foster,  Bonner,  and  Gaunt,  became  a 
partner  with  them  in  the  said  land^  collieries,  harboun^ 
works,  and  premises ;  and  it  was  agreed  that  each  of 
them  should  have  one-fourth  part  or  share  of  the  produce, 
profits,  and  advantages  of  the  same,  and  of  the  said  co- 
venant of  partnership,  from  the  1st  of  October,  1819, 
subject  to  the  incumbrances  and  charges  thereon.  By 
an  agreement  of  a  similar  form,  dated  the  14th  of  OcUh 
ber,  1820,  in  consideration  of  10,500/L  and  one-fifth  of 
the  monies  expended  on  the  works  since  the  15th  of 
October,  1819,  Thomas  Pulvertoft  became  a  partner  with 
Foster,  Bonner,  Gaunt,  and  CaUhrop,  and  it  was  agreed 
that  each  of  them  should  be  entitled  to  one-fifth  of  the 
same  premises,  and  the  profits  thereof,  subject  to  the  like 
incumbrances  and  charges. 


On  the  1 1th  of  January,  1822,  Foster,  Bonner,  Gawit, 
CaUhrop,  and  Pulvertoft,  borrowed  10,000/.  of  C.  BB, 
and,  by  deed  of  that  date,  they  assigned  to  him  thdr 
interest  in  the  premises  demised  to  them  by  the  Eail  of 
Ashbumham,  in  the  two  indentures  of  the  28th  of  Fe- 
bruary, 1820,  by  way  of  mortgage,  to  secure  the  10,OOOi 
and  interest.  Foster  died  on  the  10th  of  May,  1822; 
and  his  executors,  Williams  and  Bonner,  proved  his  will 
In  January,  1831,  the  mortgage  of  the  premises  to  SB- 
WBS  assigned  to  Jones  and  Waters,  bankers  of  Carmar- 
then;  and  in  May,  1831,  Jones  and  Waters,  in  con8ide^ 
ation  of  the  absolute  assignment  to  them  of  Fostef* 
interest  in  the  mortgaged  property  by  his  executory 
released  his  estate  from  the  mortgage  debt  and  interest 
and  the  covenant  for  payment.  In  July,  1832,  JoMi 
and  Waters  became  bankrupt;  and  HoweU  and  Scott \f&^ 
appointed  assignees  of  their  estate. 


The  bill  was  filed  on  the  30th  of  June,  1835,  by  Tatm 
and  Butters,  assignees  of  the  estate  of  Bonner  (who  hsi 
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beoome  bankrupt),  and  by  CaUhrop,  Pulvertoft^  and 
Gaunt, — against  WilUam$  and  Bonner^  as  the  executors 
of  Foster, — Howell  and  Scott,  as  the  assignees  of  Jones 
and  Waters, — and  the  personal  representatives  of  George 
Bowser;  and  the  bill  alleged  that  the  whole  of  the  sum 
of  10,0002.  borrowed  from  C.  HiU,  upon  mortgage  of  the 
partnership  property,  was  received  by  Foster;  that  Fos- 
ter laid  out  about  6000/.  on  partnership  purposes,  and 
that  the  other  4000/.  remained  in  Foster^ s  hands  at  the 
time  of  his  death ;  that  the  works  were  continued  by 
BefKMT,  Gaunt,  Calthrop,  and  Pulverto/t  until  October, 
1826,  when  Gaunt  retired,  indebted  to  the  partnership ; 
fchat  the  works  were  then  continued  by  Bonner,  Calthrop, 
and  JPulvertoft  until  September,  1828,  when  Bonner  be- 
came bankrupt.  The  bill  prayed  that  an  account  might 
be  taken  of  the  dealings  and  transactions  of  the  partner- 
dup  between  Bonner,  Foster,  Gaunt,  Calthrop,  Pulver^ 
Uft^  and  Bowser,  and  of  the  partnership  property  and 
effects;  and  that  the  partnership  property  and  effects 
might  be  sold  under  the  direction  of  the  Coiui:,  and  the 
produce  divided  amongst  and  paid  to  the  parties  entitled 
to  it;  and  that  the  personal  estate  ot  Foster  might  be 
declared  liable  to  make  good  what  should  be  found  due 
from  his  estate  to  the  partnership ;  and  that  such  estate, 
ind  also  the  estate  of  Bowser,  might  be  applied  in  due 
hoarse  of  administration. 


351 


1844. 


Statements 


The  Defendants,  the  executors  of  Foster,  admitted  the 
lartnership,  and  the  several  changes  therein;  but  did  not 
dmit  that  Foster  had  retained  the  4000/.  in  his  hands, 
nd  denied  that  they,  the  executors,  since  the  death  of 
Taster,  had  done  any  act  by  which  his  estate  could  be- 
ome  or  be  continued  liable  in  respect  of  the  said  part- 
lership  transactions ;  and  they  submitted  that,  after  the 
ime  which  had  elapsed  from  the  death  of  Foster  until  the 
uatitution  of  the  suit,  his  estate  was  not  liable  to  accoimt 
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paid  bj  him  to  Foster,  Bonner,  and  Gatrnt,  became  a 
partner  with  them  in  the  said  land^  collieries,  harbouiS) 
works,  and  premises ;  and  it  was  agreed  that  each  of 
them  should  have  one-fourth  part  or  share  of  the  produce, 
profits,  and  advantages  of  the  same,  and  of  the  said  oo- 
yenant  of  partnership,  from  the  1st  of  October,  1819, 
subject  to  the  incumbrances  and  charges  thereon.  By 
an  agreement  of  a  similar  form,  dated  the  14th  of  Octch 
ber,  1820,  in  consideration  of  10,500L  and  one-fifth  of 
the  monies  expended  on  the  works  since  the  15th  of 
October,  1819,  JTiamas  Pulverioft  became  a  partner  with 
Foster,  Banner,  Gaunt,  and  CaUhrop,  and  it  was  agreed 
that  each  of  them  should  be  entitled  to  one-fifth  of  the 
same  premises,  and  the  profits  thereof,  subject  to  the  like 
incumbrances  and  chai^ 


On  the  1 1th  of  January,  1822,  Foster,  Bonner,  Gamt, 
CaUhrop,  and  Puhertoft,  borrowed  10,0001  of  G  BB, 
and,  by  deed  of  that  date,  they  assigned  to  him  thdr 
interest  in  the  premises  demised  to  them  by  the  Eail  of 
Ashbumham,  in  the  two  indentures  of  the  28th  of  Fe- 
bruary, 1820,  by  way  of  mortgage,  to  secure  the  10,OOOi 
and  interest.  Foster  died  on  the  10th  of  May,  1822; 
and  his  executors,  Williams  and  Bonner,  proved  his  will 
In  January,  1831,  the  mortgage  of  the  premises  to  BtU 
was  assigned  to  Jones  and  Waters,  bankers  of  Carmat' 
then;  and  in  May,  1831,  Jones  and  Waters,  in  confiide^ 
ation  of  the  absolute  assignment  to  them  of  Fosttfi 
interest  in  the  mortgaged  property  bj  his  executors, 
released  his  estate  from  the  mortgage  debt  and  interest 
and  the  covenant  for  payment.  In  July,  1832,  Jasa 
and  Waters  became  bankrupt;  and  Howell  and  Scott  \9&^ 
appointed  assignees  of  their  estate. 


The  bill  was  filed  on  the  30th  of  June,  1835,  by  Tatam 
and  Butters,  assngnees  of  the  estate  of  Bonner  (who  bad 
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become  bankrupt),  and  by  CaUhrop,  Pulvertofti  and 
Gaunt, — against  JVUHams  and  Bonner,  as  the  executors 
of  Foster, — HoweU  and  Scott,  as  the  assignees  of  Jones 
and  Waters, — and  the  personal  representatives  of  George 
Bowser;  and  the  bill  alleged  that  the  whole  of  the  sum 
of  10,000i  borrowed  from  C  Hill,  upon  mortgage  of  the 
partnership  property,  was  received  by  Foster;  that  Fos- 
ter  laid  out  about  6000/.  on  partnership  purposes,  and 
that  the  other  4000/.  remained  in  Foster^ s  hands  at  the 
time  of  his  death ;  that  the  works  were  continued  by 
Bonner,  Gaunt,  Calthrop,  and  Pulverioft  until  October, 
1826,  when  Gaunt  retired,  indebted  to  the  partnership ; 
that  the  works  were  then  continued  by  Bonner,  Calthrop, 
and  Pulvertoft  until  September,  1828,  when  Bonner  be- 
came bankrupt.  The  bill  prayed  that  an  account  might 
be  taken  of  the  dealings  and  transactions  of  the  partner- 
ship between  Bonner,  Foster,  Gaunt,  Calthrop,  Pulver- 
toft, and  Bowser,  and  of  the  partnership  property  and 
effects;  and  that  the  partnership  property  and  effects 
might  be  sold  under  the  direction  of  the  Court,  and  the 
produce  divided  amongst  and  paid  to  the  parties  entitled 
to  it;  and  that  the  personal  estate  of  Foster  might  be 
declared  liable  to  make  good  what  should  be  found  due 
from  his  estate  to  the  partnership ;  and  that  such  estate, 
and  also  the  estate  of  Bowser,  might  be  applied  in  due 
course  of  administration. 


1844. 


statements 


The  Defendants,  the  executors  of  Foster,  admitted  the 
partnership,  and  the  several  changes  therein;  but  did  not 
admit  that  Foster  had  retained  the  400021  in  his  hands, 
and  denied  that  they,  the  executors,  since  the  death  of 
Foster,  had  done  any  act  by  which  his  estate  could  be- 
come or  be  continued  liable  in  respect  of  the  said  part- 
nership transactions ;  and  they  submitted  that,  after  the 
time  which  had  elapsed  from  the  death  of  Foster  until  the 
institution  of  the  suit,  his  estate  was  not  liable  to  account 
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V, 

Williams. 


Siatemeni. 


paid  bj  him  to  Foster,  Bonner,  and  Gaunt,  became  s 
partner  with  them  in  the  said  land>  collieries,  harboun, 
works,  and  premises ;  and  it  was  agreed  that  each  of 
them  should  have  one-fourth  part  or  share  of  the  produce, 
profits,  and  advantages  of  the  same,  and  of  the  said  oo- 
yenant  of  partnership,  from  the  1st  of  October,  1819, 
subject  to  the  incumbrances  and  charges  thereon.  By 
an  agreement  of  a  similar  form,  dated  the  14th  of  Octch 
ber,  1820,  in  consideration  of  10,500/L  and  one-fifth  of 
the  monies  expended  on  the  works  since  the  15th  of 
October,  1819,  Thomas  Ihilvertoft  hecaxae  a  partner  with 
Foster,  Bonner,  Gaunt,  and  Calthrop,  and  it  was  agreed 
that  each  of  them  should  be  entitled  to  one-fifth  of  the 
same  premises,  and  the  profits  thereof,  subject  to  the  like 
incumbrances  and  charges. 


On  the  11th  of  January,  1822,  Foster,  Bonner,  Gawd, 
CaUhrop,  and  Puhertoft,  borrowed  10,000/.  of  G  BO, 
and,  by  deed  of  that  date,  they  assigned  to  him  their 
interest  in  the  premises  demised  to  them  by  the  Earl  of 
Ashbumham,  in  the  two  indentures  of  the  28th  of  Fe- 
bruary, 1820,  by  way  of  mortgage,  to  secure  the  10,OOOi 
and  interest.  Foster  died  on  the  10th  of  May,  1822; 
and  his  executors,  Williams  and  Bonner,  proved  his  will 
In  January,  1831,  the  mortgage  of  the  premises  to  iffff 
was  assigned  to  Jones  and  Waters,  bankers  of  Carmof 
then;  and  in  May,  1831,  Jones  and  Waters,  in  con8ide^ 
ation  of  the  absolute  assignment  to  them  of  Foster^ 
interest  in  the  mortgaged  property  by  his  executors, 
released  his  estate  from  the  mortgage  debt  and  iaterest 
and  the  covenant  for  payment.  In  July,  1832,  Joma 
and  Waters  became  bankrupt;  and  Howell  and  Scott \9eK 
appointed  assignees  of  their  estate. 


The  bill  was  filed  on  the  30th  of  June,  1835,  by  Talam 
and  Butters,  assngnees  of  the  estate  of  Bonner  (who  bad 
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become  bankrapt),  and  by  CaUhrap,  Pulvertofiy  and 
Gaunt, — against  WUIiams  and  Bonner ,  as  the  executors 
of  Faster y — Howell  and  Scott,  as  the  assignees  of  Jones 
and  Waters, — and  the  personal  representatives  of  George 
Bowser;  and  the  bill  alleged  that  the  whole  of  the  sum 
of  10,000i  borrowed  firom  C  HiU,  upon  mortgage  of  the 
partnership  property,  was  received  by  Foster;  that  Fos- 
ter laid  oat  about  6000/.  on  partnership  purposes,  and 
that  the  other  4000/.  remained  in  Foster's  hands  at  the 
time  of  his  death ;  that  the  works  were  continued  by 
Bonner,  Gaunt,  CaUhrop,  and  Pulvertoft  until  October, 
1826,  when  Gaunt  retired,  indebted  to  the  partnership; 
that  the  works  were  then  continued  by  Bonner,  CaUhrop, 
and  Pulvertoft  until  September,  1828,  when  Bonner  be- 
came bankrupt.  The  bill  prayed  that  an  account  might 
be  taken  of  the  dealings  and  transactions  of  the  partner- 
diip  between  Bonner,  Foster,  Gaunt,  CaUhrop,  Pulver- 
toft^ and  Bowser,  and  of  the  partnership  property  and 
effects;  and  that  the  partnership  property  and  effects 
might  be  sold  under  the  direction  of  the  Court,  and  the 
produce  divided  amongst  and  paid  to  the  parties  entitled 
to  it;  and  that  the  personal  estate  of  Foster  might  be 
declared  liable  to  make  good  what  should  be  found  due 
from  his  estate  to  the  partnership ;  and  that  such  estate, 
and  also  the  estate  of  Bowser,  might  be  applied  in  due 
course  of  administration. 


1844. 


Statement 


The  Defendants,  the  executors  of  Foster,  admitted  the 
partnership,  and  the  several  changes  therein;  but  did  not 
admit  that  Foster  had  retained  the  4000/.  in  his  hands, 
and  denied  that  they,  the  executors,  since  the  death  of 
Foster,  had  done  any  act  by  which  his  estate  could  be- 
come or  be  continued  liable  in  respect  of  the  said  part- 
nership transactions ;  and  they  submitted  that,  after  the 
time  which  had  elapsed  from  the  death  of  Foster  until  the 
institution  of  the  suit,  his  estate  was  not  liable  to  account 
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1844.  paid  by  him  to  Foster,  Bonner,  and  Gauni,  became  a 
partner  with  them  in  the  said  land,  collieries,  harbours, 
works,  and  premises ;  and  it  was  agreed  that  each  of 
them  should  have  one-fourth  part  or  share  of  the  produce, 
profits,  and  advantages  of  the  same,  and  of  the  said  co- 
venant of  partnership,  from  the  Ist  of  October,  1819, 
subject  to  the  incumbrances  and  charges  thereon.  By 
an  agreement  of  a  similar  form,  dated  the  14th  of  Octo* 
ber,  1820,  in  consideration  of  10,500/1  and  one-fiflh  of 
the  monies  expended  on  the  works  since  the  15th  of 
October,  1819,  Thomas  Pulvertoft  became  a  partner  with 
Foster,  Bonner,  Gaunt,  and  Calihrqp,  and  it  was  agreed 
that  each  of  them  should  be  entitled  to  one-fifth  of  the 
same  premises,  and  the  profits  thereof,  subject  to  thehke 
incumbrances  and  charges. 

On  the  11th  of  January,  1822,  Foster,  Bonner,  Gaunt, 
CaUhrop,  and  Pulvertoft,  borrowed  10,000i  of  C  fitft 
and,  by  deed  of  that  date,  they  assigned  to  him  thdr 
interest  in  the  premises  demised  to  them  by  the  Eail  of 
Ashhumham,  in  the  two  indentures  of  the  28th  of  Fe- 
bruary, 1820,  by  way  of  mortgage,  to  secure  the  10,000t 
and  interest  Foster  died  on  the  10th  of  May,  1822; 
and  his  executors,  Williams  and  Bonner,  proved  his  will 
In  January,  1831,  the  mortgage  of  the  premises  to  BiH 
was  assigned  to  Jones  and  Waters,  bankers  of  Carmat' 
then;  and  in  May,  1831,  Jones  and  Waters,  in  con8ide^ 
ation  of  the  absolute  assignment  to  them  of  Fosteift 
interest  in  the  mortgaged  property  hy  his  executors, 
released  his  estate  from  the  mortgage  debt  and  interest 
and  the  covenant  for  payment.  In  July,  1832,  Jwtt 
and  Waters  became  bankrupt;  and  Howell  and  Scott \f&e 
appointed  assignees  of  their  estate. 

The  bill  was  filed  on  the  30th  of  June,  1835,  by  Taim 
and  Butters,  assignees  of  the  estate  of  Bonner  (who  had 
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become  bankrupt),  and  by  CaUhrapy  Putvertofi,  and 
Gaunt, — against  Williams  and  Bonner,  as  the  executors 
of  Faster, — Howell  and  Scott,  as  the  assignees  of  Jones 
and  Waters, — and  the  personal  representatives  of  George 
Bowser;  and  the  bill  alleged  that  the  whole  of  the  sum 
of  10,000i  borrowed  firom  C.  Hill,  upon  mortgage  of  the 
partnership  property,  was  received  by  Foster;  that  Fos- 
ter  laid  oat  about  6000/.  on  partnership  purposes,  and 
that  the  other  4000/.  remained  in  Foster's  hands  at  the 
time  of  his  death ;  that  the  works  were  continued  by 
Bonner,  Gaunt,  Calthrop,  and  Puherioft  until  October, 
1826,  when  Gaunt  retired,  indebted  to  the  partnership; 
that  the  works  were  then  continued  by  Bonner,  Calthrop, 
and  Pulvertoft  until  September,  1828,  when  Bonner  be- 
came bankrupt.  The  bill  prayed  that  an  account  might 
be  taken  of  the  dealings  and  transactions  of  the  partner- 
diip  between  Bonner,  Foster,  Gaunt,  Calthrop,  Pulver- 
toft^ and  Bowser,  and  of  the  partnership  property  and 
effects;  and  that  the  partnership  property  and  effects 
might  be  sold  under  the  direction  of  the  Court,  and  the 
produce  divided  amongst  and  psdd  to  the  parties  entitled 
to  it;  and  that  the  personal  estate  oi  Foster  might  be 
declared  liable  to  make  good  what  should  be  found  due 
from  his  estate  to  the  partnership ;  and  that  such  estate, 
and  also  the  estate  of  Botoser,  might  be  applied  in  due 
coarse  of  administration. 


351 


1844. 


Statement 


The  Defendants,  the  executors  of  Foster,  admitted  the 
partnership,  and  the  several  changes  therein;  but  did  not 
admit  that  Foster  had  retained  the  4000/.  in  his  hands, 
and  denied  that  they,  the  executors,  since  the  death  of 
Foster,  had  done  any  act  by  which  his  estate  could  be- 
come or  be  continued  liable  in  respect  of  the  said  part- 
nership transactions ;  and  they  submitted  that,  after  the 
time  which  had  elapsed  from  the  death  of  Foster  until  the 
institution  of  the  suit,  his  estate  was  not  liable  to  account 
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Statement. 


paid  by  him  to  Foster,  Bonnevy  and  Gaunt,  became  a 
partner  with  them  in  the  said  land^  collieries,  harbours, 
works,  and  premises ;  and  it  was  agreed  that  each  of 
them  should  have  one-fourth  part  or  share  of  the  produce, 
profits,  and  advantages  of  the  same,  and  of  the  sidd  co- 
venant of  partnership,  from  the  1st  of  October,  1819, 
subject  to  the  incumbrances  and  charges  thereon.  By 
an  agreement  of  a  similar  form,  dated  the  14th  of  Octo* 
ber,  1820,  in  consideration  of  10,500/1  and  one-fiflh  of 
the  monies  expended  on  the  works  since  the  15th  of 
October,  1819,  Thomas  Pulvertofi  became  a  partner  with 
FostcTy  Bonner,  Gaunt,  and  CaUhrop,  and  it  was  agreed 
that  each  of  them  should  be  entitled  to  one-fifth  of  the 
same  premises,  and  the  profits  thereof,  subject  to  the  like 
incumbrances  and  charges. 


On  the  1 1th  of  January,  1822,  Foster,  Bonner,  Gaunt, 
CaUhrop,  and  Pulvertofi,  borrowed  10,000/.  of  C  fitft 
and,  by  deed  of  that  date,  they  assigned  to  him  their 
interest  in  the  premises  demised  to  them  by  the  Earl  of 
Ashbumham,  in  the  two  indentures  of  the  28th  of  Fe- 
bruary, 1820,  by  way  of  mortgage,  to  secure  the  10,OOOi 
and  interest  Foster  died  on  the  10th  of  May,  1822; 
and  his  executors,  Williams  and  Bonner,  proved  his  will 
In  January,  1831,  the  mortgage  of  the  premises  to  Wi 
was  assigned  to  Jones  and  Waters,  bankers  of  Camuff' 
then;  and  in  May,  1831,  Jones  and  Waters,  in  confiide^ 
ation  of  the  absolute  assignment  to  them  of  Fosttft 
interest  in  the  mortgaged  property  by  his  executors, 
released  his  estate  from  the  mortgage  debt  and  interest 
and  the  covenant  for  payment.  In  July,  1832,  Jimef 
and  Waters  became  bankrupt;  and  Howell  and  Scoti\f^ 
appointed  assignees  of  their  estate. 


The  bill  was  filed  on  the  30th  of  June,  1835,  by  Taim 
and  Butters,  assignees  of  the  estate  of  Bonner  (who  had 
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become  bankrupt),  and  by  Calihrapy  Pulvertqfi,  and 
Gaunt, — against  Williams  and  Bonner,  as  the  executors 
of  Faster, — Howell  and  Scott,  as  the  assignees  of  Jones 
and  Waters, — and  the  personal  representatives  of  George 
Bowser;  and  the  bill  alleged  that  the  whole  of  the  sum 
of  10,000i  borrowed  from  C.  Hill,  upon  mortgage  of  the 
partnership  property,  was  received  by  Foster;  that  Fos^ 
ter  laid  oat  about  6000/.  on  partnership  purposes,  and 
that  the  other  4000/.  remained  in  Foster's  hands  at  the 
time  of  his  death ;  that  the  works  were  continued  by 
Bonner,  Gaunt,  Calthrop,  and  Puloeriqft  until  October, 
1826,  when  Gaunt  retired,  indebted  to  the  partnership; 
that  the  works  were  then  continued  by  Bonner,  Calthrop, 
and  Pulvertoft  until  September,  1828,  when  Bonner  be- 
came bankrupt.  The  bill  prayed  that  an  account  might 
be  taken  of  the  dealings  and  transactions  of  the  partner- 
diip  between  Bonner,  Foster,  Gaunt,  Calthrop,  Pulver- 
toft^ and  Bowser,  and  of  the  partnership  property  and 
effects;  and  that  the  partnership  property  and  effects 
might  be  sold  under  the  direction  of  the  Court,  and  the 
produce  divided  amongst  and  paid  to  the  parties  entitled 
to  it ;  and  that  the  personal  estate  of  Foster  might  be 
declared  liable  to  make  good  what  should  be  found  due 
from  his  estate  to  the  partnership ;  and  that  such  estate, 
and  also  the  estate  of  Bowser,  might  be  applied  in  due 
course  of  administration. 


351 


1844. 


Statement* 


The  Defendants,  the  executors  of  Foster,  admitted  the 
partnership,  and  the  several  changes  therein;  but  did  not 
admit  that  Foster  had  retained  the  4000/.  in  his  hands, 
and  denied  that  they,  the  executors,  since  the  death  of 
Foster,  had  done  any  act  by  which  his  estate  could  be- 
come or  be  continued  liable  in  respect  of  the  said  part- 
nership transactions;  and  they  submitted  that,  after  the 
time  which  had  elapsed  from  the  death  of  Foster  until  the 
institution  of  the  suit,  his  estate  was  not  liable  to  account 
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Statement. 


paid  by  him  to  Foster,  Banner,  and  Gaunt,  became  a 
partner  with  them  in  the  said  land,  collieries,  harbours, 
works,  and  premises ;  and  it  was  agreed  that  each  of 
them  should  have  one-fourth  part  or  share  of  the  produce, 
profits,  and  advantages  of  the  same,  and  of  the  said  co- 
venant of  partnership,  from  the  1st  of  October,  1819, 
subject  to  the  incumbrances  and  charges  thereon.  By 
an  agreement  of  a  similar  form,  dated  the  14th  of  Octo* 
ber,  1820,  in  consideration  of  10,500/1  and  one-fiflh  of 
the  monies  expended  on  the  works  since  the  15th  of 
October,  1819,  TTwmas  Jhilveriqft  hecaxne  a  partner  with 
Foster,  Bonner,  Gaunt,  and  Calihrqp,  and  it  was  agreed 
that  each  of  them  should  be  entitled  to  one-fifth  of  the 
same  premises,  and  the  profits  thereof,  subject  to  the  like 
incumbrances  and  charges. 


On  the  1 1th  of  January,  1822,  Foster,  Bonner,  Gaunt, 
Calthrop,  and  Puhertoft,  borrowed  10,000i  of  C  BO, 
and,  by  deed  of  that  date,  they  assigned  to  him  thdr 
interest  in  the  premises  demised  to  them  by  the  Eail  of 
Ashhumham,  in  the  two  indentures  of  the  28th  of  Fe- 
bruary, 1820,  by  way  of  mortgage,  to  secure  the  10,OOOi 
and  interest  Foster  died  on  the  10th  of  May,  1822; 
and  his  executors,  Williams  and  Bonner,  proved  his  will* 
In  January,  1831,  the  mortgage  of  the  premises  to  BH 
was  assigned  to  Jones  and  Waters,  bankers  of  Carmof 
then;  and  in  May,  1831,  Jones  and  Waters,  in  con8ide^ 
ation  of  the  absolute  assignment  to  them  of  Fostx:f^ 
interest  in  the  mortgaged  property  by  his  executors, 
released  his  estate  from  the  mortgage  debt  and  interest 
and  the  covenant  for  payment.  In  July,  1832,  J(IM» 
and  Waters  became  bankrupt;  and  HoweU  and  Scoti\(&^ 
appointed  assignees  of  their  estate. 

The  bill  was  filed  on  the  30th  of  June,  1835,  by  Taiam 
and  Butters,  assignees  of  the  estate  of  Bonner  (who  bad 
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become  bankrapt),  and  by  CaUhrapy  Putveriqfiy  and 
Gaunt, — against  WUIiams  and  Banner^  as  the  executors 
of  foster, — Howell  and  Scott,  as  the  assignees  of  Jones 
axid  Waters, — and  the  personal  representatives  of  Creorge 
Scwseri  and  the  bill  alleged  that  the  whole  of  the  sum 
of  10,000i  borrowed  firom  C  HiU,  upon  mortgage  of  the 
pcurtnerahip  property,  was  received  by  Foster;  that  Fos- 
ter laid  out  about  6000/.  on  partnership  purposes,  and 
that  the  other  4000/.  remained  in  Foster's  hands  at  the 
tdxxie  of  his  death ;  that  the  works  were  continued  by 
B€nmer,  Gaunt,  Calthrop,  and  Pulvertoft  until  October, 
1 826,  when  Gaunt  retired,  indebted  to  the  partnership ; 
that  the  works  were  then  continued  by  Bonner,  CaUhrop, 
Mid  Pulvertoft  until  September,  1828,  when  Bonner  be- 
<^axne  bankrupt.     The  bill  prayed  that  an  account  might 
W  taken  of  the  dealings  and  transactions  of  the  partner- 
*bip  between  Bonner,  Foster,  Gaunt,  CaUhrop,  Pulver^ 
^ft^  and  Bowser,  and  of  the  partnership  property  and 
effects;  and  that  the  partnership  property  and  effects 
might  be  sold  imder  the  direction  of  the  Court,  and  the 
produce  divided  amongst  and  paid  to  the  parties  entitled 
to  it ;  and  that  the  personal  estate  of  Foster  might  be 
declared  liable  to  make  good  what  should  be  found  due 
from  his  estate  to  the  partnership ;  and  that  such  estate, 
and  also  the  estate  of  Bowser,  might  be  applied  in  due 
course  of  administration. 


1844. 


StaiemenL 


The  Defendants,  the  executors  of  Foster,  admitted  the 
partnership,  and  the  several  changes  therein;  but  did  not 
admit  that  Foster  had  retained  the  4000/.  in  his  hands, 
and  denied  that  they,  the  executors,  since  the  death  of 
Foster,  had  done  any  act  by  which  his  estate  could  be- 
come or  be  continued  liable  in  respect  of  the  said  part- 
nership transactions ;  and  they  submitted  that,  after  the 
time  which  had  elapsed  from  the  death  oS  Foster  until  the 
institution  of  the  suit,  his  estate  was  not  liable  to  account 
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or  to  any  claim  in  respect  of  the  sidd  partnerslup  dealii^ 
and  transactions.  They  stated,  moreover,  that  a  suit  had 
been  instituted  in  Michaehnas  Term,  1822,  against  then 
as  such  executors,  for  the  administration  of  the  estate  oi 
Foster f  and  that  a  decree  had  been  made  in  sudi  suit  in 
May,  1824 ;  that  no  claim  had  been  made  in  that  soil 
in  respect  of  the  partnership  transactions  in  questioii. 
and  that  a  report  of  debts  was  made  in  August,  1831j 
and  the  estate  distributed.  The  Defendants,  the  execu- 
tors of  Bowser,  submitted,  that  Foster^s  executors  weit 
bound  to  account  for  the  4000/L  The  assignees  otJomu 
and  Waters  said,  that  the  lessor  had  recoyered  the  mort- 
gaged premises  in  ejectment,  and  they  disclaimed. 


Calthropf  Ptdvertqfiy  and  Gaunt  afterwards  became 
bankrupt,  and  their  assignees  were  brought  before  the 
Court  by  supplemental  biU,  and  biU  of  i^vivor  and  sup- 
plement 


Argument, 


At  the  hearing,  Mr,  Kenyon  Parker  and  Mr.  Baetm, 
for  the  Defendants,  the  executors  of  Foster,  objected  that 
no  official  assignees  in  the  bankruptcies  of  Bonner,  or 
Jones  and  Waters,  were  parties  to  the  suit.  The  stat. 
5  &  6  Vict,  c  122,  ss.  48,  53,  provided  for  the  appoint- 
ment of  official  assignees  under  country  fiats,  whether 
issued  before  or  after  the  passing  of  that  act.  There 
was  nothing  before  the  Court  to  shew  that  such  assignees 
had  not  been  duly  appointed. 


Mr.  Walker,  for  the  Plaintiffs. 

The  appointment  of  official  assignees  in  existing  fiats 
is  not  imperative.  It  is  in  the  discretion  of  the  commi^ 
sioners:   Ex  parte  Joseph  Bowker,  &c  (a).      The  act 


(a)  2  Mont.  Dea.  &  De  Gex,  324. 
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relatiiig  to  countrj  fiats  passed  in  1842 ;  nothing  could  1844. 

therefore  i^pear  upon  the  pleadings  with  regard  to  the  Tatam 

offidal  assignees,  and  the  Court  would  not  presume  that  ^^j^li^us, 

any  such  official  asrignees  had  been  appointed  in  these  

cases.     There  were,  m  fact,  no  assets  to  collect. 


The  Vics-Chancellor  said,  that  the  appointment  of  In  ffaits  by  or 
an  official  assignee  under  the  old  fiats  was  discretionary,  ^gnen  ofa*"' 
and  the  Court  was  not  to  assume  that  such  appointments  Jj^^lJ^Ecbank- 
were  necessary  in  these  cases.    If  the  bill  had  been  filed  rnptcy  took 

place  and  the 

after  the  act  extending  to  country  bankruptcies  had  suit  was  insti- 
passed,  the  Court  would  have  required  the  official  as*  gtatatedirei^ 
siimee  to  be  a  party,  or  his  absence  to  be  accounted  for;  '^  *pp?^".  , 

-©  ^  r^  J  9  »   mcnt  of  official 

but,  as  the  bill  had  been  filed  before  the  act,  the  case  aasignees,  and 

might  proceed,  unless  the  parties  could  not  agree  upon  nee  is  a  party 

the  fact  of  whether  there  was  or  was  not  an  official  J^°  ^  heariii 

assignee  of  any  of  the  estatesof  the  bankrupts.     In  that  u>y  of  the  par- 

,  ,         ,  ties  are  entitled 

case  there  might  be  an  inquiry,  at  the  request  of  any  of  to  an  inqoiry 

j.1.  _j^  whether  an 

the  parties.  oa^i^  wui^f^ 

of  the  bank- 
rupt's estate 
has  been  ap- 

It  was  admitted  by  all  parties  that  there  was,  in  fact,  v^^^* 
no  official  assignee,  and  the  case  proceeded. 


Mr.  Walker  and  Mr.  WiUiams^  for  the  PhuntifiB,  in-  Argumeni. 
sisted,  first,  that  by  the  construction  of  the  agreement  of 
the  12th  of  January,  1819,  the  estate  of  Foster^  after  his 
decease,  continued  to  be  a  partner  in  the  collieries,  and, 
therefore,  continued  to  be  entitled  and  liable  to  account; 
secondly,  that  the  case,  being  one  of  merchants'  accounts, 
was  excepted  from  the  Statute  of  Limitations;  and, 
thirdly,  that  the  suit  against  the  executors  of  Foster  to 
administer  his  estate  prevented  the  operation  of  the 
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Statute :  Stemdale  y,  HanJdnson  [a) ;  the  adyertisements 
for  creditors  would^  also,  take  the  case  out  of  the  statute: 
Baillie  v.  Sibbald  (ft).  The  circumstance  that  the  Phdn- 
tiffs  did  not  go  m  under  the  decree  was  of  no  importance, 

standing  estate :  Lashley  v.  Hogg  (c) ;  and,  especially  in 
this  case,  in  which  the  claim  was  not  an  ordinary  debt,  but 
required  a  preliminary  proceeding,  by  bill,  or  otherwise: 
Paynter  v.  Houston  {d).  It  was  manifestly  absurd  to 
say  that  a  sur\dying  partner,  continuing  himself  liable  in 
respect  of  transactions  begun  in  the  lifetime  of  a  deceased 
partner,  was  precluded,  at  the  end  of  six  years,  from 
calling  on  the  estate  of  the  latter  for  contribution^  merely 
because  his  death  had  put  an  end  to  the  active  account 
as  between  him  and  his  surviving  partner. 


Mr.  Heathfieldy  for  the  executors  of  Bowser. 

Mr.  Metcalfe^  for  Bonner^  one  of  the  executors  of 
Foster. 

Mr.  Shecy  for  the  surviving  assignee  of  Jones  and 
Waters. 

Mr.  Kenyon  Parker  and  Mr.  Bacon^  for  WilHamSj  the 
other  executor  of  Foster ,  contended,  that  the  agreement 
of  January,  1819,  had  not  the  effect  attributed  to  it  by 
the  Pl^n tiffs;  that  the  accounts  between  the  estate  of 
Foster  and  the  surviving  partners  had  terminated  at  hi^ 
death ;  and  that  any  balance  due  on  either  side  was  not 
recoverable  after  six  years  from  that  cessation  of  the 
account, — at  least,  in  the  absence  of  any  case  shewiog 
that  liabilities,  not  then  known,  had  since  arisen. 


(a)  1  Sim.  .399. 
(5)15  Ves.  192. 


(c)  II  Ves.  602. 

(d)  3  Mer.  303. 
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Vice-chancellor  : — 

Two  questions  were  argued  in  this  case;  firsts  whether 
the  persons  representing  the  estate  of  Foster  were  to  be 
considered  as  in  partnership  with  the  owners  of  the  other 
portions  of  the  colliery  afler  Foster's  death;  and>  secondly, 
whether,  if  tiiat  were  excluded,  the  PMntifFs  could  now 
daim  an  account  of  the  partnership  transactions  prior  to 
Poiter's  death  in  1822. 


1844. 


Tatam 

9. 

Williams. 


March  \th. 
Judgment 


The  argument  in  support  of  the  affirmatiye  of  the 
first  question  depended  wholly,  as  I  understand,  upon 
the  effect  to  be  given  to  the  agreement  of  the  12th  of 
January,  1819.  For,  it  was  not  contended,  nor  could 
it  with  reason  have  been  contended,  that,  in  the  absence 
of  that  agreement,  there  was  any  thing  in  the  relation  of 
the  parties  which  could  have  entitled  the  part-owners 
of  the  colliery,  who  survived  Foster^  to  insist  that  his 
executors  should  continue  to  work  the  colliery,  on  joint 
account  with  them,  after  Foster's  death.  The  agree- 
ment of  the  2nd  of  December,  1816,  between  Bowser y 
Foster^  Bonner^  and  Gauntf  had  only  the  effect  of  pro- 
viding that  the  entire  mine  should  be  worked  for  the 
benefit  of  the  beneficial  owners,  by  agents  appointed  by 
all, — the  only  way  in  which  a  coal  mine,  belonging  to 
several  persons,  can  practically  be  worked :  Jeffreys  v. 
Smith  (a).  Then,  as  to  the  effect  of  the  agreement  of 
the  12th  of  January,  1819, — was  that  an  absolute  con- 
tract on  the  part  of  Foster,  that  he  and  his  personal 
representatives  should  continue  partners  with  the  sur- 
vivors, so  as  to  be  bound  to  work  the  colliery  on  joint 
account,  and  to  contribute  accordingly?  Or  was  it  not 
simply  an  agreement  that  the  dissolution  of  the  partner- 


(a)  I  J.  &  W.  298. 
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Judgment, 


ship,  by  the  death  of  any  one  of  the  three  parties,  should 
not  entitle  any  one  to  call  for  a  sale  of  more  than  his  own 
interest  ?  I  think  the  latter  was  all  that  was  meant,  and 
that  it  is  all  that  is  expressed,  and,  consequently,  that 
the  onus  is  upon  the  Plaintiffs  to  shew  that  the  execoton 
of  Foster y  at  his  death,  made  thanselve«  liable  to  contri- 
bute to  the  expenses  of  working  the  collieries  (a).     It  if 
positively  denied  in  these  pleadings  by  the  execoton^ 
that  they  ever  did  so ;  and  no  evidence  is  given  to  raise 
an  inference  that  they  ever  interfered  after  Faster^s  death; 
and,  if  they  did  not,  however  they  might  be  precluded 
from  establishing,  as  Plaintiffs  in  this  Courts  an  interest 
in  the  past  working  of  the  mines,  the  Plainti£b  m  these 
causes  cannot  obtain  relief  against  them  in  the  case  sup- 
posed :  Norway  v.  Roe  ip).    And,  even  if  the  oonstmctioii 
of  that  agreement  were  otherwise,  yet,  adverting  to  the 
facts  that  it  was  not  referred  to  in  either  of  the  subse- 
quent agreements  entered  into  on  the  admission  of  Cclr 
throp  and  Puhertofi,  and  that  it  was  not  brought  fbrwaid 
or  insisted  upon  until  thirteen  years  aftervirards,  it  may 
be  doubtful  whether  this  Court  would  not  presume  thai 
the  agreement  itself  was  abando^ed,  or,  at  aH  events, 
refuse  to  enforce  it.     I  am,  therefore,  of  opinion,  thai 
such  account  (if  any)  as  the  Plaintif&  may  eventually 
appear  to  be  entitled  to  against  the  estate  of  JFosto', 
must  be  confined  to  the  dealings  and  transactions  of  the 
partnership  prior  to  his  death ;  and  the  only  remaining 
question  is,  whether  the  Plaintiffs  are  entitled  to  that 
account. 


The  answer  of  Foster^ s  executors  to  this  demand  is 
founded  wholly  on  the  time  which  elapsed  between  Fa* 
ter^s  death  and  the  filing  of  the  bill;  viz.  fiom  the  lOth 


(a)  See  1  Hare,  360,  369. 


(&)  19  Ves.  144. 
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of  May,  1822,  until  the  SOth  of  June,  1835.  I  must, 
upon  theae  i^eadings  and  on  the  evidence,  assume  that 
Foiief^s  executors  have  not,  by  any  act  of  theirs,  since 
his  death,  made  themselves,  or  the  estate  of  Foster^  liable 
to  this  part  of  the  Plaintiffs'  demand.  The  estate  of 
Foster  was,  undoubtedly,  liable  to  this  account  at  his 
death,  and  as  deaiiy  continued  so  for  some  period  of 
time.  The  question  is,  how  long  it  continued  to  be  so 
fiflble  by  force  of  the  original  contract,  and  whether  that 
liability  existed  at  the  time  of  filing  the  bilL 

The  question  how  long  the  estate  of  a  deceased  part- 
ner oontinues  liable  to  the  demands  of  surviving  partners, 
is  not,  I  apprehend,  the  subject  of  any  positive  statutory 
enactment,  except  so  far  as  this  Court  may  found  its 
rules  upon  analogous  cases  at  law.  The  cases  at  law 
which  appear  to  have  been  commonly  argued  upon  in 
this  Court,  as  affording  an  analogy  in  questions  be- 
tween partner  and  partner  after  a  dissolution  of  partner- 
ship, are  those  which  fall  within  the  exception  as  to 
merchfuits'  accounts  in  the  Statute  of  Limitations  {a). 
Now,  notwithstanding  the  doubts  which  appear  for  a  long 
time  to  have  hung  over  the  construction  of  that  excep- 
tion in  the  statute,  I  understand  the  rule  at  law  now  to  be 
settled,  that,  if  all  dealings  have  ceased  for  more  than  six 
years,  the  statute  (even  between  merchant  and  merchant, 
thdbr  factors  and  agents)  is  a  bar  to  the  whole  demand, 
except  where  the  proceeding  is  an  action  of  account,  or 
perhaps  an  action  upon  the  case,  for  not  accounting: 
IngKs  V.  Hcagh  (i),  Cottam  v.  Partridge  (c),  in  which 
cases  the  antecedent  authorities  are  referred  to.  Upon 
the  question  whether  one  partner  could,  at  law,  main- 
tain an  action  of  account  against  his  co-partner,  1  shall 
refer  only  to  the  very  elaborate  argument  of  Mr. 


857 


1844. 


Tatam 

V, 

Williams. 


Judgmentn 


(a)  21  Jac.  1,  c.  16,  s.  3.  (6)  8  Mees.  &  Wels.  760. 

(c)  4Man.&Gr.  271. 
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Hayei  (a)  in  Cottam  v.  Partridge.     In  this  Court  there 
is  direct  and  very  high  authority  for  the  propoation  that 
a  court  of  equity  will  not^  after  ux  years'  acquiescence 
unexplained  by  circumstances,  or  countervailed  by  ao- 
knowledgment,  decree  an  account  between  a  surviving 
partner  and  the  estate  of  a  deceased  partner :   Barber  v. 
Barber  {b)y  Auli  v.  Goodrich  {c\  Bridges  v.  Mitchell  (i), 
(a  case  spoken  of  by  Lord  EUon  in  Foster  v.  Hodgson  (e) 
as  a  case  of  authority),  to  which  may  be  added  also  the 
case  of  Martin  v.  Heathcote  (/),  and  Lord  Henley*s  note 
upon  that  case  (  g^     The  authority  of  the  case  of  Barber 
y.  Barber^  and,  consequently,  the  authority  of  the  other 
cases  is,  without  doubt,  much  shaken  by  the  observations 
of  Lord  Brougham  in  moving  the  judgment  of  the  House 
of  Lords  in  the  case  of  Robinson  v.  Alexander  (A).     For, 
notwithstanding  Lord  CottenhanCs  remark  in  Mirehouse 
V-  Scaife  ( t ),  to  the  effect,  that  the  judgment  of  the 
House  of  Lords  in  any  given  case  does  not  involve  an 
approbation  of  all  the  reasons  which  each  peer  may  have 
given  for  his  vote,  so  as  to  make  those  reasons  binding 
upon  courts  of  inferior  jurisdiction,  it  is  impossible  not 
to  defer  to  the  opinion  to  which  I  have  adverted,  and, 
perhaps,  difficult  to  explain  the  judgment  of  the  House 
of  Lords  upon  any  other  reasons,  notwithstanding  the 
special  circumstances  of  that  case.     But  Lord  Brougham 
in  that  case  acknowledged,  in  the  clearest  manner,  that, 
whether  by  analogy  to  the  statute,  or  for  any  reason, 
six  years  was  or  was  not  a  bar  in  that  case,  it  was  the 
duty  of  a  court  of  equity  to  consider  whether,  under 
circumstances  of  delay,  a  decree  should  be  made.    In 
this  case  it  is  unnecessary  that  I  should  rely  upon  the 


(a)  4  Man.  &  Gr.  278. 
{b)  18  Ves.  286. 

(c)  4  Rus8.  430. 

(d)  Gilb.£q.Rep.224 ;  Bunb. 
217;  16  Vin.Ab.,  tit.  Limitation, 
E.  2,  pi.  7,  p.  110. 


(e)  19  Ves.  185. 
(/)  2  Eden,  169. 

iff)  lb. 

(A)  8  Bligh,  N.  S.  352  ;  3  CI. 
&  Fin.  717. 

(f )  2  Myl.  &  Cr.  704. 
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cases  which  have  decided  that  this  Court  will  not  give 
relief  after  six  years  of  delay  wholly  unaccounted  for^ 
inasmuch  as  in  this  case  it  was  not  six  years,  but  a  clear 
period  of  thirteen  years  which  elapsed  between  the  death 
of  Faster  and  the  filing  of  the  bill,  and  no  excuse  is  given 
for  that  delay. 

In  addition  to  the  delay  which  has  occurro^  it  appears 
that  in  1822  a  bill  was  filed  for  the  administration  of 
the  estate  of  Foster^  a  decree  in  the  cause  was  made  in 
1824,  and  in  1831  there  was  a  report  of  debts.  In  that 
suit,  Bonner^  one  of  the  executors,  who  was  abo  a  sur- 
viving partner  in  the  colliery,  was  a  defendant.  No 
cbum  in  respect  of  the  matters  now  in  question  appears 
to  have  been  made  in  the  suit  in  which  the  assets  of 
Foster  were  in  course  of  administration,  and  those  assets 
have  been  distributed. 

It  was  said,  however,  that,  although  the  estate  of 
Faster  may  not  be  liable  in  respect  of  any  new  trans- 
action entered  into  after  Foster* s  death,  the  contracts  and 
other  transactions  of  the  partnership  depending  between 
them  and  third  parties, — that  is,  contracts  and  other 
transactions  of  the  partnership  to  which  Foster  was  liable 
with  hb  co-partners  to  strangers  dealing  with  the  firm,— 
may  be  shewn  by  the  Plaintifis  not  to  have  been  wound 
up  until  a  very  recent  time  before  filing  the  bill.  But 
on  this  point  it  is  sufficient  to  say  that  the  bill  makes  no 
such  case. 

Bill  dismissed  with  costs  as  against 
the  executors  of  Foster. 
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1844. 


Judgment, 


It  was  admitted  that  the  only  object  of  the  suit  was  the  4000/. 
charged  to  have  been  retained  by  Foster.  No  party  desired  a  de- 
cree in  respect  of  any  other  matter. 
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2Qth  January^ 

22nd,  2Zrdy  |- 

24M  Feb, 


FLETCHER  v.  STEVENSON. 


Id  an  admini- 
stration snit,  it 
appeared  that 
the  testator 
and  his  sanriv- 
ing  partners 
were  lessees  of 
certain  iron 


B  •  FLETCHER,  by  his  will,  dated  in  1832,  gave  tiic 
Plaintiff,  his  wife,  a  legacy  of  25i,  to  be  paid  on  the  day 
after  his  death,  and  directed  his  debts  and  funeral  and 
testamentary  expenses  to  be  paid  out  of  his  personal 
estate,  and  charged  his  real  estate  with  the  deficiency 
mUes for  a^**'  (if  ^^j)\  w^d  ^^  gave  the  residue  of  his  personal  estate 
ofThid^deren  ^^^  ^  ^^  ^^  estate  to  trustees,  upon  trusty  aa  to  cer- 
werc  unexpired,  tain  fumiture  and  effects,  to  permit  the  Pkintiff  to  use 

and|  as  such 

lessees,  were      and  enjoy  the  same  for  her  life  or  widowhood;  and  as  to 

subject  to  co- 
venants for 
rent,  repairs, 
insurance,  &c. ; 
and  that,  by 
the  articles  of 
partnership, 
the  executors 
of  a  deceased 
partner  might 
elect  to  become 
partners  in 
the  concern,  or 
to  withdraw 
the  capita]  of 
the  deceased 
therefrom : — 
Held,  that, 
although  the 
executors  had 
elected  not  to 
become  part- 
ners, and  no 
breach  of  the 
covenants  ap- 
peared to  have  _  .  .    , 

as^ttS^covct'*    *^  annuity  of  10/.  only ;  and  from  such  her  second  mar- 
nants,  if  riage,  upon  trust  to  suffer  the  residue  of  the  said  annual 

broken,  might     . 

leave  the  estate  income,  afler  payment  of  the  said  annuities,  to  accumulate 
liable  to  de-  ^    ^^^  ^^  benefit  of  his  estate  during  the  lifetime  of  his 

mands  suffi- 
cient to  absorb  it,  the  interest  as  well  as  the  principal  of  the  residuary  estate  most  be  re- 
tained to  answer  any  such  possible  demands,  until  the  extent  of  the  liability  could  be  as- 
certained ;  or,  if  any  part  of  the  interest  or  income  should  be  paid  to  the  tenant  for  life,  it 
could  only  be  on  security  to  refund  the  same,  if  required  to  satisfy  any  such  fitore  d^ 
mand. 


the  residue  of  such  personal  estate,  to  sell  and  diqpGse 
of  such  parts  thereof  as  did  not  consist  of  money^  and  to 
invest  the  whole  of  such  residuary  personal  estate  as 
therein  mentioned;  and  as  to  the  real  estate,  upon  trust, 
during  the  lifetime  of  his  wife,  to  set,  let,  and  manage 
the  same,  and  receive  the  rents  and  profits  thereof  and, 
afler  applying  a  competent  part  in  keeping  the  sidd  real 
estate  in  repair,  to  pay  and  apply  an  annuity  of  50/., 
during  the  life  of  his  wife,  for  the  benefit  of  his  niece 
Mary  Fletcher^  with  remainder  to  her  children^  or  as  she 
should  appoint.  And  the  testator  directed  his  trustees 
to  pay  and  apply  the  residue  of  the  rents,  interest,  divi- 
dends, and  profits  of  his  real  and  residuary  personal 
estate  to  his  wife  for  her  life  or  widowhood ;  and  if  she 
married  again,  then  upon  trust  to  pay  to  her  thereout 
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wife.  And  the  testator  directed  his  sud  tnistees,  after 
the  decease  of  his  wife,  to  sell  the  said  real  estate,  and 
to  stand  possessed  of  the  proceeds  thereof,  and  the  re- 
sidoary  personal  estate  upon  trust  to  pay  1000/.,  part 
thereof^  to  his  said  niece,  or  her  issue,  if  she  should  be 
dead^  leaving  issue,  in  manner  therein  mentioned;  and 
as  to  the  residue,  upon  trust  to  pay  the  same  and  all  un- 
^jplied  accumulations  unto  his  sisters  Etiza  and  Sarah, 
and  his  wife's  brother /oftn  Price,  as  tenants  in  common. 
By  a  codicil  made  in  1840,  the  testator  republished  his 
willf  and  appointed  another  executor.  The  testator 
£ed  in  1840.  The  bill  was  filed  by  the  widow, — against 
the  trustees  and  executors,  the  testator's  niece  and  her 
children,  and  the  three  residuary  legatees, — ^for  the  exe- 
cution of  the  trusts  of  the  wilL 


1844. 
Flbtcher 

V. 

Stbybnson. 
Siaiemeni. 


The  executors  by  their  answer  stated,  that,  by  an 
indenture  of  lease,  dated  the  1st  of  July,  1834,  the 
Earl  of  BakarrcLS  demised  to  the  testator  and  four 
oilier  persons,  their  executors  and  administrators,  cer- 
tain iron  foundries,  workshops,  a  fire-brick  manufac- 
tory, wharf,  coal  basin,  and  other  buildings,  closes 
of  land,  and  premises,  situated  in  the  county  of  Law 
easier,  together  with  the  steam-en^es,  bodies,  cylin- 
ders, shafts,  pipes,  mill-gearing,  and  fixtures  thereon 
or  attached  thereto,  for  the  term  of  twenty-one  years, 
at  the  yearly  rent  of  1568i!. ;  and  the  sdd  testator,  and  the 
fbor  other  lessees  thereby,  among  other  things  jointly 
and  severally,  and  for  their  several  and  respective  heirs, 
executors,  and  administrators,  covenanted  with  the  sidd 
Earl  and  the  reversioner  for  the  time  being  to  pay  the 
said  annual  rent,  and  all  taxes,  rates,  and  assessments,  in 
tespect  of  the  said  premises,  and  to  repfur  the  messuages, 
steam-en^nes,  fixtures,  and  things,  and  to  purchase  and 
provide  new  engines,  fixtures,  and  things,  as  the  case 
require,  and  to  insure  and  keep  insured  during 
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Statement* 


the  term  the  messuages,  buildings,  and  premises,  against 
damage  by  fire,  and,  in  case  of  suoh  damage,  to  apply  the 
monies  received  by  virtue  of  the  policy  of  insurance  as 
therein  mentioned.  And  that  it  was  thereby  agreed, 
that,  if  one  or  two  of  the  said  lessees  should  die  during 
the  term,  and  his  or  their  executors  or  administratoFB 
should,  within  six  months  after  such  death,  pay  or  tender 
to  the  earl,  or  the  reversioner  for  the  time  being,  lOOOil, 
then  the  said  covenants  and  agreements  on  the  part  of 
each  or  either  of  such  two  lessees,  whose  executors  or 
admimstrators  should  pay  or  tender  such  sum,  should 
cease  and  determine,  and  all  liability  at  law  or  in  equity 
in  respect  of  any  future  breach  or  non-perfbrmanoe 
thereof  be  absolutely  released  and  discharged,  but  not  bo 
as  to  release  or  discharge  the  said  surviving  lesseeai,  or 
the  covenants  and  agreements  on  their  parts  and  be- 
halves. The  executors  further  stated,  that  the  testator 
and  the  other  four  lessees  entered  into  partnership  for 
the  said  term  of  twenty-one  years  in  the  trade  of  iron- 
founders,  steam-en^ne  makers,  iron-forgers,  and  fiie* 
brick  makers ;  and  by  articles  of  partnership  made 
between  them,  dated  the  30th  of  May,  1835,  option  was 
given  to  the  executors  of  a  partner  who  should  die,  or 
any  person  or  persons  appointed  by  the  deceased,  to 
become  a  partner  or  partners  for  the  residue  of  the  term; 
or,  if  the  executors  or  administrators  of  any  one  or  two 
of  the  partners  who  should  die  within  the  first  seventeen 
years  should  elect  not  to  become  such  partner,  they  the 
executors  or  administrators  of  each  such  deceased  part- 
ner should  receive  from  the  survivors  the  siun  of  lOOOL, 
and  the  interest  of  the  deceased  partner  should  cease  and 
determine,  and  his  share  of  the  capital  be  paid  out,  as 
therein  mentioned.  The  executors  further  stated,  that 
J.  F,  CarweUy  one  of  the  four  other  lessees  and  partners, 
retired  from  the  partnership,  and  by  indenture  dated 
the  4th  of  July,  1838,  conveyed  and  assigned  all  hia 
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estate  and  intexeat  in  the  hereditaments  and  premises 
oomprLaed  in  thfi  said  demise  to  the  testator  and  the  three 
oontinning  partners,  their  executors,  administrators,  and 
asdlgnsy  and  the  testator  and  the  three  continuing  part- 
ners, for  themselves,  jointly  and  severallj,  and  for  their 
seyeral  and  respective  heirs,  executors,  and  administra- 
ton,  covenanted  with  Cartoetty  his  executors,  admini- 
strators, and  assigns,  to  pay  the  rent  and  perform  the 
covenantai,  and  to  indemnify  him,  his  heirs,  executors, 
and  administrators,  of  and  from  all  costs,  charges,  losses, 
dsmages,  and  expenses  which  could  or  might  arise  from 
die  non-payment  or  non-performance  thereof.  The 
executors  stated,  that  the  testator,  with  the  other  con- 
tiniung  partners,  carried  on  the  partnership  business 
uitil  his  death.  The  executors  also  stated,  that  they 
had  elected  to  put  an  end  to  the  partnership,  and 
had  applied  to  the  Earl  of  Balcarras  and  to  Carwell 
to  release  the  estate  of  the  testator  from  the  covenants ; 
that  the  Earl  was  willing  to  receive  the  1000/.,  and  to 
release  the  estate  from  its  liabilities  to  him,  but  that 
Carwell  refused  to  release  the  estate  from  any  demand 
onder  the  deed  of  indemnity ;  and  that,  in  consequence 
of  sach  refusal,  and  with  the  concurrence  of  the  phuntiff, 
tliey  had  not  thought  it  advisable  to  pay  the  1000/. 
U>  the  Earl;  and  they  submitted,  therefore,  that  the 
tetiator's  estate,  and  themselves  in  respect  thereof,  re- 
Dudned  liable  to  all  the  covenants  and  provisions  of  the 


1844. 


Stivinson. 
StateiMnt, 


The  Defendants,  the  residuary  legatees,  by  their 
KDSwersb  |ubmitted,  that  a  part  of  the  personal  estate  of 
Ili0  te8tat(»r  ought  to  be  set  apart  to  answer  the  con- 
taigeiit  claims  which  might  be  made  thereon. 


1842. 


At  the  hearing  of  the  cause,  besides  the  common    j^^^  i^^, 
VOL.  in.  c  c  H.  w. 
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V. 

Stbybnson. 


inquiries  proper  for  the  adminiBtration  of  the  estate^ 
special  inquiries  were  directed  with  reference  to  the 
contingent  liability  referred  to. 


Special 
Inquiry, 


Ordered,  that  the  Master  inquire,  &c.,  whether  the  testator's  ettata 
is  or  ought  to  be  subject  to  any,  and  what  liability,  with  reject  to 
the  lease  of  the  Ist  of  July,  1834,  or  the  articles  of  partnership  of 
the  30th  of  May,  1835,  or  the  partnership  business  carried  on  by  the 
testator,  or  with  respect  to  the  indenture  of  the  4th  of  July,  1838,  in 
the  pleadings  mentioned,  and  the  particulars  of  such  liability;  and 
whether  anything,  and  what,   can  be  done  with  respect  to  nidi 
liability,  or  with  respect  to  getting  rid  of  or  meeting  or  providing 
for  the  same.      And  the  Master  is  to  ascertain,  &c.,  whether  or 
not  the  defendants  (the  executors)  acted  properly,  under  the  dxcmn- 
stances,  in  electing  not  to  become  partners  in  the  concern  in  the 
pleadings  mentioned,  and  in  electing  not  to  take  advantage  of  the 
proviso  contained  in  the  said  indenture  of  lease,  by  which  the  hein^ 
executors,  or  administrators  of  any  one  or  two  of  the  leasees  wlie 
should  first  die  might,  on  payment  or  tender  of  the  sam  of  lOOOii 
become  released  and  discharged  from  liability  in  respect  of  sdj 
future  breach  or  non-performance  of  the  covenants  and  agreemenli 
contained  in  the  said  lease. 


1843. 
Nov.  Wth. 


Report, 


The  Master  stated  the  particulars  of  the  real  and  pe^ 
sonal  estate  of  the  testator,  and  that  he  had  published  the 
usual  advertisements  for  creditors;  but  hedid  not  find,  thift 
there  was  any  debt  of  the  testator  remaining  unsatisfied, 
no  creditor  having  proved  or  claimed  any  debt  before  him* 
And,  with  reference  to  the  above  inquiry,  the  Mastear 
stated  the  lease  of  the  1st  of  July,  1834,  the  partnershij^ 
and  execution  of  the  articles  of  the  30th  of  May,  1835, 
the  retirement  of  Carwell  in  1838,  and  the  assignment 
and  indemnity  of  the  4th  of  June,  1838,  as  set  forth  bi 
the  answer.  The  Master  also  proved,  that  the  testator, 
imtil  his  death  in  1840,  continued  the  partnership  bofli- 
ness  with  the  three  other  partners ;  that  the  Eail  of 
Bakarras  was  willing  to  accept  the  lOOOiL,  and  leletfe 
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the  testator's  estate  from  the  liabilities  under,  the  cove- 
nants in  the  lease,  but  that  Carwell  refused  to  release 
the  testator's  estate  from  any  liabilities  under  the  deed 
ol  indenmily,  or  to  come  to  any  agreement  for  that  pur- 
pose, in  consequence  whereof  the  testator's  estate  would 
remain  liable  to  all  the  covenants  of  the  lease  to  which 
Carwell,  his  executors  or  administrators,  was,  or  were,  or 
should  be  liable ;  and  he  found,  that  the  lease  would  ex- 
pire by  lapse  of  time  in  the  year  1855,  until  which  time 
the  liabilities  (if  any)  of  the  testator's  estate  under  such 
kase,  and  indemnity  to  Carwell,  could  not  be  ascertained 
or  liquidated, — that  nothing  could  be  done  with  respect 
to  getting  rid  of,  meeting,  or  providing  for,  such  liabili- 
ties^— and  that  the  executors  acted  properly,  under  the 
circamstances,  in  electing  not  to  become  partners  in  the 
ooQcem,  and  not  to  take  advantage  of  the  provision  in 
the  lease,  by  paying  the  1000^  to  the  Earl  of  Balcarras. 

The  personal  estate  of  the  testator  consisted  of  various 
specific  articles  which  had  not  been  converted,  a  sum  of 
Consols,  standing  in  the  names  of  the  executors,  and 
some  cash  in  their  hands.  It  was  admitted  that  there  was 
a  possibility  that  breaches  of  covenants  in  the  lease  might 
happen,  the  amount  of  the  liability  in  respect  of  which 
would  be  sufficient  to  exhaust  the  estate  of  the  testator, 
even  if  it  were  accumulated  until  the  expiration  of  the 
lease,  at  compound  interest.  At  the  hearing  for  further 
directions. 


1844. 
Flbtcher 

V, 

Stsvbnson.' 
Report. 


Mr.  Ramilhf  and  Mr.  FoUett,  for  the  Plaintiff,  the 
widow,  claimed  payment  of  the  income  of  the  residuary 
estate. — It  might  be  true  that  the  corpus  of  the  residuary 
estate  ought  to  be  set  apart  to  answer  the  contingent 
liabilities  under  the  covenants,  {Simmons  v.  Bolland{a), 
Hawkins  v.  Day  (&)),  but  that  rule  did  not  apply  to  the 


(a)  3  Mer.  547. 


(b)  Ambl.  160  ;  S.  C,  3  Mer.  555^  n. 

cc  2 


Argument. 
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accrolng  interest  to  which  the  Plaintiff  had^  under  the 
will^  a  present  right, — to  which  no  present  creditor  had 
any  claim, — and  the  payment  whereof  to  the  Plaintiff 
would  leave  the  whole  residuary  estate  still  untouched 
as  a  security  to  the  creditor  under  the  covenants,  if  any 
such  creditor  there  should  ever  be.     It  was  not  the  iatj 
of  an  executor  to  accumulate  interest  for  the  benefit  of 
creditors :  if  he  made  interest  of  the  testator's  estate  in 
his  hands,  he  might  be  charged  with  it;  but  if  he  chose 
to  take  the  money,  and  lock  it  in  a  box,  he  would  not,  in 
an  action  at  law  either  by  a  simple  contract  or  specialty 
creditory'be  charged  with  anything  more  than  he  had  actu- 
ally possessed.     It  was  only  in  a  court  of  equity  that  an 
executor  was  required  to  make  interest  of  the  ftihd  con- 
fided to  him.     The  liability  under  the  covenants,  if  it 
ever  arises,  will  be  merely  a  legal  demand ;  and  if  tk 
creditor  then  has  all  that  the  law  would  have  given  him, 
he  will  have  no  cround  of  complaint  merely  becaose 
equity  has  not  interfered  to  give  him  more     It  h» 
never  been  the  rule  or  practice  at  law  or  in  equity  to  pie- 
serve  more  than  the  corpus  of  the  fund  for  the  contingent 
creditor :  this  is  seen  by  the  security  which  is  required 
from  legatees  to  refund,  if  contingent  liabilities  should 
arise,  as  in  Simmons  v.  Bollandy  JEeles  v.  Lambert  (a),  and 
Nector  v.  Gennet  (i).     There  is  no  case  in  which  that 
security  has  been  required  to  extend  beyond  the  amoont 
of  the  legacy  actually  paid ;  but,  according  to  the  prin- 
ciple suggested  by  the  executors  and  parties  in  remain- 
der in  this  case,  the  security  ought  to  extend  to  the  re- 
payment of  the  legacy  with  all  intermediate  interest  and 
profits.     The  relative  rights  of  the  parties  are  these: 
the  creditor  is  entitled  to  what  the  law  would  give  hnn 
if  he  sued  on  the  covenant ;  the  tenant  for  life  is  en- 
titled to  the  current  income,  keeping  down  the  interest 


(a)  Cited,  3  Mer.  552. 


{h)  Cited,  lb. 
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of  the  OTigting  debts  that  bear  interest  (a),  and  to  the 
inooine  of  the  reduced  fund  after  the  debts  are  paid  off; 
and  the  remainderman  is  entitled  to  the  corpus,  at  the 
expiration  of  the  life  estate,  subject  (as  the  tenant  for 
fife  is)  to  the  reducti<m  of  the  amount  of  his  fund  when 
and  as  debts  may  arise.  The  fallacy  in  the  argument  for 
zetaining  the  interest  is^  in  assuming  that  state  (9^4iings 
actually  now  to  exist  which  may  by  posdlnlity  exist 
hereafiery  and  for  which  provision  is  to  be  made.  The 
debts  of  the  testator  must  be  paid,  but  not  before  they 
aze  due.  Until  the  debt  arises,  the  will  of  the  testator 
oonfers  the  only  title.  If  the  estate  bears  fruit,  the  dis- 
poation  of  the  usufiruct  is  governed  by  the  will,  imtil  the 
moment  that  a  paramount  claim  appears.  The  creditor^ 
when  he  has  established  his  demand,  has  a  right  to  be 
satiafied  out  of  the  naked  estate  as  it  stood  after  all  prior 
daims  were  satisfied.  He  is  entitled  to  have  the  estate 
amply  secured ;  he  has  no  right  to  have  it  beneficially 
managed  so  as  to  make  a  profit  upon  it,  and  thereby  to 
increase  the  assets.  It  is  the  inflexible  rule  of  this 
Courts  not  to  interfere  for  that  purpose  on  behalf  of  a 
OKeditor(ft);  stiU  less  will  it  so  interfere  on  behalf  of 
those  who  never  may,  and  most  probably  never  will,  be 
creditors.  Unless  the  interposition  of  the  Court  was 
called  for  upon  its  ordinary  principles,  there  wiU  be  no 
disposition  to  extend  it  where  the  effect  would  be  to 
withhold  firom  the  widow  of  the  testator  her  munte- 
nance  for  at  least  eleven  years,  and  probably  during  the 
wholeof  her  life. 


1844. 
Flstchbr 

V. 

Stbvknson. 
Argument. 


Mr.  BaurdiUan,  for  the  Defendant  Mart/  Fletcher  and 
her  children,  adopted  a  similar  argument,  deprecatory  of 
the  retention  of  the  fund. 


(a)   See  Faulkner  y.  Daniel^ 
ante,  p.  199. 


(b)  See  CoUmt<m  v.  Ballard, 
2  Hare,  119. 
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Flktchbr 

r. 
Stevenson. 

Argument, 


Mr.  Tinney  and  Mr.  Fleming^  for  the  Defendants  the 
sisters  and  brother-in-law  of  the  testator^  the  residuary 
legatees  in  remainder. 

It  is  incorrect  to  describe  the  debt  or  liability  nnder 
the  covenants  as  contingent ;  it  is  a  present  liability  to 
a  future  debt, — ^therc  is  only  uncertainty  in  amount* 
Suppose  the  amount  were  now  ascertained,  but  the 
•  time  of  payment  would  not  arrive  until  ten  years  hence  s 
could  the  tenant  for  life  claim  the  income  of  the 
gate  fund  for  the  whole  time  that  the  payment  was 
pended?  or  must  not  a  fund,  sufBcient,  with  the  interest 
which  would  accumulate  upon  it,  to  pay  the  debt  when 
it  becomes  due,  be  separated  from  the  corpus  from  the 
death  of  the  testator?     Or,  suppose  a  debt  is  due  to  the 
estate,  and  is  not  recovered  for  many  years  after  tlie 
death  of  the  testator :  is  not  the  tenant  for  life,  or  his 
representatives,  entitled  to  interest  on  the  fund  so  reco- 
vered ?     Suppose  a  debt  of  the  testator  owing  on  a  pro- 
missory note,  payable  at  the  end  of  two  years,  and  the 
executor,  on  being  allowed  a  discount,  pays  the  debt 
immediately  out  of  the  estate  in  his  hands :  could  Ae 
tenant  for  life  impeach  the  anticipated  payment  as  a 
breach  of  trust  ?     The  question  in  this  case,  however, 
does  not  depend  on  that  argument.     The  covenants  are 
for  the  payment  of  rent  at  fixed  times.    The  lessor  may 
not  sue  the  executors  immediately  upon  the  breach  of 
covenant  occurring :  it  is  sufficient  for  him  to  sue  within 
twenty  years,  and  he  may  then  recover  not  merely  the 
rent  in  arrear,  but  the  interest  on  the  arrears ;  (stat  3& 
4  Will.  4,  c.  42,  s.  28) ;  and  even  according  to  the  a^ 
gument  for  the  Plaintiff,  the  tenant  for  life  must  bear 
that  part  of  the  claim.    The  proposition  that  a  principal 
debt  is  to  be  paid  out  of  the  corpus,  and  interest  out  of 
interest,  is  untenable :  it  is  a  mode  of  administration 
which  is  impracticable.     The  simple  question  is^  what 
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is  the  readae  of  the  estate  ?  Whether  there  is  a  tenant 
for  life  or  not,  the  rule  of  administration  is  the  same : 
the  fund  in  either  case  most  be  impounded  to  answer 
the  demands  upon  it. 

Mr.  Spenee  and  Mr.  Baztifyeite,  for  the  executors,  con- 
troverted the  proposition  that  the  interest  on  the  residue 
was  not  legal  assets  with  which  the  executors  would  be 
diaiged.  It  was  a  part  of  the  estate  which  came  to  the 
executors  in  right  of  their  executorship,  and  for  which 
ib&y  were  accountable  to  creditors  at  law,  and  to  the 
xeeiduary  legatees  in  this  Court. 


1844. 


Flbtchkr 

r. 
Stbyknson. 

Argument, 


The  other  cases  referred  to  in  argument  were  Mana- 
tan  V.  Manaion  {a\  Howe  v.  Lord  Dartmouth  (J),  Pick- 
mng  v.  Fichermg  (c),  Vermm  v.  Earl  of  Egmont  {d), 
Antrobus  v.  Davison  («),  JSarl  of  Shaftesbury  v.  Duke  of 
Marlboraugh  (/),  Thomas  v.  Montgomery  (^),  Buries  v. 
PoppleweU  (A),  Smith  v.  Day  (i ),  Harrison* s  case  (A), 
Gaunt  y.  Taylor  {I). 


Vicb-Chancellor  : — 

The  question  in  this  case  was,  whether  I  should  order 
the  income  of  a  sum  of  money  now  in  the  hands  of  exe- 
cutors, and  stated  to  constitute  the  residuary  estate  of 
the  testator  in  the  cause,  to  be  paid  to  the  widow  of  the 
testator,  who  is  tenant  for  life  of  his  residuary  estate ;  or 
whether  that  income  as  well  as  the  capital  must  remain 


Fth.  24th. 
Judgment, 


(a)  2  P.  Wms.  234, 
(()  7  Vei.  1S8. 

(c)  4  Myl.  &  Cr.  289. 

(d)  1  BUgb,  N.  S.,  554. 

(e)  3  Mer.  581,  per  Sir  W. 
Grant. 


(/)  2  Myl.  &K.  111. 

Iff)  1  R.  &  Myl.  729. 

(A)  10  Sim.  383. 

(t)  2  Mee.  &  Wels.  684. 

(k)  6  Rep.  28  b. 

(Q  2  Hare,  413. 
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^^^^^^     yet  bn^en,  (I  aaanme  that  state  of  dnngi^  to  trf  dia 

*•  question),  to  which  the  testator's  estate  is  liabler-^SaUe 

'    primarily  to  the  covenantee,  the  Earl  of  Baicarroif  tat 

'^''""'*     liable  only  as  surety  as  between  the  testator  and  his  late 
partners. 

If  the  widow  could  ^ve  security  to  the  satisfiu^on  of 
the  Court  to  refund  the  payments  she  asks  to  have 
made  to  her,  or  if  the  residue  were  of  such  an  amount^ 
with  reference  to  the  covenants  referred  to>  that  it  could 
itself  be  reasonably  considered  a  sufficient  security  for 
the  possible  demands  to  be  made  upon  the  estate,  I. 
should  (so  far  at  least  as  the  Earl  of  BcdearroM  is  con 
cemed)  have  found  little  difficulty  in  acceding  to  th< 
widow's  application.  For  which  Hawhins  y.  Day  {£ 
and  Simmands  v.  BoUand{b)  would  be  a  suffiksient 
tion.  But  neither  of  these  circumstances  existing^ 
is  admitted,  in  the  present  case,  I  am  compelled  to  ocoir 
sider  the  case  upon  principle. 

The  widow's  daim  is  opposed  by  two  parties :  firs^ 


by  the  executor,  and,  secondly,  by  the  l^atees  in  re- 
mainder. So  far  as  the  executor  is  personally  ccm- 
cemed,  he  would,  I  apprehend,  be  safe  in  acting  under 
the  direction  of  the  Court;  but,  in  conddeiing  wbti 
degree  of  protection  is  due  to  the  absent  covemantfxy  I 
am  bound  to  consider  whether  the  Court,  taking  dtt 
fund  out  of  the  hands  of  the  executor,  can  do  less  tltfii 
it  would  expect  the  executor  to  do  if  the  fund  remaiiied 
in  his  hands.  In  his  hands  the  fund  has  produced  tad 
is  producing  interest;  and,  if  the  Court  allows  the  fimd 
to  remain  with  the  executor,  it  will  continue  to  prodooe 
interest,  of  which  the  covenantee,  in  case  of  breadi  ^ 
covenant,  will  have  the  benefit.     I  am  not,  indeed,  pre 

(a)  Amb.  160;  S.  C,  3  Mer.  355,  n.        {b)  3  Mer.  547. 
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ired  to  admit,  that  the  Court  would  not  charge  the 
:ecutor  with  interest  in  favour  of  the  coyenantee,  if  he 
nitted,  without  reasonable  cause^  to  make  the  residue 
"odoctiyey  or  paid  the  interest  to  a  legatee,  with  notice 
'  the  coyenants  in  question.  I  must  repeat,  however^ 
at  I  am  dealing  with  a  case  in  which,  ex  concessis, 
iO  residue,  as  it  now  stands,  cannot  be  represented  in 
ij  sense  as  an  adequate  fund  to  meet  the  onerous  coye- 
ints  to  which  the  estate  of  the  testator  is  liable. 


1844. 
Flbtchkr 

V. 

Stbtsnson. 
Judffmeni, 


I  feel  bound  to  add,  that,  independentlj  of  the  claim 
*  the  coyenantee,  I  am  not,  as  at  present  adyised,  pre- 
ired  to  reject  the  argument  for  the  residuary  legatee  in 
mainder.  The  tenant  for  life  is  entitled  to  the  income 
dj  of  the  true  residue  of  the  testator's  estate*  If  the 
smands  to  which  the  estate  of  the  testator  may  possibly 
I  found  liable  (annually  as  well  as  occasionally)  were 
siain  though  future,  I  am  not  prepared  to  say,  that 
le  present  yalue  of  all  those  liabilities  must  not  be 
oertained  in  order  to  shew  what  the  true 'residue  of 
e  testator's  estate  is,  upon  the  same  principle  upon 
hich  the  Court  in  favour  of  a  tenant  for  life  reduces 
tare  assets  into  possession  at  their  present  value.  I 
jmot  say,  that,  in  favour  of  the  remainderman,  the 
yjvtt  ought  not  to  reduce  the  future  liabilities  of  the 
late  into  present  value,  in  order  to  ascertain  the  true 
odue  of  the  estate,  which  the  tenant  for  life  and  the 
mainderman  are  to  enjoy  in  succession.  And,  if  that 
$  00  where  the  liabilities  are  certain,  the  Court  must 
[oally  do  so,  until  the  result  is  known,  where,  as  in  this 
hee»  no  security  can  be  given,  and  the  funds  are  an 
ladequate  security  for  the  possible  demands  of  the  cove- 
antee.  It  is  only  with  the  true  residue  I  can  deal,  as 
etween  the  tenant  for  life  and  remainderman. 


372  CASES  IN  CHANCERY, 

1844. 

6th  Sf  Gth 

imAfHl,  TAYLOR  r.  EARL  OP  HAREWOOD. 

and 
2&thMay.     j\ 

The  testator  ^  setdement  made  in  1765  on  the  marriage  of  Rh 

bequeathed  hk  bert  Davison  with  Ann  Chetwodcy  the  manor  or  lordship 
upon  tnut  for  oi  Brandy  and  the  messuage  called  Brand  Holly  and  the 
and^r^hifl  **  demesne  lands  thereto  belonging,  situated  in  Norton-^ 
^^ff^  '^f  V*  -fiTafe*,  in  the  county  of  Salop,  (described  in  the  cause  as 
saidson;  andhe  ^^  the  Brand  estate''),  a  messuage  and  lands  in  the  town- 
in  case  his  sdd  ^hip  of  Betton,  (called  "  the  Bettan  estate  '^,  and  a  mes- 
any  ^c^Uiere-  ^^^  *^^  lands  in  the  parish  of  Malpas  and  county  of 
after  come  into  Flinty  (called  "the  iWae^-y-^rToe*  estate"),  were  settled 

the  actual  pos* 

session  of  an      to  the  use  of  Robert  Dainsony  the  husband  and  settlor, 

upon  Wm  (the  ^^^  ^^^  ^^^^  remainder,  as  to  "  the  Brand  estate,"  to 
testator)  and      ^^^  ^jg  ^jf^    f^j.  \^qj,  yfo  as  part  of  her  jointure;  and 

his  issue  by  his  .  . 

late  uncle  as  to  all  the  other  hereditaments,  subject  to  an  annuity 

then  imd  in  '  of  300/.,  to  the  wife ;  and  as  to  the  whole,  subject  to  the 
moti^^ch  ®^^  ^^^®  ^^  annuity,  to  the  use  of  the  first  and  other 
he  had  there-     gons  of  the  marriage  and  their  issue  successively  in  tail 

inoefore  made  *»    «      «  «    *  • 

for  his  said  son,  male,  with  remainder  to  the  use  of  the  husband^  lus 
erery  thTtrusts  heirs  and  assigns  for  ever.  Robert  Davisony  the  husband 
*^«'^^'^«'>^<*   and  settlor,  by  his  will,  dated  in  1769,  in  case  of  his  own 

ccascy  ueier— 

mine,  and  be  death  without  issue,  as  therein-mentioned,  gave  all  his 
trustees  should  estate,  both  real  and  personal,  subject  to  his  debts  and 
^dt^SSLid  legacies,  to  his  wife  for  life,  with  rem^der  to  trusteeB 

of  the  said  trust 

monies  for  the  benefit  of  his  other  children,  exclusive  of  his  said  son.  12.  D.,  of  B.,  tiie 
late  uncle  of  the  testator,  had  settled  three  estate  to  uses,  which  included,  after  tefcitl 
estates  for  life  and  in  tail,  a  limitation  in  remainder  to  his  nephew  (the  testator)  ftf 
his  life,  with  remainder  to  trustees  upon  trust  to  preserve  contingent  remainden,  with 
remainder  to  the  first  and  other  son  and  sons  of  the  body  of  his  said  nephew  sevenlly 
and  successively  in  tail  male,  with  divers  remainders  over.  Before  the  date  of  the  wiD,  t 
tenant  in  tail,  who  had  the  then  first  expectant  estate  tail,  joined  with  the  first  tenant  for 
life  in  a  recovery,  whereby  such  tenant  in  tail  had  acquired  the  fee  as  to  one  of  the  thret 
estates ;  but  whether  that  fact  was  known  to  the  testator,  did  not  appear.  After  the  detth 
of  the  testator  the  same  tenant  in  tail  came  into  possession  of  the  property,  and  suffered 
recoveries,  whereby  the  entail  as  to  the  two  remaining  estates  was  barred ;  and  he  then 
devised  the  three  estates  to  the  son  of  the  testator  in  fee,  subject  to  certain  charges,  under 
which  devise  the  said  son  afterwards  entered  into  possession  of  the  same  three  estates  :•-' 
Held,  that  the  possession  thus  acquired  was  not  an  actual  possession  of  the  estate  entaikd 
upon  the  testator  and  his  issue  within  the  meaning  of  the  will. 
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V. 

Ea&l  or 
Hakbwood. 


to  preserve  contingent  remainders;  and  after  the  decease 
of  his  wife,  to  a  trostee  therein  named^  upon  trust  to 
raise  1200/.  for  certain  persons  therein  named ;  and  sub- 
ject thereto,  he  gave  the  same  estates  unto  his  brother 
WtOiam  for  his  life,  remainder  to  trustees  to  preserve  &c.,      SMemmi. 
with  renudnder  to  his  nephew  William  HoU  Damsouy  the 
son  of  his  brother  WHUam^  during  his  life,  remainder  to 
trustees  to  preserve  &c.,  with  remainder  to  the  first  and 
other  son  and  sons  of  iflUiam  HoU  Damson  successively 
in  tail  male,  with  remainder  to  his  brother  Samuel  for 
life,  remainder  to  trustees  to  preserve  &c,  with  remain- 
der to  the  first  and  other  son  and  sons  of  Samuel  succes- 
nvely  in  tail  male,  with  remainder  to  his  nephew  Robert 
Damson  (the  testator,  the  construction  of  whose  will  was 
the  subject  of  this  cause)  for  life,  remainder  to  trustees 
to  preserve  &c.,  with  remainder  to  the  first  and  other 
sons  of  his  said  nephew  Robert  Davison  successively  in 
tail  male,  with  divers  remainders  over.    Robert  Davison, 
the  husband  and  settlor,  died  in  1772,  without  issue, 
leaving  his  wife  Ann  (aftierwards  the  wife  of  Edward 
Mainwaring)    surviving.     WiUiam  HoU  Davison,   the 
nephew,  died  in  1791,  leaving  two  sons,  one  of  whom, 
WSUam  HoU  Damson  the  younger,  attained  the  age  of 
twenty-one  years.     Samuel,  the  brother,  died  without 
issue  male  in  1770.     In  March,  1806,  Ann,  then  the 
wife  of  Edward  Mainwaring,  joined  "with  WiUiam  HoU 
Davison  the  younger   in   suffering  a  recovery  of  the 
Beitan  estate,  and  in  declaring  the  uses  thereof  to  Ann 
Mainwaring  for  life,  remainder  as  William  HoU  Damso?i 
ihe  younger  should  appoint,  and  subject  to  such  appoint- 
ment to  the  use  of  William  HoU  Davison  the  younger 
for  his  life,  remainder  to  uses  to  bar  dower,  remainder 
to  William  HoU  Davison  the  younger,  his  heirs  and  as- 
signs for  ever. 


In  this  situation  of  the  uses  and  possession  of  the  es- 
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tatasy  Baberi  Dafd$pn^  ihe  nephew,  IJbe  tartiitor  m  tbe 
oaufle»  bj  Us  will*  dated  in  1810,  deyifled  and  httjtiaadicd 
his  real  and  personal  estate  to  tmatees  for  sale,  and  ta 
convert  ilito  money  snch  parts  as  did  not  oonsal  of  mo- 
nej,  and  after  payment  of  his  debts,  funeral  and  teste- 
mentary  ej^ienses,  and  a  legacy,  to  invest  die  lesidMii 
and  pay  the  interest  and  ilivideiids  to  hfia  wife  fbr  her 
life,  and  after  her  decease,  upon  trust,  as  to  a  eartnii 
part  of  the  esjld  trust  monies,  for  the  children  of  his  son* 
iar]AW Henry  Janesp  and  Junius  wife;  and  as  to 20001, 
other  part  of  the  trust  monies,  finr  his  daughter  Diaia 
for  life,  with  remainder  to  her  children;  and  in  case  of 
her  death  without  issue,  as  therein  mentioned,  then  jopon 
trust  to  pay  and  apply  the  interest  of  the  2000JL.eqiiafly 
unto  and  among  such  of  the  children  of  the  ieaiaier 
should  be  then  living,  and  the  survivors  and  eurviwr 
them,  until  none  of  his  said  children  should  be 
without  having  issue  of  his,  her,  or  their  body  or  bodies^ 
children  of  such  issue,  and  then  to  divide  the8aid2000C 
equally  among  the  issue  of  his  children,  and  the  cUldnn. 
of  such  issue  per  capita.  And  astosuchpartof  tiietrasf 
monies  as  should  be  sufficient  for  that  purpose,  ufOBL 
trust  to  pay  an  annuity  of  130^  to  his  dai^ter  Mtoy 
for  her  life,  if  she  continued  unmarried,  but^  upon  her 
marriage,  SOL  thereof  to  cease,  and  the  principal  to  aiok 
into  the  residue ;  and  after  the  decease  of  his  dan^sbi 
Mary 9  upon  trust  to  pay  and  divide  2000£  amongst  her 
children  or  their  issue,  subject  to  the  same  trusts  sad 
provisoes  as  were  declared  with  respect  to  the  fbrqpaBg 
legacy  to  his  daughter  Diana  ;  and  if  his  daughter  Ifoj 
died  without  leaving  issue  as  therein  mentioned,  the 
upon  trust  to  pay  the  interest  of  lOOOiL,  part  of  the  Si' 
sum  of  2000^,  to  his  son  Daniel  fVHsan  £ktm$an  / 
life,  with  remainder  to  his  children  and  their  issue,  9 
ject  to  the  same  trusts  and  provisoes  as  were  dedf 
with  respect  to  the  l^acy  to  Diana.    And  as  to  5^ 
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one  mfcSibty  of  the  remainder  of  the  said  2000JL,  upon 
tnut  foe  the  children  and  issue  of  his  late  son-in-law 
JSemnf  James,. md  Ann  his  wife;  and  as  to  600L,  the 
other  .moiety  thereof  upon  trust  for  the  children  and 
iBBae.of  Ilia  daughter  Diana,  subject  respectiyely  to  the 
mne  itmels  and  proyisoee  as  are  declared  of  the  said 
ibBEbet  .bequests;  and  as  to  such  part  of  the  trust  mo- 
niee.ae  sbotild  be  sufficient^  to  pay  aa  annuity  of  70/.  to 
Ilia  daughter  Jane  Dames  for  her  lifej  and  in  case  of 
htac.  amnrriing;  Mary,  then  a  further  annuity  of  SOL  for 
lygt  JKft^  and  after  the  decease  of  his  daughter  Jane, 
upoii  trostt  to  pay  and  dmde  15001  amongst  her  children 
€r.tkesif  issoey  subfect  to  the  trusts  and  provisoes  declared 
cf  the.  proceding  l^acies.    And  after  investing  such 
monies  as  should  be  necessary  for  the  said  puiposeSi  the 
testator  directed  his  trustees  to  stand  possessed  of  the 
residue  of  the  said  trust  monies,  upon  trust  to  pay  the 
maiivA  interest  thereof  to  bis  BonDaniel  Wihon  Damson 
and  hia  assigns  for  his  life;  and  aft;er  his  decease^  to 
pay  and  divide  such  residue  unto  and  amongst  his  child- 
ren and  their  issue^  subject  to  the  like  trusts  and  provi- 
soee.    Then  followed  this  clause,  which  gav6  rise  to  the 
pdnlsipal  question  in  the  cause : — 


18ii. 

Tatlor 

«. 

Earz.  op 

Harswood. 

StaUmeiU. 


-Providedalwayfl,  and  my  wiU  and  mind  further  is, 
and  I  do  hereby  declare  and  direct,  that  in  case  my  said 
aoQ.  Damd  Wilson  Damson  shall  at  any  time  hereafter 
eeme  into  the  actual  possession  of  an  estate  entailed  upon 
me  and  my  issue  by  my  kte  undo  Robert  Damson,  of 
Brand,  in  the  county  of  Salopy  Esq.,  then  and  in  such 
case  the  provision  which  I  have  hereinbefore  made  for 
Kiy  said  son,  and  all  and  every  the  trusts  thereof  here- 
inbefore contained,  shall  cease,  determine,  and  be  void 
to  all  intents  and  purposes;  and  that  then  and  from 
thenceforth  my  said  trustees,  and  the  survivors  and  sur- 
vivor of  them,  or  the  executors  or  administrators  of 
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such  survivor^  shall  stand  and  be  possessed  of  the  said 
trust  monies  hereinbefore  given  to  or  in  favour  of  my 
said  son  Daniel  Wilson  Davison^  and  his  issue  as  afcne- 
siud^  upon  trust  to  pay  and  divide  the  same  unto  and 
equally  amongst  all  and  every  my  children^  except  my 
said  son,  who  shall  be  then  living  and  the  lawful  issue 
of  such  of  them  as  may  be  then  dead,  (share  and  share 
alike),  at  such  times  and  in  such  manner,  and  subject 
such  and  the  like  trusts  as  are  hereinbefore  ex 


and  declared  with  respect  to  the  ori^nal  portions  o^e 
fortunes  of  my  said  children  or  their  issue  respectively*-^ 
and  that  in  as  ample  and  beneficial  a  manner,  to  all  ii^<«. 
tents  and  purposes,  as  if  all  such  trusts  were  here  re^ 
peated  and  set  forth,  or  such  of  them  as  are  existing,  or 
capable  of  being  performed  or  taking  effecf 


The  testator  Robert  Davison,  the  nephew,  died  in  Au- 
gust, 1810,  leaving  his  son  Daniel  Wilson  Damsen,  his 
daughters  Diana,  ^Mary,  and  Janey  and  several  diildieii 
of  his  daughter  Ann,  surviving. 

Ann  Mainwaring  died  in  1816,  and  thereupon  William 
HoU  Damson  the  younger  came  into  possession  of  tiie 
three  estates,  and  in  Easter  Term  of  that  year  he  suf- 
fered a  common  recovery  of  the  Brand  estate,  and  by 
indentures,  dated  in  May  of  the  same  year,  such  re- 
covery was  declared  to  be  to  the  use  of  such  person  or 
persons,  and  for  such  estates,  trusts,  or  purposes,  as 
William  Holt  Davison  the  younger  should  appoint^  and 
subject  thereto  to  the  like  subsequent  uses  as  had  been 
declared  of  the  recovery  of  the  Betton  estate  in  1806. 
At  the  Spring  Great  Sessions  for  FUnt,  in  1816,  a 
recovery  of  the  Maes-y-Groes  estate  was  also  suffered  to 
the  same  uses  as  had  been  declared  of  the  Brand  estate. 


WiUiam  Holt  Davison  the  younger,  by  his  will»  dated 
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in  November^  18245  after  directing  his  debts  to  be  paid^ 
gave  to  his  aunt  Barbara  an  annuitj  of  200/.  for  her 
life,  charged  on  all  his  real  and  personal  estate,  ¥rith 
power  of  entry  and  distress  to  compel  payment  thereof: 
he  also  gave  an  annuity  of  10/.  to  a  servant  of  his  said 
aunt»  charged  on  the  same  estates,  with  like  powers. 
And  after  giving  some  legacies  out  of  his  personal  estate » 
he  gave,  devised,  and  bequeathed  unto  his  cousin  Daniel 
TFUsan  Davison,  (the  son  of  the  testator  Robert,  the 
nephew),  his  heirs,  executors,  admimstrators,  and  as- 
signs, according  to  the  nature  thereof  respectively,  the 
said  Brand  estate,  and  all  his  freehold  and  leasehold 
lands  and  hereditaments,  and  all  his  personal  estate  and 
effects;  (subject  to  and  charged  with  the  payment  of  the 
annuities  and  l^acies  as  aforesaid) ;  and  he  thereby  ex- 
pressed his  wish  and  desire  to  be,  that  his  siud  cousin 
should  reside  at  the  Brand,  and  that  the  plate,  pictures, 
books,  and  other  valuables  in  the  mansion-house  should 
not  be  sold  or  disposed  of,  but  be  held  and  enjoyed  with 
the  same ;  and  he  appointed  Daniel  Wilson  Davison  sole 
executor  of  his  wilL     WilHam  Holt  Davison  the  younger 
died  diordy  after  making  his  will,  in  the  same  month  of 
November;  and  Daniel  Wilson  Davison  thereupon  entered 
into  possession  and  receipt  of  the  rents  and  profits  of  the 
estates  devised  to  him  by  such  will      Daniel  Wilson 
Davison  died  in  1836. 


Id44. 

Taylor 

tf. 

Earl  of 

Harswood. 

Statement. 


The  bill  was  filed  by  the  children  of  Ann,  the  daugh- 
ter of  the  testator  Robert  Davison,  the  nephew,  against 
the  trustees,  the  children  and  representatives  of  Daniel 
Wilson  Davison,  (the  surviving  daughters  of  the  testator 
being  also  Defendants),  for  the  execution  of  the  trusts 
of  the  will,  submitting,  that,  inasmuch  as  Daniel  Wilson 
Damson  had  acquired  the  actual  possession  of  the  Brand 
estate,  the  event  had  arisen  upon  which  the  provision 
made  for  him  by  the  will  was  to  cease,  and  the  other 
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1844.        ohildren  were  thenceforth  entitled  to  the  benefit  of  such 

"    ^^^^      bequeeits.     Th^  children  and  representativeBof  Dcadd 

V.  fVUsoH  Damson  inaifited  that  his  possession^  by  virtue  of 

Harewood.    t^e  will  of  Wilham  Holt  Davison  the  younger^  was  not 

Statememi.     ^^^^  ^^  construction  of  the  will  of  the  testator  in  the 

cause,  an  event  upon  which  the  limitatioii  over  would 

1842.        take  effect.     At  the  hearing  inquiries  were  cBrected, 

^*]^ee.^'     ^^^^^  which  the  Master  reported  the  facts,  (as  containec^ 

in  the  fori^oing  statement),  and  found,  that;  in  180C^ 


1843. 

5M  December,  the  estate  tail  in  the  Betton  estate  was  barred  by  the 
^  '  recovery  of  that  date,  and  the  uses  thereof  were  de* 
dared  as  above  stated ;  and  that,  at  the  date  of  the 
will  and  death  of  Robert  Davison^  the  nejdiew  and  tes- 
tator in  the  cause,  the  estate  tail;  created  in  tlie 
Brand  estate  and  the  Majts-y-Groes  estate  by  the  will  of 
Robert  Davison  (the  settlor)  wiis  still  subsisting;  and 
upon  the  determination  of  the  life  estate  of  Ann  his 
widow,  by  her  death,  in  February,  1816,  the  useB 
limited  by  the  indenture  of  the  29th  of  March,  1806,  to 
or  in  favour  of  William  Holt  Damson  the  younger  in 
the  Betton  estate,  took  effect  in  possession ;  and  that  tlie 
estate  tail  in  the  Brand  and  Maes-y^Groes  estates  at  the 
same  time  fell  into  the  possession  of  WiJUam  Hnk 
Davison  the  younger,  as  tenant  in  tail ;  and  that  by  the 
recoveries  suffered  in  1816  of  the  Brand  estate  and 
Maes-y-Groes  estate,  by  William  Holt  Damson  the 
younger,  he  acquired  a  full  power  of  disposing  of  the 
fee-simple  thereof;  and  that  he  did,  by  his  will,  dated 
in  November,  1824,  devise  the  la6t-menti<Mied  estatei^ 
and  also  the  Betton  estate,  as  above  stated.  And  he 
found,  that,  upon  the  death  of  William  HoU  Damson  the 
younger,  in  November,  1824,  Daniel  Wilson  Davison 
did,  as  such  devisee,  and  at  such  time,  and  by  such  tit^ 
and  for  such  interest,  and  under  such  circumstances  as 
aforesaid,  come  into  the  actual  possession  of  the  estate 
entuled  upon  Robert  Davison  the  nephew,  the  testator 
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in  the  cause,  and  his  issue,  by  his  late  uncle  Rcbert 
Damon  the  settlor. 

The  parties  claiming  under  Daniel  Wilson  Davison 
excepted  to  the  last^mentioned  finding  of  the  Master. 
The  cause  came  on  upon  the  exceptions,  and  also  upon 
further  directions. 


1844. 


Taylor 

V. 

Eaklof 
Habbwood. 

StatetmenS. 


Mr.  RandUy,  Mr.  Webster^  and  Mr.  CantreU,  in  sup- 
port of  the  exceptions,  aigued  that  the  acquisition  by 
Daniel  Wilson  Davison  of  the  estates  devised  to  him  by 
Ae  will  of  William  Holt  Davison  the  younger  was  not 
^t  possession  of  the  entailed  estate  upon  which  the 
^terest  of  Daniel  Wilson  Davison,  under  the  will  of  his 
^ther,  the  testator  in  the  cause,  was  given  over  to  the 
other  children.     He  took  a  different  estate  and  interest 
^Xnn  that  which  he  would  have  derived  under  the  entaiL 
-Ilie  estate,  moreover,  devised  to  him  was  charged  with  an- 
^tiiiies,  and  it  was  not  therefore  the  whole  estate  which  the 
^^atator,  his  father,  contemplated  in  the  clause  in  ques- 
^on :  Fazakerfy  v.  Ford{a),  The  title  and  event  by  which 
^e  devisee  acquired  this  estate  was  as  distinct  from 
^luit  referred  to  in  the  shifting  clause  as  it  would  have 
^^een  if  Daniel  Wilson  Davison  had  purchased  the  estate,  in 
Wliicfa  case  it  could  scarcely  be  aigued  that  his  interest 
^^luler  his  father's  wiU  would  thereupon  cease :     Tayleur 
^-    Dickenson  (J),    Spencer  v.    Spencer  (c),  Peacoche  v. 
^ores  (d),  Harrison  v.  Foreman  (e).  Doe  dem.  Lean  v. 
"term  (/),  Farl  of  Scarborough  v.  Savile  (j^),  Driver  v. 


jLTpwMeM* 


(a)  4  Sim.  390  ;  1  Ad.  &  £U.  (0)  5  Ves.  207; 

^97,  S.  C.  (/)  1  Ad.  &  £11.  Q.  B.  Rep. 

{h)  1  Rutt.  521.  229. 

(c)  8  Sim.  87.  {g)  3  Ad.  &  EU.  897»  962. 
\d)  2  Keen,  689. 
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Frank  (a),  Saville  v.  Saville  (b),  BurcheU  r.  W^hJ^ 
ward(c)y  ThomhiU  y.  Hall(d)^  Morrice  v.  Ltmgham  (^). 
There  was  nothing  of  the  natore  of  election  in  ihia  case. 
If  Daniel  fVUsan  Davison  had  declined  to  take  tbe  estite 
devised  to  him  bj  William  Holt  Damson  the  70111^^, 
the  other  children  of  the  testator  in  the  cause  would  ooL 
have  taken  that  estate. 


Mr.  Tinney^  Mr.  Walker^  Mr.  Stinton,  and  Mr,  JMt, 
for  the  PMntiffs,  and  the  Defendants  interested  in  sap*. 
porting  the  same  construction^  contended  that  the  pos- 
session of  the  devised  estate  bj  Daniel  Wiban  Davitm 
was  an  event  upon  which  the  provision  made  for  him  b7 
the  testator  was  given  over  to  the  other  childieD.   It 
was  not  material  that  he  did  not  actually  acquire  tk 
estate  by  force  of  the  entail.    The  estate  waa  the  corpus 
or  subject,  upon  which  the  limitation  over  depended, 
without  reference  to  the  title  under  which  the  estate 
should  be  derived.     The  reference  to  the  entail  of  the 
estate  was  not  to  indicate  any  particular  title  as  tint 
which  alone  was  to  have  the  effect  of  determining  ^ 
beneficial  interest  of  Daniel  Wilson  Davison  in  the  estate 
of  his  father^  but  merely  for  the  purpose  of  description) 
and  in  order  to  distinguish  the  particular  propertj  to 
which  the  testator  referred.     It  was  not  neceesaiyto 
insist  that  a  possession  of  the  estate  as  a  puichaserfo 
value,  or  as  a  creditor,  would  satisfy  the  words  of  Ik 
will,  although  even  in  that  case  it  might  be  said^tluiii^ 
was  the  folly  of  the  party  to  take  a  possession  to  whkb 
such  consequences  were  attached.    The  descripti<m  of 
the  entailed  estate  could  not  be  taken  in  its  strict  seoe^ 
as  importing  a  then  existing  Umitation;  for  the  entaS  of 


(a)  6  Price,  41;    3  Mau.  & 
Sel.  25 ;  8  Taunt.  468,  S.  C. 
(6)  2  Atk.  458. 
(e)  T.  &  R.  442. 


(<0  2a.&Fin.22. 
(e)  11  Sim.  260;  8  llfC'* 
Wels.  194. 
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the  BeUam  eetst^  part  of  die  property  referred  to  by 

tbe  tefitntor,  was  then  barred,  and  hk  son  could  not 

therefore  baye  afterwaidi  taken  that  estate  by  force  of 

As  original  entail:  it  necessarily  followed  that  the  re- 

'faenee  to  the  entul  most  be  taken  not  in  its  technical 

MBOy  but  in  some  popular  or  qualified  meaning,  as 

pointing  to  an  estate  which  had  been  the  subject  of  an 

catuly  and  the  limitations  whereof  had  been  or  might 

lNl'4cepe  otf  foot  or  presehred  by  similar  instruments.  In 

iiib'Viilgar  aosd  not  incorrect  signification,  the  barring 

"ti  ill  entail,  and  resettling  the  property  upon  like  uses, 

''ttihhkcing  issue  not  within  the  fixnner  limitations,  or 

'M;  therein  taking  vested  remainders,  was  looked  upon 

%  is  truth  upholdii^,  and  not  destroying  the  entaiL 


/  Vicb^Chakcellob: — 

,^  1   According  to  the  limitations  in  the  will  of  Robert,  (the 

.  .^irtUor),  and  if  no  recovery  had  been  suffered  of  any  part 

pP  ue  estates  setded  by  his  will,  Daniel  Wibon  Damson 

.^niglit,  (though  it  was  not  certain  that  he  would),  by 

loroe  of  the  limitations  contained  in  that  will,  have  come 

Inib  the  actual  possession  of  those  estates ;  but  at  the 

time  of  nialdng  the  wiU  of  Robert,  (the  testator),  in  1810, 

it^  was  uncertain  whether  those  estates  would  come  to 

^D^pmiel  WtbanDavison,  or  not;  andl  shall  therefore  first 

consider  the  case  as  if  no  recovery  had  been  suffend  of 

Ijae  JEleiton  estate  prior  to  the  will  of  Robert,  (the  testator), 

lad  as  if  that  estate,  as  well  as  the  Brand  and  Maes^y-groes 

emntes,  had  been  subject  to  the  limitations  contained  in 

tte  win  of  Robert,  (the  settlor),  at  the  date  of  the  will  of 

niobert  (&e  testator) ;  and  in  doing  this  I  shall  (for  the 

adce  of  the  fugument)  lay  out  of  the  case  the  question 

/.  aiggested  at  the  bar,  whether  my  conclusion  ought  to  be 

affected  by  the  circumstance,  (if  it  can  be  established), 

that  the  estates  are  subject  to  some  charge  or  incum- 

D  d2 
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brance  under  the  will  of  WiUiam  Holt  Davison,  dated  in 
1824^  a  state  of  circumstances  in  which  Fazakerley  y. 
Ford  (a)  would  be  a  material  authority. 

Two  constructions  of  the  will  of  Robert  (the  testator) 
were  suggested     One  (that  contended  for  by  the  re- 
presentatives  of  Daniel  Wilson  Detvison)  was,  that  the  wilL^ 
should  be  read  as  if  it  contained  the  words,  '^  by  forces 
of  the  limitations  contained  in  the  will  of  Roberty  (th^^ 
settlor) ;"  in  which  case  the  entire  clause  would  stanc^ 
thus:  ^^  Provided  always,  and  my  will  and  mind  furthoor 
b,  and  I  hereby  declare  and  direct,  that,  in  case  my  said 
son  Daniel  Wilson  Damson  shall  at  any  time  hereafter 
come  into  the  actual  possession  of  an  estate  entailed 
upon  me  and  my  issue  by  my  late  unde,  Robert  Damson^ 
by  force  of  the  limitations  contained  in  the  will  of  mj 
said  unde,  then,"  &c.     The  other  construction,  namelj, 
that  contended  for  by  the  younger  children  of  Robert, 
(the  testator),  was,  that  I  should  read  the  will  as  not 
speaking  specifically  of  a  possession  to  be  acquired  bjr 
force  of  the  limitations  contained  in  the  will  of  Robert, 
(the  settlor),  or  under  any  other  title  in  particular, — ^the 
title  being,  as  they  say,  not  of  the  essence  of  the  con- 
dition. 


Now,  upon  the  assumption  that  no  recovery  had  been 
suffered  of  any  of  the  estates,  and  that  the  limitations  in 
the  will  of  Robert  (the  settior)  remidned  in  operation  in 
November,  1810,  the  date  of  the  will  of  Robert,  (the  tes- 
tator), I  cannot  raise  a  doubt  in  my  own  mind  as  to  what 
the  construction  of  the  will  should  be.  I  agree,  tiiatthe 
words  ^^  an  estate  "  are  to  be  read  as  describing  the  ocxt' 
pus  or  subject-matter  of  the  devise ;  and  I  agree,  that 
the  words  "  entailed  upon  me  and  my  issue  by  my  late 


(a)  4  Sim.  390. 
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ande,  Robert  Davison/*  are  capable  of  the  construction 
contended  for  by  the  younger  children  of  Robert,  (the 
testator) ;  that  is,  that  they  might  be  construed  as  a  de- 
scription merely  of  the  subject-matter  of  the  devise^  and 
not  as  necessarily  expressing  the  subsisting  limitations. 
But  is  that  the  natural  import  of  the  words?     I  think 
not.     I  think  the  words,  according  to  their  natural  im- 
port)  refer  to  limitations  known  or  supposed  by  the  party 
who  uses  them  to  be  still  subsisting ;  and,  consequently, 
(for  that)  I  think,  is  an  unavoidable  consequence),  that  the 
will  most  primft  facie  be  read  in  the  way  contended  for  by 
DoTtiel  JFihon  Davison  ;  not,  however,  by  actually  inter- 
polating words  into  the  wiU,  but  by  giving  the  words 
found  in  the  will  their  natural  operation.   The  suggested 
interpolation,  as  I  read  the  will,  adds  other  words,  but 
without  adding  anything  to  the  effect  of  the  wilL    This 
construction,  moreover,  is  strongly  recommended  by 
Teuon  and  probability.     A  man  who  knows  that  an  es- 
tate stands  limited  to  himself  and  his  descendants,  so  that 
Itts  eldest  son  may  or  may  not  become  entitled  to  it  under 
existiDg  limitatioiffl,may  reasonably  enough  make  a  provi- 
^  in  his  own  will  contingent  upon  his  son  becoming  en- 
tided  to  such  settled  estate ;  and  the  same  observation 
loajperibaps  apply  to  a  case  in  which  a  parent  has  special 
gtounds — as  the  existence  of  known  affection,  or  a  de- 
dared  intention — ^for  expecting  that  one  of  his  children 
^7  ccnne  into  the  possession  of  an  estate  not  actually  set- 
^  upon  him*     But,  as  an  abstract  proposition,  I  cannot 
ireD  oonceiTe  anything  more  irrational  or  improbable  than 
^bat  a  testator  should  make  the  provisions  of  his  own 
^^  contingent  upon  one  of  his  children  becoming  enti- 
ced to  an  estate  not  settled  upon  him,  and  which  the 
^^estator  has  no  reason — such  as  I  have  supposed — for 
^^^pecting  that  his  child  will  ever  become  entitled  to. 
^nt  the  strength  of  the  argument  for  the  construction 
^hich  is  &vourable  to  the  estate  of  Daniel  Wilson  Davi" 


1844. 


Taylor 

V. 

Earl  of 
Harbwood. 


Judgment, 
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»  -.  •  %.  w  M  ^ 


son  is  not  entirely  seen  until  the  £ffieidtiea  of  tiie  opps^ 
site  constraction^  as  well  as  the  improfaabilitf  >  of  i(^  tai 
which  I  have  adverted,  are  taken  into  acoMAt;  i* 

.     •;     ."■■•: 

It  was  of  necessity  admitted  atthebtr^dmt  tbe^Qsii  «. 
'^  come  into  actual  possession  "  could  not  bb  ifeadipilwii,^ 
full  and  comprehensiye  sense.  Aki  aetual  poissettEim  1i^ 
purchase  for  value, — ^by  a  mortgage  from  the 
tenant  from  year  to  year,  or  as  lessee  foryean 
rent, — as  judgment  creditor,  and  tenant  by  elBgi<9^-##k 
these  and  various  otiber  cases  were  put  at  the  bar  WB^emm 
in  which  Daniel  Wilson  Davison  might<be  in  tfaeaelal 
possession  of  the  estate,  and  yet  n6t  in  such  fmrnmimm 
was  required  by  the  will  of  Roberty  (the  testpitoa^),  in  ordisr 
to  produce  the  effect  diereby  prescribed.  Bnt  ,tfaMe 
considerations,  it  was  sdd,  by  no  means  lead  to  AeODir 
elusion  that  the  possession  contemplated  bjif  rthei  tdM^ 
necessarily  meant  a  possession  by  force  ofihe  KniitBiiaDi 
in  the  will  of  Roberty  (the  settlor).  It  wasaaid,>iind  trilj, 
that  estates  tail  are  ofiten  barred,  not  for  die  purfase  of 
destroying,  but  of  perpetuating  an  old  setdementy  \ij 
re-settling  the  estate ;  and  it  was  asked,  whether,  in  SQch 
a  case,  it  would  be  held  that  Daniel  WSsonDaoimmsni 
not  in  ^'actual  possession"  within  the  meaning  t  of  the 
will,  only  because  the  original  limitations  had  been  J^H 
perseded  by  others  avowedly  made  for  the  parfOK/t-M 
perpetuating  the  former.  I  shall  give  no  ojonioB  hm 
whether,  in  the  case  of  a  clause  like  that  in  quesftmi^iid 
of  an  estate  t^  barred  and  simnhaneously  areitewed'Hi 
port  of  one  transaction,  the  estate  being  tiltinHilBfyQrifr 
minished  in  quantity,  and  miimpairedin  mdue^  AeXMlft 
would  or  would  not-  coHsader  the  new  iMmttttfioas  asft  latt- 
tinuance  of  the  old :  that  is  not  thd  cas^  befote-mei  h 
this  case  William  Holt  Davison  acquired  an  mtato  in  tstr 
simple  in  the  whole  property,  and  by  his  will  adsert^ibe 
most  absolute  dominion  over  it,  by  the  chaxges  towhink 
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lie  milgeefted  it,  and  which  by  poesibility  might  have  ex- 
iMHisted  tbe  entive  property.    It  is  impoedble  to  treat 
the  tnuigftrtion  as  made  with  reference  to  the  old  limita- 
^ioDS»    He  givea  Daniel  WiUon  Davison  an  estate  not 
'Qgb  that  iinder  the  first  willy  but  a  fee;  and  I  cannot,  in 
Pviwqileb  hold  that  an  actual  possession  by  purchase 
^ito  wdoQ^  by  Daniel  Wikon  Davison,  would  not  be  an 
^^Uial  fmsemoa  within  the  will,  and  at  the  same  time 
'^cdi  that  an  actual  possession  by  devise  from  a  stranger, 
io  was  a  purchaser  for  value,  would  be  in  a  different 
or,  by  parity  of  reasonings  that  an  actual  pos- 
by  a  devise  in  fee-simple,  after  a  recovery,  would 
^^ot  be  attended  with  the  same  consequences  with  refer- 
ence to  the  provision  in  question.     Two  constructions 
^le  proposed:   one  rational  and   probable,  consistent 
"^th  the  words  of  the  will,  and,  I  incline  to  say,  re- 
quired by  them,  without  adverting  to  the  difficulties  of 
any  other  suggested  construction;  the  other,  replete 
^with  difficulties^  and  for  that  reason  making  the  former 
"tbe  mare  probable,  if  it  be  not  the  natural  construction 
of  the  words. 


V. 

Eael  of 
Harbwood. 


Judgment* 


It  was,  however,  s^d,  that  the  extrinsic  facts  ex- 
cluded the  construction  contended  for  by  Daniel  Wilson 
Daoimm;  that  the  recovery  suffered  in  1806  of  the 
Betton  estate  made  it  impossible,  at  the  date  of  the  tes- 
tator's will,  in  1810,  that  that  estate  could  ever  come 
into  the  actual  possession  of  Daniel  Wilson  Davison  by 
fi)roe  of  the  limitations  created  by  the  will  of  Robert, 
(the  settlor);  that  the  limitations  could  not  therefore  take 
eflfect  as  to  the  whole  of  the  estates  entailed  upon  the 
testator  and  his  issue;  and  that  that  construction,  being 
necessarily  excluded  as  to  part  of  the  estates,  must  also 
be  excluded  as  to  the  rest  of  them ;  and  that  the  words 
of  the  clause  must  be  modified  so  as  to  make  them  rea- 
sonable in  a  sense  other  than  that  of  referring  to  the  old 
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limitations.  But  I  think  the  reasons  I  have  alread 
given  exclude  this  argument.  The  argument  suppose 
Robert  Damson  (the  testator)  to  have  had  actual  notic 
of  the  fact  that  a  recovery  had  been  suffered  of  th 
Betton  estate ;  but  there  is  no  ground  to  presume  ths 
he  was  aware  of  that  fact ;  on  the  contrary^  the  wordi 
as  I  have  already  said^  appear  to  me^  according  to  thei 
natural  import^  to  suppose  and  speak  of  the  old  limiti 
tions  as  still  subsisting.  I  think  that  is  the  natun 
effect  of  the  language  of  the  will^  and,  unless  I  hav 
something  before  me  to  exclude  that  meaning,  I  think 
am  bound  to  adopt  it. 


Decree.  Declare,  that  the  testator's  son  Daniel  Wilson  Davison  did  m 

at  any  time  afler  the  date  of  the  will  of  the  said  testator  come  into  di 
actual  possession  of  an  estate  entailed  upon  him,  the  said  testator,  an 
his  issue,  hy  his  late  uncle  Robert  Davison,  of  Brand,  in  the  connl 
of  Salop,  esquire,  within  the  intent  and  meaning  of  the  said  testator 
will.  And,  it  appearing  upon  the  Master's  report  that  the  testatoi 
daughter  Mary  died  without  issue,  Declare,  that  the  legacy  of  1000 
to  the  testator's  son  Daniel  Wilson  Davieon,  and  his  children  an 
issue,  and  the  legacy  of  500/.  to  the  children  and  issue  of  the  test 
tor's  son-in-law  Henry  JoneSy  and  Ann^  his  wife,  and  the  legacy  • 
500/.  to  the  testator's  daughter  Diana  Mackenziey  and  her  chfldrc 
and  issue,  thereupon  took  effect.  *  *  *  * 

And  declare,  that,  subject  to  the  life  estate  of  the  said  testator's  wida 
therein,  the  said  Daniel  Wilson  Davison  was  entitled  to  the  intere 
of  all  the  residue  and  remainder  of  the  trust  monies  in  the  said  tei 
tator's  will  mentioned,  for  his  life ;  and  that,  upon  his  decease,  hi 
children  then  living  became  entitled  to  such  trust  monies,  in  eqoi 
shares,  subject  to  the  provisoes  in  the  said  testator's  will  *. 


•  The  Court  made  no  order  on  the  exceptions,  (see  1  Hare,  578 
n.),  but  directed  the  deposit  to  be  returned. 
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TMOTtM* 
HE  bill  alleged  that  the  Plaintiff  and  Defendant,  on  A  biu  for  a 
the  Ist  of  January,  1840,  entered  into  partnership  as  Iccoimt  and  a 
attomies,  solicitors,  and  conveyancers,  for  a  term  of  two  Jhe^JSteioBrtf 
years,  under  articles,  whereby  it  was  agreed,  that,  in  thepartnenidp, 
consideration  of  700/.  then  paid,  and  of  a  further  sum  of  rabie  merely 
700tto  be  paid  to  the  Defendant  by  the  Plaintiff  at  the  ^^t 
expiration  of  the  term,  the  Defendant  and  the  Plaintiff  ^^^  »■  ^^ , 

1  ...  •  .  .  prayed;  and, 

should  be  jointly  interested  in  the  business  until  the  therefore, 

3l8t  of  December,  1841 ;  and  that  they  should  contri-  bUlbyonepart- 

bute  in  equal  shares  to  the  capital  and  expenses  of  the  J^^Jf^. 

concern,  and  divide  the  profits  equally;  and  that  at  the  J^g  that  the 

;  .  ,   Defendant,  by 

end  of  the  two  years  the  Defendant  should  retu^,  and  condacting 
yield  up  the  business,  offices,  and  certain  appointments  i^tion  of  the  ' 
which  he  held,  to  the  Plaintiff,  who  should  thenceforth  P"S!;j"P 

^  '  contract,  ex- 

cany  on  the  same  on  his  sole  account,  in  his  sole  name,  eluding  the 

J  /»         •  •  .  Plaintiff,  *"d 

todfor  his  own  profit;  that  the  partnership  business  applying  the 
waa  carried  on  under  the  articles  until  April,  1842,  the  J^^^gonght 
Defendant  not  having  retired  firom  the  partnership  as  he  ^*^*^  ^^dia 
OQght  to  have  done ;  that,  in  April,  1842,  the  Defend-  soWe  the  paru 
ttt  induced  the  Plaintiff  to  enter  into  articles  of  part-  the  end  of  the 
J^crdiip  for  a  further  term  of  five  years,  and  by  such  new  i^^*^JSt' 
•'tides,  reciting  the  previous  partnership  agreement,  and  ^^^  partncr- 
ooQtinaing  most  of  its  provisions,  it  was  agreed  that  the  tiona  and  a 
Defendant,  at  the  expiration  of  five  years,  should  retire  ^l^^dulnoiation, 
from  the  business  and  offices,  and  deliver  up  tiie  same  to  J^^^*^' 
die  Plaintiff,  who  should  tiien  succeed  to  them,  and  interrogatory, 

al  -      »,rvrx»  1      -r^  /*      1  It        .      and,  lubmitting 

hereupon  pay  the  700L  to  the  Defendant;  and  that,  m  that  the  biU  was 
"^e  event  of  the  Defendant  being  unable  to  procure  the  deduS^imder 
Plaintiff  the  appointment  to  such  offices,  he  should  hold  the  38th  Order 

♦L       /.       1    .  of  Auguat, 

^^  for  their  mutual  benefit   The  bill  alleged  that  the  184 1,  to  answer 
^nsion  of  the  term  was  procured  by  tiie  Defendant  .exceptions  * 
with  tiie  view  of  so  conducting  himself,  in  tiie  course  of  wei^SiowS?*^ 

and  sustained. 
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such  extended  term^  as  to  compel  the  Plaintiff  to  seek 
for  a  dissolution  of  the  partnership,  and  by  that  meaiiB 
to  leave  the  Defendant  in  the  sole  poflseanoii  of  tfaa 
business,  appointments,  and  offices;  and  it  alk^ed  tfaab 
the  accounts  were  made  up  to  the  30th  of  Apdl»  1842^ 
and  the  Plaintiff  had  frequently  requested  the  DeindMi^ 
to  concur  with  him  in  making  up  the  bookB  of  tlie  pivfe* 
nership  since  that  time,  but  the  Ddendant  oefiiflad  to  dp 
BO,  in  order  to  drive  the  Pbuntiff  to  a  dissolutiaii  of  At 
partnership,  and  to  determine  the  proviaioiiB  by  whidb 
the  Defendant  was  bound :  that  the  Plaintiff  had  kqit 
proper  accounts  of  his  recdpts,  paymenti^  and  dealufji 
on  account  of  the  partnership,  but  that  the  Defimdaat 
had  not  kept  any  such  accounts  since  the  said  date,  or 
that,  if  he  had,  he  had  concealed  them,  and  absolutdy 
refused  to  allow  the  Plaintiff  to  inspect  them,  in  conse- 
quence of  which  the  Plaintiff  had  been  prevented  firom 
making  out  proper  bills  of  costs  for  the  business  Izidb- 
acted  by  the  said  co-partnership ;  that  the  Defisodsid» 
since  the  month  of  April,  1842,  had  done  much  buooos 
and  received  ooniuderable  sums  of  money  on  aooonnt  of 
the  partnership,  and  of  the  said  appointments,  whidk  be 
had  refused  to  give  any  account  of,  and  that  he  hid 
applied  such  monies  to  his  own  use ;  that  he  continiied 
to  exclude  the  Plaintiff  from  all  knowledge  and  eootnl 
over  the  business,  and  had  repeatedly  expressed  a  dete^ 
mination  to  bring  about  a  dissolution;  and,  that,  by  tbe 
means  aforesaid,  and  by  frequently  using  violent  and 
insulting  language  to  the  Plaintiff,  the  Defendant  eiidei- 
voured  to  compel  the  Plaintiff  to  seek  for  or  consent  to 
such  dissolution. 


The  bill  prayed  that  an  account  might  be  taken  of  the 
co-partnership  dealings  and  transactions  from  the  date  of 
the  last  settlement  thereof,  and  also  an  account  of  the 
monies  received  and  paid  by  the  Plaintiff  and  Defendeot 
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jgeepeotively  ia  rtq^ect  thereof^  and  of  all  the  reodipts  and 
pi.ymciift8  of  tibe  aaid  Defendant  in  respect  of  the  said 
csffioei'  and  appcuntments  which  ought  to  have  been 
Isronght  into  llie  eaid  oo^partnezship  acoount»  the  Plain- 
-^aS  ih^eby  offering  to  aoooont  for  the  partnership  deal- 
MMxgi^  and  transaeticMiB  which  had  been  carried  on  by  him, 
0Uid  hia  receipts  in  respect  thereof;  and  that  a  fair  and 
2>toper  £vlflion  of  the  profits  made  by  the  co-partnership 
^wm  the  lot  of  Janniuy,  1840^  might  be  made  between 
Plaintiff  and  Defendant,  not  disturbing  or  varying 
aoootuits  so  made  up  as  aforesaid;  and  that  the  De- 
might  be  directed  to  pay  to  the  Plaintiff  what, 
-mmffm  the  taldng  of  such  accounts,  should  appear  to  be 
le  to  him,  and  that  (if  necessary)  some  proper  person 
persons  might  be  appointed  to  receive,  collect,  and 
in  Ae  debts  of  the  said  co-partnership. 


1844. 


Fairtbormb 

V. 

Wbston. 
Statemmi. 


The  answer  of  the  Defendant  admitted  the  first  part- 
«rahip  for  the  term  of  two  years,  and  the  articles  upon 
'^'•lildi  it  was  fbtmded,  and  submitted  that  the  bill  was 
^S^esramble,  and  that,  under  Order  XXXVUI  of  Au- 
S^M^  1841,  the  Defendant  was  not  bound  to  answer 
^^kirther.  The  Plaintiff  took  exceptions  for  insuffidency, 
^^•liiA  were'  allowed  by  die  Master.  On  exceptions  to 
libster^B  Bqxnrt, 


Amwer. 


Mr.  Ktmfon  Parker,  and  Mr.  Shee,  for  the  Defendant, 

sapport  of  the  exceptions  to  the  Master's  report, 

first,  that  the  bill  was  demurrable  as  seeking  a 

I^srtnecsfaip  account,  and  yet  not  praying  a  dissolution 

^1*  the  partnership :  Loscombe  v.  Russell  (a),  Waters  v. 

Baylor  (ft),  Fcrman  v.  Homfray  (c),  Goodman  v.  Whit- 

^umA  {d)t  Chapman  v.  Beach  (e),  Marshall  v.  Cobnan  (/), 


(a)  4  Sim.  8. 
{h)  1$  Vet.  10. 
(«)  2  V.  &  B.  329. 


{d)  IJ.  &  W.  589. 

{e)  Id.  594. 

(/)  2  J.  &  W.  266. 


Argwmeni* 
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Vansandau  v.  Moore  {a),  Pigott  v.  BagJey  (ft),  KnAdt 
y.  White  (c).  And,  secondly,  that,  the  bill  being  open  to  i^ 
general  demurrer,  the  Defendant  might,  under  the  38t^ 
Order,  by  answer,  decline  to  answer  either  the  whole  c^ 
any  portion  of  the  interrogatories :  Tipping  v.  Clarke  ((TN 
Drake  v.  Drake  {e). 


Mr.  Ramilly,  and  Mr.  Glasse,  for  the  Plaintifl^  in  sixp. 
port  of  the  Master's  certificate  of  insufficiency. 

In  the  recent  case  of  Miks  v.  Thomas  {f\  the  Vioe- 
Chancellor  of  England  expressed  his  opinion  to  be,  that 
the  Court  ought  to  interfere  in  partnership  cases,  thougli 
no  dissolution  was  prayed,  if  the  object  of  the  suit  was 
to  protect  the  partnership  property  from  destruction  bj 
any  of  the  partners.  In  several  cases  Lord  Eldon  inti- 
mated that  the  Court  would  restrain  breaches  of  parti- 
cular articles  in  covenants,  Goodman  v.  Whiteomb  (j), 
or  prevent  exclusion  (A) ;  and  a  bill  for  an  account  of 
past  partnership  transactions  has  been  sustained,  not- 
withstanding it  did  not  pray  a  dissolution:  Richards  v. 
Davies  (i),  Harrison  v.  Armitage  (A),  Knowks  v.  Hough 
ton  (I).  It  cannot  be  reasonably  contended  that  one 
partner  is  whoUy  in  the  power  of  his  co-partnen,  and 
that  they  may,  in  defiance  of  their  express  or  tacit 
agreement,  compel  him  either  to  sufiTer  the  partnership 
business  to  proceed  in  a  manner  which  will  deprive  him 
of  all  the  fruits  of  it,  or  to  escape  fi*om  the  partnership^ 
and  abandon  the  business,  in  which  he  might  have  in- 
vested all  that  he  possessed,  and  the  loss  of  which  mjj^t 


(a)  1  Rubs.  441. 
(6)  M*Clel.  &  Y.  569. 
(c)  2  Y.  &  CoU.  15. 
Id)  2  Hare,  383. 
(e)  Id.  647. 
(J)  9  Sim.  609. 


{g)  1  J.  &  W.  593. 
(A)  2  J.  &  W.  269. 
(t)  2  Russ.  &  Myl.  347. 
{k)  4  Madd.  143. 
(/)  11  Vea.  16?.    Sec  CoDjfW 
on  Partnership,  198,  n.  (d),  ed2. 
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swer  from  the  Defendant  to  the  charge,  that  he  is  endea-         i844. 
Youring  unjustly  to  force  the  Plaintiff  to  submit  to  a    f^iiithoiinb 
dissolution.     It  is  unnecessary  to  say,  in  this  stage  of  ^' 

the  cause,  what  relief  may  be  given ;  it  is  sufficient  to         

Mf  that  the  Court  will  go  as  far  as  it  can  to  protect  the     •^•«'^'**»'- 
lights  of  the  parties;  and  I  have  no  doubt  that  it  may 
liotarpose  to  support  as  well  as  to  dissolve  a  partner* 
ahip. 

I  have  several  times  had  occasion  to  say  that  the  38th 

Older  of  1841  applies  to  a  case  where  the  bill  is  gene- 

lally  demurrable.   I  know  it  was  meant  so  to  apply.   It 

JB  said,  that  the  Masters  entertain  doubts  whether  that 

is  the  true  construction  of  the  order,  and  whether  they 

~  lave  any  right  to  inquire  whether  the  bill  is  demurrable, 

nu  not,   and  that  they  think  it  is  confined  to  cases 

^here  the  demurrer  would  lie  only  to  a  particular  ques*- 

tbn;  but  the  order  cannot  be  so  limited;  in  such  cases 

the  Defendant  might  by  answer  have  declined  answering 

before  the  Order  of  1841  was  made*    The  Order  was 

.  intoidfld  to  meet  those  oppressive  cases  where  the  De- 

.ieiidant,  being  practically  obliged  to  give  some  discovery, 

irae^  by  the  effect  of  tiie  technical  role,  prevented  from 

,  ;iefi]fiuig  discovery  to  any  part  of  the  billt  although 

]part  of  such  discovery  might  be  injurious  to  him  and 

Xwhere  the  bill  was  demurrable)  useless  to  the  Plain- 

iaSL   At  the  same  time,  it  is  not  true  that  the  operation 

<£  the  order  is  to  overrule  the  law  as  to  demurrers. 

The  Defendant,  having  once  answered,  has  so  far  com- 

,  Blitted  himself  that  the  case  must  go  to  a  hearing.  But, 

•  undoubtedly,  the  order  was  not  meant  to  effect  what 

is  KMtketimes    attempted, — ^to  enable  the   Defendant 

Hierely  to  put  in  a  short  answer,  and  refuse  all  further 

duBCOvery.    K  the  Court  should  find  such  an  use  of  the 

Older  to  lead  to  inconvenience,  it  may  be  a  question 

whether  the  order  ought  to  stand* 
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Qthy  9tk,  nthy 
12th  March. 

Qrdy  15M,  and 
22nd  April. 

The  lord  of  a 
manor  taking 
by  escheat,  on 
the  death  of  a 
tenant  without 
hrin,  the  fee- 
simple  of  lands 
holoenof  the 
manor,  bat 
sobject  to  a  de- 
mise by  way  of 
mortgage  for  a 
term  of  years 
created  by  the 
tenant,  is  enti- 
tled in  equity, 
as  against  the 
mortgagee,  to 
redeem  the 
term. 

Staiement. 


VISCOUNT  DOWNE  v.  MORRI& 

Thomas  STOBERT,  being  seised  in  his  demes 
as  of  fee  of  three  closes  of  land,  containing  abo 
twenty-four  acres^  situated  in  a'place  called  Loum/w 
in  the  township  of  Glazedak,  and  parish  of  Danbjft 
the  county  of  York,  demised  the  said  closes  to  M 
Biffffy  his  executors,  administrators,  and  assigns,  by  i 
denture  dated  the  13th  of  Mat/y  1805,  for  the  ter 
of  one  thousand  years,  at  a  peppercorn  rent,  by  way 
mortgage,  with  a  proviso  for  making  void  the  term  < 
payment  by  Stobert,  his  heirs,  executors,  administratoi 
or  assigns,  to  Ryffy  his  executors,  administrators,  or  i 
signs,  of  the  sum  of  400Z.  and  interest  on  the  13th 
November  then  next.  On  the  13th  of  May,  1819,  tl 
400/.  and  interest  were  paid  off,  and  a  further  sum 
3007.  was  advanced  to  Stobert  by  Ann  Rigg,  and  d 
premises  for  the  r^due  of  the  term  were  assigned 
her,  her  executors,  administrators,  and  assigns,  by  wi 
of  mortgage,  subject  to  a  proviso  for  re-assignment  thef^ 
o^  on  payment  by  Stobert,  his  heirs,  executors,  admin 
strators,  or  assigns,  unto  Ann  Rigg,  her  executors^  ai 
ministrators,  or  assigns,  of  700/.  and  interest  on  tl 
13th  of  November  then  next. 


Stobert  died  in  March,  1830,  having  by  his  will  dc 
vised  the  premises  to  William,  the  ill^timate  sonc 
one  Sarah  Arrowsmith,  his  heirs  and  assigns,  subject  ti 
the  mortgage.  W.  Arrowsmith,  after  entering  into  posseB 
sion  of  the  premises  under  the  devise,  died  in  Noveat 
ber  (a),  1830,  a  bachelor,  intestate,  and  without  any  heir. 


(a)  The  bill  stated  a  different     proved  or  admitted  to  be  in  Ko- 
date;  but  the  death  was  either     vember,  1830. 
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Ann  Bigg,  the  mortgagee^  being  in  possession^  by  in- 
denture dated  the  17th  of  AprUy  1839,  demised  the 
{nemises  to  John  Robertsony  his  executors,  administra- 
torsy  and  assigns,  for  the  term  of  sixty-one  years,  at  the 
lent  of  32L  a  year;  and  by  indenture  dated  the  16th  of 
Jbif,  1840,  Ann  Rigg  assigned  to  James  MorriSy  his 
execatora^  administrators,  and  assigns,  the  mortgage 
ddbtof  700L  and  interest,  and  the  said  premises,  subject 
to  sach  light  of  redemption  as  the  same  were  then  liable 
toby  Tirtue  of  the  indenture  of  the  13th  of  May,  1805. 


1844. 


ViacouNT 
Downs 

V. 

Morris. 
SiatemenU 


The  Plaintiff  claimed  to  be  lord,  and  seised  in  his 
demesne  as  of  fee  of  the  manor  of  Danby,  and  the  ser- 
vices thereof^  and  to  be  entitled  to  all  escheats  of  lands 
nd  hereditaments  within  and  holden  of  such  manor  and 
tile  lord  thereof;  and  the  biU,  which  was  filed  against 
^dfrru  and  Robertsony  for  redemption,  alleged  that  the 
Ittds  comprised  in  the  mortgage  had  been  and  were 
ofii&i  of  the  said  manor,  and  of  the  lords  thereof,  by 
^  and  common  socage,  and  the  tenants  and  free- 
^^^^ders  of  such  lands  had  been  and  were  bound  to  do 
^t  and  service  at  the  lords'  courts,  held  at  the  Castle 
^  Danby ;  and  that,  upon  the  death  of  Arrowsmithy  the 
***intiff  became  entitled  by  escheat  to  the  said  lands, 
*^  the  reversion  and  equity  of  redemption  thereof, 
"^Iject  to  the  term,  and  the  mortgage  debt  and  in- 
^^'^^tL    The  bill  prayed  that  an  account  might  be 
^^^en  of  what  was  due  for  principal  and  interest  on  the 
^^^^^ttgage,  the  Plaintiff  offering  to  pay  the  same ;  and  it 
P^yed,  that,  upon  such  payment,  Morris  and  Robertson 
^'^^ht  assign  the  premises  to  the  Plaintiff  for  the  residue 
^  the  term,  and  deliver  up  to  him  the  deeds  and  cvi- 
*^^^ces  of  title. 


^The  Defendants,  by  their  answer,  denied  that  at  the 
^th  of  ArrowsmUh  the  mortgaged  premises  were  held 


>0L.  in. 


E  E 


H.  w. 
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1844.  of  the  manor  of  Danby  and  the  lords  tfaereoi^  and  m- 
sisted  that  they  were  held  in  fee-simple^  and  not  of  anjr 
manor.  They  also  denied^  that,  opon  the  death  oiAh 
rowsmith  without  heir^  the  Plaintiff  became  entitled  by 
staiememi.  escheat  to  the  premises,  and  the  reversion  and  equity  of 
redemption  thereof,  subject  to  the  mortgage  debt  or 
otherwise.  The  Defendant  Morris  said,  that  the  prb- 
cipal  sum  of  700/.  and  an  arrear  of  interest  was  due  to 
him  on  the  mortgage,  and  the  Defendant  Robertm 
claimed  the  benefit  of  the  lease  of  the  17th  of  Aprit 
1839. 


,Ar^MM€tUm 


Evidence  was  entered  into  on  the  question,  whether 
the  premises  comprised  in  the  demise  were  holdenof  the 
manor  and  of  the  Plaintiff  as  the  lord.     At  the  hearingy 

Mr.  RusseU  and  Air.  James  Parker  were  heard  for 
the  Plamtiff;  and  Mr.  RomOly  and  Mr.  Wood,  for 
the  Defendants. 


No  decided  case  was  adduced  which  would  determioe 
the  question — of  the  right  of  the  lord  to  redeem  the  tcrffi- 
on  the  one  hand,  or  the  right  of  the  mortgagee  to  hoU- 
the  lands  by  virtue  of  the  demise,  irredeemable  by  thel(K* 
on  the  other.  The  authorities  bearing  on  the  point  wer^ 
Burgess  v.  Wheate  (a),  Pawleit  y.  Attorney 'Generali^)^ 
Thruxton   v.   Attorney- General  (c).    Sir  George  Sa^ 
case  (d),  Fawcet  v.  Lowther  (e),  fVilliarns  v.  Lord  Lff^ 
dak  {f)y  Walker  v.  Denne  {g),  Taylor  v.  Haygartk  if^ 
Gordon  v.  Gordon  (t),  WJiittinghanCs  case  (A),  Attonef' 


(a)  1  Eden,  177;  IWm.Black. 
121,  S.C. 
(A)  Hardr.  465. 
(c)  1  Vera.  340. 
\d)  Sid.  403. 
(e)  2  Ves.  300,  304. 
(/)  3  Ves.  752. 


{g)  2Ve8.jun.  170. 

(A)  V.C.  England,  16th,  174 

and  19th  Feb.,  1844. 

(t)  3  Swans.  470,  per  I^ 
Eldon. 

{k)  8  Rep.  45. 
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General  y.    Crofts  (a).  Sir  Salathiel  LoveWs  case  {b). 

On  the  general  right  of  redemption  by  tenant  foi  life>  re* 

udnder-man  or  reversioner,  jointress,  tenant  by  courtesy, 

d^t,  statute  merchant,  or  staple,  &c.:  Co.  Lit  208.  a., 

n.  (1) :   dowress :  Banks  v.  Sutton  (c),  Swannock  v.  Ly- 

fird  (d),  Laify  Radnor  v.    Vandebencfy  (e),    Palmes  v. 

Dmiby  (/).   The  right  of  the  lord,  taking  by  escheat,  to 

the  deeds  which  concern  the  land :  10  Yin.  Ab.  Escheat, 

tit  C,  pi.  7,  p.  145;  Lord  BitckhursVs  case  {g).   And  to 

Usremedy  for  waste :   10  Vln.  Ab.  Escheat,  tit  L.,  pl^ 

4^  8, 14,  p.  154,  155.     The  right  of  the  mortgagee  to 

bold  as  against  all  persons  not  making  out  against  him 

adear  right  of  redemption :  James  v.  Biou  (A).  Upon  the 

poiiit,  whether,  according  to  the  true  construction  of  the 

*rtL  3  &  4  Will.  4,  c  104  (t),  the  lord,  claiming  by 

ttdieat,  did  not  take  the  lands  as  assets,  subject  to  the 

debts  of  the  last  tenant  who  died  seised :  Evans  v. 

•8r9iwi  (A) ;  and  whether,  therefore,  the  lord  was  not 

i^idoeesarily  entitled  to  redeem,  or  the  absurd  consequence 

would  follow,  that  the  mortgagee  might  keep  the  term, 

^^  at  the  same  time,  insist  that  the  lands  which  had 

^'dieated  to  the  lord  should,  in  the  lord's  hands,  be  ap- 

P"^  towards  payment  of  the  mortgage  debt  (/). 


1844. 

Viscount 

DOWNB 
V, 

Morris. 
Argument, 


C«)  4  Bro.  P.  C.  136,  Tom.  ed. 

O)  1  Salk.  85;  see  also  Lit 
^8;  Co.  Lit.  215.  b.;  2Scriven 
^  Copyholds,  760;  1  Sanderson 
^«s,  297,  ed.  5. 

(c)  2  P.  Wms.  707. 

id)  Amb.  7. 

(e)  Show.  P.  C.  69;  1  £q. 
%•  Ab.  219,  pL  3,  S.  C. 

(/)  Pre.  Cha.  137. 
(g)  1  Rep.  1. 

(A)  3  Swans.  237,  per  Lord 
"^idarn. 

(f)  An  act  to  render  freehold 

E 


and  copyhold  estates  assets  for 
the  payment  of  simple  contract 
debto. 

(i)  5  Bear.  114. 

(/)  The  question  is  so  fully 
considered  in  the  judgment,  that 
the  reporter  has  thought  it  unne- 
cessary to  introduce  more  of  the 
argument  than  the  above  sum- 
mary of  the  authorities  cited  at 
the  bar,  as  supporting  the  various 
analogies  by  which  the  point  in 
discussion  was  on  all  sides  sur- 
rounded. 

E  2 
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V. 

Morris. 
April  ^d. 
Judgment, 


The  Vice-chancellor  said^  that  the  points  made  by 
the  Defendants  might  most  conveniently  be  divided  into 
two : — Firsty  that  no  subpoena  lay  for  the  lord,  claiming 
by  escheat^  to  assert  a  mere  equitable  title,  because  (it 
was  said)  there  was  no  privity  between  him  and  the 
Defendants ;  and^  secondly^  that  the  lands  comprised  in 
the  mortgage  were  not  proved  to  be  parcel  of  the 
manor.  With  respect  to  the  first  point,  he  said,  he 
was  not  prepared  to  hold  that  the  lord  was  not  entitled 
to  redeem,  but  that  it  would  be  unnecessary  for  him  to 
decide  that  point,  if  the  case  of  Evans  v.  Brawn  (a) 
was  weU  decided. 


If  the  lord,  tak. 
ing  lands  by 
esdieaty  on  the 
fieulare  of  heirs 
of  his  tenant,  is 
liable,  under  the 
Stat.  3  &4  Will. 
4,  c.  104,  oat 
of  snch  lands 
to  pay  a  mort- 
gage debt  of 
the  tenant 
charged  there- 
on, he  is  enti- 
tled to  redeem 
the  lands,  and 
get  in  the  se- 
curities which 
the  creditor 
held  for  the 
debt. 


His  Honor  said,  that,  if  the  very  estate  and  interest 
which  the  lord  had  in  the  land  was  subject  to  the  De- 
fendants' debt,  the  lord  must  have  a  right  to  dischaige 
that  estate  by  paying  the  debt;  and  if,  upon  that  princi- 
ple, he  paid  the  debt,  he  must  have  a  right  to  the  secu- 
rities the  creditor  held  for  the  debt, — a  right  which,  in 
Burgess  v.  fVheate,  Sir  Thomas  Clarke  appeared  to  have 
thought  would  belong  to  the  personal  representative 
of  a  mortgagor  who  should  die  without  heir,  even  as 
against  a  mortgagee  in  fee;  and  if  Evans  v.  Brawn 
were  weU  decided,  the  statute  3  &  4  WiU.  4,  c  104, 
had  in  fact  created  the  very  privity  between  the  lord 
and  the  termor,  the  want  of  which  was  the  foundadoD 
of  this  part  of  the  defence  in  the  present  case. 

Upon  the  question,  whether  Evans  v.  Brawn  was  weD 
determined,  his  Honor  said,  that,  if  he  decidedly  differed 
from  Lord  Langdahy  it  would  be  his  duty  to  pursue  the 
course  which  his  own  judgment  should  dictate ;  but,  if 
the  case  were  doubtful,  the  opinion  of  Lord  LangdaU 
ought  to  have  great  weight  with  him, — that  he  certainly 


(a)  5  Beav.  114. 
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ad  entertained  great  doubts  upon  the  case  of  Evans  v. 

iraumy  founded  principallj  upon  these  considerations : 

rhere  an  act  of  Parliament  creates  a  new  right,  and 

oes  not  provide  a  remedy,  it  is  left  to  courts  of  justice 

0  apply  to  the  case  such  remedies  as  are  in  use  in  ana- 

ogous  cases;    but  there  are  authorities,  that,  where 

in  act  of  Parliament  creates  a  new  right,  and  at  the 

Mine  time  gives  a  specific  remedy  co-extensive  with 

that  right,  the  party  to  whom  the  right  is  given  has  no 

lemedy  but  that  which  the  act  gives.     The  question 

ipon  his  mind  had  been,  whether  the  latter  rule  applied 

in  Evaru  v.  Brawn^ — that,  if  the  statute  3  &  4  WilL  4, 

e.  104,  had  charged  the  debts  of  the  tenant  emphati- 

cdlynpon  his  estate  or  interest  in  the  land,  and  not 

TEfm  the  lands  themselves,  the  question  would  have  arisen, 

wbether,  upon  the  determination  of  the  estate  or  interest 

of  the  tenant,  the  rights  of  the  creditors  were  not  deter- 

uned  also;  or  whether  the  statute  was  not  a  parliament- 

vj  alienation  of  so  much  of  the  debtor's  estate  or  in- 

toest  in  the  land  as  was  necessary  to  satisfy  his  debts, 

■d  whether  such  alienation  would  not  bind  the  lord, 

lAose  interests  were  clearly  subject  to  the  alienation  of 

4e  tenant, — ^that  the  case,  however,  was,  in  point  of 

oqvession,  stronger  in  favour  of  the  creditor  than  the 

Me  he  had  supposed, — that  there  was  ground  for  con- 

te£ng  that  the  act  made  the  lands  themselves  assets,  and 

Bot  merely  the  estate  or  interest  of  the  tenant  therein, 

^.lUch  (unless  controlled  by  the  context)  would  make  the 

I'Wb  assets,  into  whosesoever  hands  they  should  come, — 

iittthe  question,  therefore,  was  reduced  to  this,  whether 

Ab  notice  taken  in  the  statute  of  the  remedies  given  against 

tile  heir  and  devisee  was  sufficient  to  control  the  larger 

4eet  of  the  previous  words  which  made  the  lands  assets 

Imenlly, — that  these  remedies  did  not  appear  to  Lord 

*'9iigdale  to  be  co-extensive  with  the  right  given  to  the 


1844. 

Viscount 
Downs 

Morris. 

Judgment. 


Where  a  person 
dies  seised  of 
land  which  he 
has  not  by  will 
charged  with 
his  debts,  the 
statute  3  &  4 
WiU.4,  c.  104, 
makes  the  lands 
themselves,  and 
not  merely  the 
estate  or  inter- 
est of  such  per- 
son in  the 
lands,  assets  for 
the  payment  of 
his  debts. 


400 


CASES  IN  CHANCERY. 


1844. 
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V, 
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Judgment. 


creditors  under  the  previous  words, — and  the  policy  of  the 
act  required  that  it  should  be  construed  liberally  in  favour 
of  creditors;  and  as  the  tenant  might  have  chained  the 
lands  with  his  debts  to  the  prejudice  of  the  lord,  there 
was  no  reason  why  the  legislature  should  not  have  in- 
tended the  same  thing, — that,  in  a  case  so  circumstanced, 
he  (the  Vice-chancellor)  should  not  oppose  any  doubt 
of  his  own  to  the  deliberate  judgment  of  Lcnrd  Langdakf 
but  should  follow  Evans  v.  Braton  in  the  present  case. 


Mr.  RomiUy  said,  that  Arrowsmith  died  in  Novent' 
bery  1830,  before  the  stat.  3  &  4  WilL  4,  c.  104,  came 
into  operation ;  and,  therefore,  that  statute  would  not 
apply  to  the  present  case. 


The  Vice-chancellor  siud,  that  this  point  had  not 
been  hitherto  suggested.  The  date  of  ArrawsmitKs  death 
had  not  once  been  mentioned.  Mr.  James  Parker  had  ar- 
gued upon  the  statute  as  expounded  in  Evans  y.  Broum, 
**  that  the  lord,  by  escheat,  takes  the  lands,  subject  to 
debts,  as  assets ;  and  that,  if  the  lord  could  not  redeem 
the  term,  it  would  follow  that  this  creditor  might  daim 
payment  of  the  mortgage  debt  (out  of  the  lands  in  ques-^ 
tion  in  the  hands  of  the  lord)  and  also  keep  the  term.* 
In  answer  to  this  argument  the  counsel  for  the  Defendanti 
had  questioned  the  decision  in  Evans  v.  Broum,  and  hid 
emphatically  called  upon  him  to  exercise  his  own  judg- 
ment upon  the  construction  of  the  statute,  insisting  that 
the  case  depended  upon  the  wording  of  the  statute.  The 
point  now  made  was  not  suggested  in  the  argument,  bat 
it  was  admitted,  (as  he  understood),  that  the  case  otEoant 
V.  Broum,  if  well  decided,  pressed  the  Defendants, — an  s^ 
gument  which  was  beside  the  question  if  Arrowsmith  died 
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before  the  statute.  If  the  point  must  be  decided  Inde- 
pendently of  the  statute  3  &  4  Will.  4^  c.  104^  he  should 
have  little  hesitation  now  in  saying  what  his  conclusion 
would  be;  but.  In  order  that  his  reasons  might  distinctly 
appear,  the  cause  should  be  In  the  paper  for  judgment 
at  the  next  sitting  of  the  Court 
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Vicb-Chancellor  : — 

I  understand  It  to  be  now  admitted  by  both  parties, 
tihat,  by  reason  of  the  date  of  ArrowsmitKs  death,  the 
statute  3  &  4  WIU.  4,  c  104,  does  not  apply  to  the 
present  case ;  and  that  I  must  decide  this  cause  without 
being  able,  as  I  certainly  desired,  to  found  my  judgment 
upon  the  authority  of  a  case  already  decided. 

The  PlalntifF  Is  lord  of  the  manor  of  Danhy.  The 
Defendant  M{7rm  is  In  possession  of  lands  lying  within  the 
ambit  of  the  manor,  as  mortgagee  of  those  lands  for  a 
term  of  years  created  by  one  Stohert,  who  at  the  time 
of  making  the  mortgage  was  tenant  In  fee-simple  of  the 
same  lands.  Stoberty  the  mortgagor,  died  In  1829,  having 
by  will  devised  the  freehold,  subject  to  the  term,  to  one 
Arrawsmith.  Arrowsmithy  having  become  seised  of  the 
lands,  died  without  heirs,  (as  it  now  appears,  In  November y 
1830).  The  Plaintiff  says,  that  the  lands  comprised  in 
tlie  term  are  parcel  of  the  freehold  of  the  manor  of  Danh/, 
and  were  holden  of  him  by  fealty, — that,  by  the  death  of 
Arrawsmtth  intestate  and  without  heir,  the  lands  escheat- 
ed to  the  lord,  and  he  files  his  bill  to  redeem  the  mort- 
gage. The  Defendant's  proposition  that  a  subpoBua  in 
no  case  lies  for  the  lord  by  escheat  In  assertion  of  a  mere 
equitable  title,  or,  in  other  words,  that  this  Court  could 
only  have  regard  to  the  dry  legal  rights  of  the  parties, 
may  be  consbtent  with  the  decision  in  Burgess  v.  WheaUy 


Jprii  15M. 
Judgment. 


402 


CASES  IN  CHANCERY. 


1844. 

Viscount 
Downs 

V, 

Morris. 
Judgment. 


and  (if  established)  might,  perhaps,  dispose  of  the  present 
case;  for  an  equity  of  redemption  is  certainly  a  title  in 
equity  which  cannot  be  asserted  except  by  subpoena.  But 
the  decision  in  Burgess  v.  Wheaie  did  not  require,  and 
certainly  did  not  involve^  any  such  general  propoei- 
tion.  In  that  case  there  was  no  escheat  at  law.  Tbe 
object  of  that  suit  was  to  have  it  declared,  that,  where  i 
cestui  que  trust  in  fee  died  without  heir,  the  lands  es- 
cheated in  equity ;  and  the  Court  denied  it.  In  this  case 
there  is  an  escheat  at  law.  The  lands  have  escheated  to 
the  lord,  subject  to  a  mortgage  term  of  years,  created  by 
a  late  tenant  of  the  fee,  and  the  fee-simple  at  law  is  now 
vested  in  the  lord.  The  question  is  not  whether  there 
can  be  an  escheat  in  equity,  where  there  is  none  at  law; 
but  whether,  in  the  case  of  an  escheat  at  law  subject  to  i 
mortgage  term,  the  relative  positions  of  the  lord  by  es- 
cheat and  the  termor  are  not  the  same  in  equity  as  were 
those  of  the  late  tenant  in  fee  and  the  termor.  Bwrgm 
V.  IVheate  did  not  decide  that  no  equitable  interests 
would,  in  any  case,  follow  an  escheat  at  law ;  it  decidei 
only,  that,  where  there  was  no  escheat  at  law,  there  was 
none  in  equity. 


That  I  may  not  be  supposed  to  have  overlooked  the 
Defendant's  argument  upon  the  point,  I  observe  in  pass- 
ing, that,  in  considering  this  case,  I  have  kept  steadfly 
in  view  the  proposition,  so  much  pressed  upon  my  at- 
tention by  the  Defendant's  counsel,  that  the  estate 
which  the  lord  takes  by  escheat  is  not  that  estate  whidi 
the  tenant  had.  The  lord  takes  in  reversion.  He  re- 
sumes the  possession  of  the  land  upon  the  determinatioa 
of  the  grant  to  the  tenant.  His  estate  is  the  old  fee,  of 
which  he  becomes  seised  in  possession  upon  the  extinction 
of  the  tenancy.  But,  giving  the  Defendant  the  benefit  of 
his  proposition,  as  to  the  tenant's  estate,  is  it  true,  that^ 
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when  the  lord^  hj  force  of  hislegal  right^thus  resumes  the 
lands  upon  the  determination  of  the  estate  of  the  tenant 
of  the  freehold,  no  equity  whatever,  which  remained  in 
the  tenant,  can  pass  to  the  lord  ?  If  a  tenant  in  feensimple, 
being  entitled  to  the  benefit  of  an  attendant  term  of  years, 
dies  without  heir,  and  the  lands  escheat,  can  the  trustee 
of  the  term  hold  the  lands  as  against  the  lord  during  the 
continuance  of  the  term,  or,  will  not  a  subpcena  lie  in 
this  Court  to  give  the  lord  the  benefit  of  the  term  ?  In 
Thruxtan^s  case  (a)  the  judgment  of  the  Lord  Chancellor 
was  clearly  expressed  in  favour  of  the  lord  by  escheat. 
In  the  last  edition  of  Sir  E.  B.  SugderCs  "  Treatise  on 
Vendors  and  Purchasers"  (&),  a  dear  and  decided  opinion, 
in  accordance  with  Thruxtan's  case,  is  expressed ;  and 
I  clearly  understand  Mr.  Sanders  to  be  of  the  same 
opnion  (e).  And  when  I  advert  to  the  decisions  of  this 
Court  with  respect  to  attendant  terms,  I  cannot  under- 
stand  why  the  lord  by  escheat  should  be  excluded  from 
the  benefit  of  such  an  interest  (J).  In  Burgess  v.  Wheate, 
I  think,  neither  Sir  Thomas  Clarke  nor  the  Lord  Keeper 
expressed  any  disapprobation  of  Thruxtaris  case;  the 
Lord  Chief  Justice,  of  course,  approved  it.  In  speaking 
of  attendant  terms.  Sir  Thomas  Clarke,  after  saying,  that 
the  right  of  the  lord  te  distrain  was  as  incident  to  his 
reversion,  and  not  as  heir,  says,  '^  And  this  answers  an- 
other  observation,  that  the  lord  may  take  the  benefit  of 
a  term  limited  to  the  owner  and  his  heirs :  but  the  an- 
swer is,  he  does  not  take  it  as  heir;  but,  where  he  takes 
the  inheritance  as  escheated,  he  takes  the  term  as  attend- 
ant upon  and  following  the  fate  of  the  inheritance ;  ac- 
cording to  Sands^  case,  Pawletfs  case,  and  Lord  Jefferies* 
determination  (e)."      ThruxtorCs  case,  if  law,  destroys 
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(a)  1  Vera.  340.  (ji)  See  3  Yen.  &   Pur.  92, 

{h)  Vol.  3,  p.  92,  ed.  10.  ed.  10. 
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altogether  the  integrity  of  the  Defendants'  proposition^ 
that  a  subpoena  will,  in  no  case,  lie  for  a  lord  by  escheat^ 
and  is  an  authority  in  point  for  the  PlaintifF.  I  do  not 
say^  that  I  should  myself  have  originated  such  a  deci- 
sion as  Thruxton^s  case;  nor  whether  a  different  decision 
might  not  have  been  more  in  accordance  with  abstraet 
legal  reasoning.  It  is  enough  for  me  to  say^  that  it  is  a 
decision  of  the  Lord  Chancellor,  subsequently  recognized 
by  text-writers  of  the  greatest  learning  and  experience; 
and  that  it  is  far  better  to  uphold  such  a  decision  than 
risk  the  possible  consequences  of  disturbing  titles  and 
the  practice  of  conveyancers  by  impugning  it,  only  to 
satisfy  a  principle  of  abstract  reasoning.  The  laws  of 
real  property  do,  in  many  cases,  depend  upon  arbitraiy 
decisions,  which  it  would  be  impossible  to  reconcile  with 
dry  legal  reasoning.  It  is  not,  therefore,  as  I  view  it, 
a  question  for  me  at  this  day,  whether  an  escheat  may 
not  carry  with  it  some  equitable  rights  and  incidents; 
but  the  question  is,  what  equitable  rights  and  incidents 
it  will  carry  with  it  Whether  the  equity  of  redemption 
of  a  term  of  years  will  not  pass  with  the  freehold  to  the 
lord  to  whom  the  freehold  has  escheated,  just  as  the 
equity  of  the  attendant  term  wiU  pass  to  him. 

Dbtinction  be-       Now,  what  is  the  nature  of  an  equity  of  redemption 
onSm*2on^  in  the  contemplation  of  a  Court  of  equity?     In  PawUtt 

V.  Attomey^General  (a),  Lord  Haky  for  the  purpose  of 
shewing,  that,  where  an  estate  escheats  at  law  by  the 
death  of  the  mortgagee  without  heirs,  the  mortgagor 
may  redeem  the  mortgage,  distinguishes  an  equity  of  re- 
demption from  a  trust.  He  says,  the  equity  of  redemp- 
tion is  not  a  mere  trust,  but  a  "title  in  equity"  (J); 
and  again, "  A  power  of  redemption  is  an  equitable  right 
inherent  in  the  land,  and  binds  aU  persons,  in  the  post, 
or  otherwise.    Because  it  is  an  ancient  right,  which  the 
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(a)  Hardr.  465. 
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parly  is  entitled  to  in  equity.  And,  although  by  the 
esdieat  the  tenure  is  extinguished,  that  will  be  nothing 
to  the  purpose  "  (a) ;  and  Baron  Atkyn  was  strongly  of 
the  same  opinion.  Lord  Nottingham  also  said,  **  An 
equity  of  redemption  charges  the  land,  not  a  trust"  (A). 
Lord  Hardwicke,  in  Casbome  ▼.  Scarf e,  describes  an 
equity  of  redemptioin  as  an  estate  in  the  land,  and  ob- 
serves, that  it  cannot  be  conudered  as  a  mere  right 
only  (e) ;  and  Lord  Eldmii  in  Tucker  ▼.  JTmrstanf  ad- 
yerting  to  the  nature  of  equitable  interests,  mentions  a 
trust  estate,  as  contrasted  with  an  equity  of  redemption, 
which,  he  adds,  are  in  many  respects  most  materially  dif- 
ferent (d).  It  is  the  land  which  in  these  cases  is  said  to  be 
bound.  I  do  not  understand  any  of  the  judges  in  Burgess 
▼•  Wheate  to  have  expressed  an  opinion  adverse  to  what 
Lord  Hak  says,  in  the  case  in  Hardresj  as  to  the  nature 
of  an  equity  of  redemption.  In  that  part  of  Sir  Thomas 
darkens  judgment  (e)  in  which  he  distinguishes  Sands'^ 
case  firom  Pawlett  v.  Attorney' General,  as  well  as  in 
a  subsequent  part  of  the  judgment  (/),  he  appears  to  me 
to  approve  of  Lord  Hale^s  distinction,  and  to  say  that 
Lord  Nottingham  approved  of  it  also.  Lord  Man^ld 
certainly  approved  of  what  Lord  Hale  said  in  PawUtfs 
case;  and  the  Lord  Keeper,  although  he  said  he  be- 
lieved that  what  Lord  Hale  laid  down,  and  Baron  Atkyn 
i^roved  in  PawletCs  case,  had  never  been  decided,  re- 
marked, that  he  hoped  the  law  was  so  settled,  and  added, 
^  A  mortgage  is  an  assignment  on  condition ;  the  con- 
dition being  performed,  the  conveyance  is  void  ab  initio. 
Equity  dispenses  with  the  time,  and  when  the  money  is 
paid,  the  conveyance  is  void  in  equity  and  conscience." 
This  is  very  little  like  a  disapprobation  of  Lord  Holers 
doctrine  as  to  the  nature  of  an  equity  of  redemption. 
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Now^  I  do  not  cite  Pawktfs  eaMesssn  aathority  for  the 
proposition^  that,  in  the  case  of  the  death  without  hein 
of  a  mortgagor  being  tenant  in  fee-simple  of  the  equity  of 
redemption,  the  equity  of  redemption  in  fee-cdmple  would 
escheat  to  the  lord ;  it  may  be  taken  for  granted  that 
such  an  interest  would  not  escheat.  But  I  cite  the  case 
for  the  twofold  purpose  of  shewing,  first,  what,  ac- 
cording to  very  high  authority,  is  the  nature  of  an 
equity  of  redemption  as  distinguished  from  a  trust,  and 
that  arguments  drawn  from  the  Statute  of  Uses  whidi 
may  apply  to  a  trust,  do  not  necessarily  apply  to  an 
equity  of  redemption ;  and,  secondly,  for  the  important 
purpose  of  shewing,  that  the  strict  rules  of  dry  legal 
reasoning  are  not  absolutely  condurave  in  all  cases  of 
escheat;  that  there  are  cases  besides  that  of  the  trustee 
of  an  attendant  tenn,  in  which  strictiy  legal  rights,  de- 
pending upon  the  law  of  escheat,  are  controlled  in  equity. 
Pawletfs  case  is  an  authority,  that,  in  the  case  of  an 
escheat  of  the  legal  fee  by  the  death  of  the  mortgagee 
without  heirs,  equity  will  qualify  the  strictly  l^al  rights 
of  the  lord ;  and  that  the  Defendant's  argument  is  not 
well  founded,  that,  in  the  case  of  an  escheat,  this  Court, 
at  the  present  day,  is  to  inquire  into  the  conunon  law 
of  the  case,  and  nothing  more. 


But,  without  relying  upon  Pawkifs  case,  (which  is  not 
essential  to  my  judgment  in  this  case),  is  not  the  equity 
of  redemption  of  a  term  of  years  an  estate  or  interest 
which  will  pass  to  the  lord,  who  acquires  the  feensimple 
by  escheat?  The  purely  legal  rights  of  the  lord  are 
traced  with  minuteness  in  the  judgments  in  Burgess  v. 
WheatCy  beginning  with  the  period  when  the  tenant  could 
not  alien  without  the  license  of  the  lord,  down  to  the 
period  when  the  tenant  acquired  what  he  now  enjoys — 
an  absolute  right  of  alienation  without  license,  togetiier 
with  the  right  of  his  widow  to  dower.     But,  notwith- 
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standing  these  large  powers  of  alienation^  whatever  por- 
tion of  the  original  grant  the  tenant  retains  at  the  time 
of  his  death  without  heirs,  that  the  lord  may  claim  by 
escheat.  I  do  not  include  possibilities,  or  conditions 
strictlj  so  called,  or  rights  of  action,  which  could  not  be 
granted.  But,  as  a  general  proposition,  whatever  estate 
or  benefit  the  tenant  retains,  which  would  have  passed 
to  his  heirs,  if  he  had  any,  and  which  could  be  the 
subject  of  grant,  that  the  lord  by  escheat  may  claim. 
Where  the  tenant  retains  any  parcel  of  the  specific  sub- 
ject of  the  original  grant,  the  right  of  the  lord  requires 
no  circumlocution  to  define  it :  he  takes  it  strictly  as  an 
escheat.  Where,  however,  the  very  subject  of  the  ori- 
ginal grant  has  been  aliened,  and  the  tenant,  as  a  consi- 
deration for  the  alienation,  has  reserved  to  himself  some- 
thing different  from  the  subject  of  the  original  grant, 
such  as  a  rent,  there  the  books  qualify  the  expressions 
by  which  the  rights  of  the  lord  by  escheat  are  described, 
and  he  is  said  to  take  tanquam  hseres,  and  is  sometimes 
called  an  assign  in  law  (a).  These  principles  were  not 
disputed  as  regards  a  legal  estate  or  interest  remaining 
in  the  tenant  at  the  time  of  the  escheat.  Now,  an  equity 
of  redemption  is  in  all  respects  an  interest  of  the  nature 
of  those  which  at  law  would  pass  to  the  lord  by  escheat; 
it  is  an  estate  or  interest  in  the  land,  reserved  or  re- 
tuned  by  the  tenant,  vested  in  him  at  the  time  of  his 
death  without  heir,  which  would  descend  to  his  heir  if 
he  had  one,  and  which  may  be  the  subject  of  grant. 
Every  analogy,  therefore,  is  in  favour  of  the  lord,  and 
his  claim  should  prev^,  unless  the  proposition  be  true, 
that  no  subpcena  lies  for  his  benefit,  and  that  this 
Court  can  have  regard  only  to  the  dry  legal  rights  of  the 
lord.  That  this  is  not  true  I  have  already  shewn,  by  the 
case  of  attendant  terms ;    and  the  case  of  Pawlett  v. 
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AUomey^Generalj  the  observations  of  the  Court  upon 
that  case  in  Burgess  v.  HTuaie^  and  the  other  cases  I  have 
referred  to^  are,  in  principle,  authorities  for  the  same  con- 
clusion. If  the  lord,  taking  the  freehold  bj  esdieat, 
may  claim  an  attendant  term,  where  is  the  prindjde  for 
saying  he  shall  not,  in  this  case,  take  the  fredidd  in 
eveiy  respect  as  the  tenant  held  it,  quoad  his  estate  in 
the  land?  The  equity  of  redemption  is  an  estate  in  the 
land,  not  aliened.  The  equitable  interest  in  an  attend- 
ant term  will  pass  to  the  lord  with  the  legal  freehold. 
Why  should  not  an  escheat  of  the  freehold  carry  with  it 
the  mortgagor's  estate  in  the  land,  and  the  right  to  make 
the  term  attendant  by  paying  the  mortgage  monej? 
Why  is  the  legal  estate,  which,  in  this  case,  the  lord  takes 
without  the  aid  of  this  Court,  not  to  draw  to  it  this  par- 
ticular equitable  interest  ?  If  the  trustee  of  an  attendant 
term  cannot  hold  that  interest  for  his  own  benefit,  wlij 
should  the  mortgagee  be  in  a  different  position?  I 
agree  with  the  Vtce^Chancettar  of  England,  in  Taylor  J. 
Haygarth,  that  Burgess  v.  Wkeate  binds  this  Comti 
But  Burgess  y.  JVheate  stops  far  short  of  the  Defendants' 
proposition  in  the  present  case,  and  the  passages  I  hafe 
quoted  from  the  judgments  in  that  case,  with  othen 
which  might  be  cited,  shew  that  Sir  Thomas  Clarke  and 
the  Lord  Keeper  did  not  mean  to  decide  that  a  subpoena 
would  in  no  case  lie  for  a  lord  by  escheat.  It  is  one 
thing  to  say,  that,  where  the  tenant  has  aliened  his  whde 
estate  at  law,  and  thereby  ceased  to  be  tenant,  there  shaD 
be  no  escheat  on  his  death  without  heirs ;  and  another 
to  say,  that  the  lord,  taking  lands  by  escheat,  is  bound 
by  an  alienation  of  the  tenant  for  a  term  of  years,  further 
or  otherwise  than  the  tenant  himself  was  bound.  In 
such  a  case  the  argument  of  Lord  Mansfieldy  in  Burgess 
V.  Wheate,  may  well  apply. 


It  was  said,  however,  that)  in  the  case  of  an  escheat 
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by  the  death  of  a  trustee^  all  equitable  interests  would 
fiul ;  and^  therefore,  the  lord  should  not  be  permitted  to 
claim  equities.  To  what  extent  the  former  proposition 
was  true  at  the  time  Burgess  v.  Wheate  was  decided,  I 
need  not  inquire.  That  it  holds  for  all  purposes  in  the 
case  of  an  escheat,  on  the  death  without  heirs  of  a  mort- 
gagee in  fee,  cannot,  of  course,  be  affirmed ;  (JPawUtt 
Y.  Attorney-General) 'y  and,  if  it  were  so,  it  has  been 
well  observed,  that  ^^  it  is  not  every  argument  in  law 
or  in  logic  that  holds  e  con  verso"  (a). 
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It  was  further  said,  that  the  equity  of  redemption 
was  reserved  to  the  mortgagee,  *^  his  heirs,  executors, 
administrators,  and  assigns;"  and  that  the  lord  filled 
none  of  these  characters.  My  answer  is  that  the  lord 
18  entitled  to  the  benefit  of  an  attendant  term  under  a 
like  form  of  limitation,  and  that  the  lord  is,  as  I  before 
observed,  for  the  purposes  of  taking  some  benefits  by 
escheat,  tanquam  hcsres  and  quasi  an  assign^ — a  form  of 
expression  which  appears  to  have  been  adopted  to  avoid 
the  harshness  of  dry  technical  reasoning,  in  the  cases 
to  which  it  was  first  applied. 

It  was  also  ssdd,  that  the  lord  might  put  in  a  new 
tenant  of  the  freehold,  and  thereby  get  the  same  services 
he  had  from  his  old  tenant  To  this  the  retort  was 
obvious  and  decisive — that  the  mortgagee  may  receive 
his  principal  and  interest  and  costs,  and  thereby  get  all 
he  contracted  for.  There  is  certainly  nothing  in  this 
argument  which  will  apply  with  more  force  to  one  party 
than  to  the  other. 

Upon  the  whole,  deferring  entirely  to  the  authority 
of  Burgess  v.  Wheatey  I  think  this  case  is  unaffected  by 
it,  and  that  this  is  a  case  in  which  I  am  bound  to  hold 


(a)  1  Eden,  204. 
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that  an  equitable  right  of  this  nature,  inherent  in  the 
land,  and  retained  by  the  tenant  at  the  time  of  his  death 
without  heirs,  which  would  have  descended  upon  his 
heirs,  and  which  might  be  the  subject  of  grant,  passes 
with  the  land  to  the  lord  claiming  by  escheat,  and  may 
be  enforced  in  this  Court  by  subpoena.  If  the  authoritieB 
I  have  referred  to  are  not  to  be  applied  to  a  case  like 
this,  I  think  their  application  must  be  n^atived  by  a 
higher  authority  than  mine. 

It  is  not  necessary,  after  the  opinion  which  I  hay^ 
expressed,  that  I  should  advert  to  the  analogies  reliecL 
upon  by  the  Plaintiff's  counsel,  some  of  which — ^those,  for* 
example,  which  were  derived  from  the  case  of  join^ 
tenants,  and  the  case  of  the  dowress — are  not  unimr— 
portant.  And  if  we  go  back  to  early  times,  whenteims 
of  years  were  considered  as  mere  contracts,  perhaps  othear 
arguments  might  be  found  in  favour  of  the  right  of  the 
lord  as  the  owner  of  the  freehold. 

On  the  other  question,  whether  the  lands  comprised 
in  the  mortgage  are  parcel  of  the  manor;  or  whether 
the  lands  have,  in  fact,  escheated  to  the  lord,  which  the 
Defendants  deny,  it  appears  to  me  in  the  state  of  the 
evidence  in  the  cause  that  the  proper  course  will  be  to 
direct  an  issue. 


MifnUe,  Ordered,  that  the  parties  do  proceed  to  a  trial  at  law  at  the  next 

Assizes  for  the  county  of  York,  on  the  following  issuei  vis.  Whether 
at  the  death  of  William  Arrotamiihy  in  &c.|  the  mortgaged  heredits- 
ments  in  the  pleadings  mentioned  were  held  of  the  manor  o[Dad§t 
in  fire,  or  not.  And  in  such  issue  the  Plaintiff  in  the  c^use  14  ito  be  i. 
plaintiff  at  law;  and  the  Defendants  in  the  cause  are  to  be  defendanli 
at  law,  who  are  forthwith  to  name  an  attorney,  See.  The  Master  to 
settle  the  same  issue  in  case  the  parties  differ  &c«  Further  difecdoof 
and  costs  reserved.    Liberty  to  apply. 


«ii    .'■» 
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WOOD  ALL  V.  WHITE.  \mh  February. 

xHE  common  injunction  was  obtained  in  this  case.  The  pendency 

nd  extended  to  stay  trial,  after  the  Defendant  at  law  before  the  Judge 

l»d  obtained  leave  to  plead  several  matters,  and  after  Jj^^^<^ 

tie  Court  of  Queen's  Bench  had  directed  a  reference  to  *<>  *^«  «^<*!'  ^ 

,  no  ground  for 

the  Judge  at  chambers  to  settle  the  pleas.  yarying  the  form 

of  the  order  for 
^_^_^^___  extending  the 

common  injanc- 
tion  to  stay 

•Afr.  RomiUy  and  Mr.  Anderson  moved  that  the  order  trial. 
&**    the  injunction  might  be  varied  by  inserting  the 
tion,  that  it  should  be  without  prejudice  to  the 
at  law  proceeding  to  complete  the  issue ;  but 

fib  Honor  refused  to  vary  the  common  order. 


WOODS  V.  WOODS.  \OthFehruary. 

X  HE  circumstances  of  this  case  resembled  those  in  Leaye  to  amend 
^hake  V.  Drake  (a).  In  the  prayer  of  process,  on  a  ^naicc^  «' 
^itt)68  bill,  for  discovery  only,  the  words  "  and  decree  "  oeptioni  to  the 

W^  anawer  which 

been  introduced  by  mistake,  and  the  Defendant  had  been  over- 
ly protected  himself  against  exceptions  for  the  insuffi- 
^ency  of  his  answer  by  insisting  that  the  bill  was  open 
to  a  general  demurrer. 


Mr.  Miller^  for  the  Plaintiff,  moved  for  leave  to  amend 
the  bill,  without  prejudice  to  the  exceptions,  by  striking 
oat  of  the  prayer  the  words  which  made  it  a  prayer  for 
tdief:  Delatorre  v.  Bemales(b), 

(a)  2  Har«,  647.  (b)  4  Madd.  396. 

VOL.  m.  F  F  H.  W, 
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Judgment* 


His  Honor  gave  leave  to  amend  without  prejudice  to 
the  exceptions^  the  Plaintiff  paying  the  costs  relating 
to  the  exceptions  up  to  the  date  of  the  order^  and  also 
the  costs  of  the  motion  (a). 

(a)  See  Bolder  v.  Lord  HunHngfietd^  10  Ves.  401,  as  to  the  ooD- 

yerse  case  of  amending  the  exceptions. 


WHITAKEE  V.  WRIGHT. 

ixN  administration  suit.     The  Phdntiff  claimed  to  be 
called awitMM  *  ^^^  Creditor ;  and,  having  obtained  a  decree,  carried 

in  before  tiie  Master  a  charge  for  the  principal  and  in- 


The  Plaintiff  in 


to  proTe  the 
eiecation  of  a 
hond  upon 
which  his  deht 
was  founded. 


terest  due  upon  the  bond  (a).     A  special  order  was 
made,  allowing  the  Defendants  to  examine  the  wit- 
^*^Btoi^*'  ness  Roscoe  on  new  matters,  who  had  been  previously 
oposs-^zamined  examined  for  both  the  Plaintiff  and  Defendants  in  the 

cause  (£). 


the  witness  as 
to  the  consider- 
ation.   On  the 
proving  of  the 
debts  before  the 
Msster,  the  2>e- 
/tfiMlaii/ insisted 
that  the  bond 
was  nsoriousy 
and  obtained 
leave  to  exa- 
mine the  wit- 
ness again  upon 
interrogatories 


Mr.  Romilly  moved,  that  the  Plaintiff  might  be  at  li« 
berty  to  cross-examine  the  witness. 


Mr.  Walker  and  Mr.  Elmsley  opposed  the  motion,  or 
submitted,  that,  if  it  was  granted,  the  cross-interrogar 
^io^^ii^by  tories  ought  to  be  settied  by  the  Master. 

the  Matter, 

On  a  motion  by 

the  Plaintiffy — Held,  that  the  Plaintiff  was  entitled  to  cross-examine  the  witness. 

That  the  application  by  the  Plaintiff  for  leave  to  cross-examine  the  witness  was  proper. 

That  the  cross-interrogatories  to  be  exhibited  by  the  Plaintiff  need  not  be  settled  by  the 
Master. 


(a)  See  the  report  of  this  case,  2  Hare,  310.      (Jb)  Id.  321,  325. 
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Vice-Chancellor,  after  stating  the  circumstances  of 
the  case  and  the  order  which  the  Defendants  had  ob- 
tained for  leave  to  examine  the  witness  to  the  new 
points: — 

Nothing  was  said  upon  this  order  as  to  the  Plaintiff 
haying  liberty  or  not  to  cross-examine  Roscoe.  The 
Plaintiff  has  now  applied  for  leave  to  cross-examine  him 
before  the  Master ;  and  that  he  must  be  at  liberty  to  do 
80,  either  as  of  course  or  upon  special  application,  cannot 
be  doubted. 

Upon  this  application,  the  first  question  which  occurs 
is,  is  the  right  to  cross-examine  the  witness  of  the 
other  party  of  course,  or  is  that  right  subject  to  the  dis- 
cretion of  the  Court  ?  If  the  right  is  of  course,  then  no 
order  ought  to  be  made  upon  this  application,  except 
that  the  Plaintiff  pay  the  costs  of  the  motion.  If  the 
right  is  not  of  course,  then,  ought  the  Court  to  direct  the 
Master  to  settle  the  interrogatories  ? 

After  examining  the  cases,  I  find  the  general  rule  of 
the  Court  to  be,  that  the  party  who  has  examined  a 
witness  before  the  hearing  cannot  examine  the  same 
witness  before  the  Master  without  the  leave  of  the  Court. 
To  this  rule  there  is  one  dear  exception,  namely,  where 
a  witness  has  been  examined  before  the  hearing  only  to 
prove  exhibits :  Courtenay  v.  Hoskirus  (a).  The  reason 
why  the  leave  of  the  Court  is  generally  required  pro- 
ceeds upon  an  apprehension  that  the  witness  may  be 
tampered  with,  if  re-examined  after  the  party  calling 
him  knows  where  the  weakness  of  his  evidence  lies; 
and  the  leave,  if  granted,  is  accompanied  with  such  re- 
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r. 
Wright. 


Judgment. 


(a)  2  Rubs.  253. 
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strictions  as  may  appear  necessary  to  guard  against  that 
danger.  And  from  the  case  of  Smith  v.  Graham  (a),  it 
may^  I  apprehend,  be  correctly  stated,  that,  if  a  party, 
disregarding  the  rule  of  the  Court,  examines  a  witness  a 
second  time,  without  leave,  the  Court  will  for  that  rea- 
son only  suppress  the  depositions,  although  the  second 
examination  may  not  relate  to  the  same  subject  as  the 
first.  Where  an  application  for  leave  is  made,  the 
discretion  of  the  Court  is  appealed  to,  and  the  apjdieir 
tion  may  be  refused  altogether:  Jones  v.  Thoma${]l>\ 
Maton  V.  Hayter  (c).  And  where  the  Court  gianti 
the  application,  it  ordinarily  restrains  the  parties  fi:om 
examining  the  witness  as  to  the  same  matter  to  whidi 
he  was  before  examined,  and  requires  that  the  Mas- 
ter shall  settle  the  interrogatories,  to  prevent  the  wir 
ness  from  being  led  to  give  evidence  upon  the  same 
matter  as  before :  this  I  did  in  the  present  cause,  hi 
Rowley  v.  Adams  (d),  the  Master  of  the  KoUs  allowed  i 
witness  to  be  examined  a  second  time  as  to  the  same 
matter,  and  directed,  that  he  should  be  examined  vifl 
voce  before  the  Master,  saying,  it  was  discretionary  with 
the  Court.  In  JEarle  v.  Pickin  (e),  a  witness  was  allowed 
to  be  examined  a  second  time  to  the  same  point  Lei 
Birch  V.  Walker  (/),  the  Lord  Chancellor  of  Ireland  heU^ 
that,  where  a  witness  had  been  examined  in  chief  in  a 
cause,  only  to  prove  a  deed,  it  was  not  necessaiy  thai 
the  Master  should  settle  the  interrogatories.  Upon  a{H 
plying  these  decisions  to  the  case  now  before  me,  I  think 
the  Plaintiff  should  have  leave  to  cross-examine  the 
witness,  and  that  the  interrogatories  need  not  be  settled 
by  the  Master. 


(a)  2  Swanst.  264. 

(b)  3  You.  &  Coll.  455. 

(c)  Id.  457. 


(d)  1  Myl.  &  K.  543. 

(e)  1  Russ.&Myl.  551. 
if)  2Sch.  &  Lef.518. 
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It  is  plam  that  the  Plaintiff  must  have  the  right  of 
cross-examinatioii,  for  in  this  case  he  has  had  no  previous 
opportunity  of  cross-examining  the  witness  on  the  point 
of  usury,  no  such  point  being  made  by  the  pleadings ; 
I  think  also  that  the  Plaintiff  is  right  in  applying  for  an 
order.  Bagcoe  is  a  witness  whom  the  Plaintiff  has  exa- 
mined in  chief,  and  whom  he  now  proposes  to  examine 
a  second  time,  not  for  the  purpose  only  of  proving  ex- 
hibits ;  and  the  Plaintiff  ought  not  to  be  subjected  to 
the  risk  of  having  the  depositions  suppressed  hereafter, 
as  in  Smith  v.  Oraham.  The  interrogatories  need  not 
be  settled  by  the  Master,  because  no  issue  was  joined 
in  the  cause  upon  the  factum  of  the  bond,  the  only  point 
upon  which  the  Plaintiff  has  examined  him ;  and  the 
reason  upon  which  the  common  rule  is  founded  has, 
therefore,  no  application.  If  issue  had  been  joined  upon 
the  factum.  Lord  Redesdale^s  observations  in  Birch  v. 
Walher  might  not  apply,  and  in  that  case  the  interro- 
gatories m^ht  be  properly  submitted  to  the  judgment  of 
the  Master. 


1844. 


Whitakbr 

V. 

Wright. 


Judgment, 


It  was  argued  for  the  Defendants  as  a  reason  for 
directing  the  interrogatories  to  be  settled  by  the  Master, 
diat,  as  the  Pl^ntiff  would  know  what  the  Defendants' 
interrogatories  were,  equality  required  that  the  De- 
fendants should  know  the  Plaintiff's  interrogatories,  par- 
ticularly as  the  Defendants  would  not,  as  at  law,  have 
an  opportunity  of  re-examining  the  witness.  I  do  not 
agree  in  that  argument.  I  do  not  think  that  these  inter- 
rogatories ought  to  be  settled  only  in  order  that  the  De- 
fendants may  know  what  questions  the  Plaintiff  will  ask 
the  witness  in  cross-examination.  The  dangers  which 
the  Court  seeks  to  guard  against  by  strictly  restraining 
the  examination  of  a  witness  a  second  time  would  be 
thereby  let  in ;  because  the  Defendants  would  then  have 
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an  opportunity  of  suggesting  to  the  witness  the  answers 
which  he  is  to  make.  On  a  cross-examination  there  is 
not  the  same  danger,  for  the  party  is  not  in  that  case 
asking  questions  of  his  own  witness.  It  was  contended 
that  the  witness  is  primd  facie  the  witness  of  the  party 
who  calls  him  in  chief.  Here  the  Plaintiff  called  Roscoe 
for  the  purpose  of  proving  the  bond ;  but  the  Defend- 
ants called  him  to  prove  the  fact  of  usury :  he  is,  there- 
fore, substantially  the  Defendants'  witness,  and  there  is 
no  necessity  for  restricting  the  questions  which  the 
Plaintiff  is  to  put  to  the  witness. 


25th,  26M, 

27th,  and  28th 

March,  Zrd 

April, 

An  eqtdtable 
mortgagee  of 
lands  is  entitled 
in  equity  to  en- 
force his  charge 
in  priority  to  a 
creditor  of  the 
mortgagor^ 
who,  without 
notice  of 
the  equitable 
mortgage,  has, 
subsequently 
thereto,  re- 
covered judg- 
ment against 
the  mortgagor 
and  obtained 
actual  posses- 
sion of  the  lands 
by  writ  of 
elegit  and  at- 
tornment of  the 
tenants. 


Statement. 


WHITWORTH  V.  GAUGAIN. 

xHE  Plaintiffs  were  bankers  at  Northampton^  and 
George  Cooke,  a  solicitor  of  that  town,  was  largely  in- 
debted to  them  u[K>n  his  banking  accoimt.  On  the  22iid 
of  April,  1839,  Cooke  obtained  from  tlie  Plaintiffs  a  Au^ 
ther  advance  of  307 IZ.  12^.,  and  gave  tliem  his  prami»- 
sory  note  for  the  payment  of  that  amount,  and  interest; 
he  also,  at  the  same  time,  deposited  with  the  Plainlift 
the  title-deeds  of  two  closes  of  land,  situated  in  the  manor 
of  Kingsthorpe,  and  the  title-deeds  of  certain  messuages 
and  land  in  the  jmrish  of  Si.  Sepulchre ;  and  signed  and 
delivered  to  the  Plaintiffs  the  following  memorandum:--* 

"  Be  it  remembered,  that,  on  the  22nd  of  April,  1839, 
the  title-deeds  relating  to  four  messuages,  hereditaments^ 
and  premises,  situate  in  the  Mounts,  in  the  town  otNcf 
thampion,  late  the  property  of  John  Wight ;  and  also  of 
two  |)arcel8  of  land,  situate  at  Kingstliorpe,  late  the  pro- 
perty of  John  Clarkcy  Thomas  Utchardsoji,  and  EUzabetk 
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Johnson,  were  delivered  by  me,  Oeorge  Cooke,  of  Nor^        1844. 
ihamptoH,  to  Messrs.  Charles  WkUworth  §*  Son,  bankers,   whitworth 
of  Northampton,  in  pledge,  to  secure  to  the  said  Messrs.     ^    ^-^^^ 

Charles  Whiiworth  &■  Son,  and  the  survivor  of  them,  or         

to  any  future  partner  or  partners  interested  in  that  bank- 
ing establishment,  his  or  their  executors,  administrators, 
and  assigns,  the  repayment  of  the  sum  of  3071/.  I2s. 
this  day  lent  and  advanced  by  the  said  Messrs.  Charles 
Whiiworth  8f  Son  to  me  the  said  George  Cooke,  and  inter- 
est after  the  rate  of  5L  per  cent,  per  annum ;  as  also  all 
and  every  sum  and  sums  of  money  which  they  the  said 
bankers  or  oo-partners,  or  any  such  other  person  or  per- 
sons, have  already  or  shall  hereafler  at  any  time  lay  out, 
pay,  or  advance  to  me  the  said  George  Cooke,  or  become 
in  anywise  liable  for  or  on  my  account,  either  as  respects 
any  bill  or  bUls  of  exchange,  drafts,  notes,  or  other 
security  or  engagements  whatsoever,  and  interest  for  the 
same  sum  and  sums  of  money  so  lent  and  advanced,  and 
to  be  lent  and  advanced,  after  the  rate  of  5L  for  every 
1002.,  by  the  year.  And  I,  the  said  George  Cooke,  do 
hereby  engage,  if  required,  to  execute  any  legal  mort- 
gage or  other  security  of  the  said  premises  and  land  to 
the  said  Charles  Whitworth  8f  Son,  free  of  all  expense. 

(Signed)        "George  Cooke." 

On  the  16th  of  November,  1840,  two  actions  of  as- 
sumpsit were  commenced  against  Cooke,  one  by  Edward 
Letois  Mayor,  and  the  other  by  the  Defendant  George 
PeU;  and,  no  defence  being  made,  interlocutory  judg- 
ment was  signed  in  each  action.  On  the  28th  of  No- 
vember Cooke  signed  two  several  cognovits, — one  for 
82.  \6s.  \0d.  costs,  and  957/.  16^.  4cf.  debt,  in  the  action 
brought  \yj  Mayor — and  the  other  for  87.  15*.  lOd.  costs, 
and  414iL  16«.  7^.  debt,  in  the  action  by  PeU;  and  the 
respective  sums  were  thereby  made  payable  on  the  1st 
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2^^j*  of  December,  1840 :  the  sums  not  being  paid,  jadgmoite 
Wbitwo&th  for  Mayor  and  Pell  were  signed  in  the  several  actioDS  on. 
the  2nd  of  December.  Upon  these  judgments  two  writs 
of  elegit  were  sued  out  by  Mayor  and  Bdl  respectivelj, 
one  of  which  was  tested  on  the  19th  of  December,  and 
the  other  on  the  21st  of  December.  Warrants  to  exe- 
cute the  two  writs  were  delivered  to  the  officers  of  the 
sheriff  of  Northamptonshire  on  the  28th  of  December, 
and,  in  pursuance  thereof,  inqmsitions  were  had  of  die 
goods,  chattels,  lands,  and  tenements  of  Coohe.  On  the 
30th  of  December  the  sheriff's  officer  delivered  to  Moj/er 
legal  seisin  of  the  closes  of  land  in  Kingsthorpe,  and  de- 
livered to  PeU  legal  seisin  of  the  messuages  and  land  m 
8t»  Sepulchre;  and  the  tenants  of  the  several  pramseq 
thereupon  attorned  to  Mayor  and  PeU  respectively. 

On  the  3rd  of  February,  1841,  separate  fiats  in  bank- 
ruptcy, of  that  date,  were  issued  against  Caoihe  and 
Mayor y  under  which  they  were  declared  bankrupts.  The 
Defendant  Philip  Augustus  Gaugain  was  appointed  the 
assignee  of  the  estate  and  effects  of  Cooke  ;  and  the  De- 
fendant Joseph  Mayor y  assignee  of  the  estate  and  effiscts 
of  Mayor. 


Bill. 


Prayer. 


The  bill,  which  was  filed  on  the  17th  of  March,  1841, 
charged,  that  the  hereditaments  and  premises  comprised 
in  the  said  title-deeds  (together  with  a  policy  of  insu- 
rance which  the  Plaintiffs  also  held  as  a  further  security) 
were  wholly  inadequate  to  satisfy  the  sums  due  to  them 
by  virtue  of  such  equitable  lien.  The  bill  prayed,  that 
an  account  might  be  taken  of  what  was  due  to  the  Plain- 
tiffs in  respect  of  their  equitable  lien  upon  the  s^d  deeds 
and  writings,  and  that  they  might  be  declared  to  have 
an  equitable  mortgage  upon  the  hereditaments  and  pre- 
mises, and  to  be  entitled  to  priority  over  the  said  elegits 
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and  judgments  of  Mayor  and  Fell ;  that  the  hereditaments 
and  premises  included  in  the  Plaintii&'  said  equitable 
mortgage  (and  the  said  policy)  might  be  sold ;  and  out 
of  the  proceeds  of  such  sales,  the  said  debt  and  costs  of 
the  Pliuntiffs  might  be  paid ;  and,  if  the  same  should  be 
insufficient,  that  the  Plaintiffs  might  be  admitted  to 
prove  for  the  deficuency  against  the  estate  of  CSmtA^,  in  the 
bankruptcy.  The  bill  also  prayed  the  appointment  of  a 
receiver^  and  for  an  injunction. 


1844. 


Wbitwo&th 

9. 

Gauoain. 

SiiUememi, 

Prater. 


The  Defendant  Petty  by  his  answer,  denied  notice  of 
the  Plaintiffs'  alleged  equitable  lien,  at  the  time  that  the 
legal  seisin  of  the  premises  was  delivered  to  him  under 
the  elegit;  and  he  insisted,  that  he  was  entitled,  as  a  pur- 
ohaser  for  valuable  consideration,  without  notice,  to  the 
fidl  benefit  at  law  of  the  elegit.  The  Defendant  Joseph 
Mayor  claimed  the  benefit  of  like  circumstances  as  to 
the  other  property,  on  behalf  of  the  estate  of  Mayor  the 
bankrupt. 

The  result  of  two  motions  for  a  receiver— one  foimded 
upon  the  original,  and  the  other  upon  the  amended  bill, 
before  the  yice-Chancellor  of  England  and  the  Lord 
Chancellor — ^has  been  reported  (a).  The  cause  being 
now  at  the  hearing, 

Mr.  RamUly  and  Mr.  Whitworthj  for  the  Phdntiffs, 
submitted,  that  they,  having,  by  the  advances  made  upon 
the  security  of  the  deposit  of  the  deeds,  acquired  an 
equitable  interest  in  the  land  comprised  therein,  were 
entitled  to  the  aid  of  the  Court  in  protecting  their  equit- 
able right  The  interference  of  the  Court  for  this  pur- 
pose was  illustrated  by  a  long  series  of  authorities,  in 


Atuwen. 


Argument, 


(a)  See  Whitworlh  v.  Gaugain,  Cr.  &  Ph.  330,  337,  338. 
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Wbitworth 

9. 

Gauoaix. 
Argumemi, 


which  equity  had  giveneffect  to  tnistSy  in  all  thar  forms, 
not  only  against  the  trustee,  but  agsunst  all  persoDS 
claiming  through  or  from  him.     A  judgment-creditor 
might,  by  the  common  law  or  under  recent  statutes,  take 
in  execution  all  which  belonged  beneficially  to  his  debtor; 
but  he  could  not  take  that  of  which  his  debtor  was  merely 
the  legal  owner,  and  whereof  the  beneficial  interest 
belonged  to  others.    The  fact  that  the  Defendants  had 
acquired  possession  by  virtue  of  the  elegit  was  immate- 
rial to  the  question  in  equity.     It  was  not  the  case  of 
conflicting  parties,  both  of  whom  had  paid  their  money, 
ignorantiy,  on  the  security  of  the  same  estate ;  it  ¥rii8 
the  simple  case  of  a  general  creditor,  who,  after  relying 
on  the  personal  security  of  his  debtor,  came  to  enforce 
his  demand  against  the  property  of  that  debtor,  and 
whose  remedy,  therefore,  could  not  extend  beyond  that 
which  was  actually  the  property  of  the  debtor  at  the 
time  when  the  right  of  the  creditor  was  made  to  attach 
upon  it :  Burgh  v.  Francis  (a),   Taylor  v.  Wheder  (J), 
OxwUh  ▼•  Plummer  (c).  Finch  v.  Earl  of  Winchehea  (<i), 
Brace  v.  Duchess  of  Marlborough  (^),  Sir  Simeon  Steunnrfs 
case  (y ),  Shannon  v.  Bradstreet  {g)y  MaundreU  v.  Maxmi- 
rell  (A),  Sharpe  v.  Roahde  (i).  Prior  v.  Penpraze  (A),  CaS' 
herd  v.  Attomey^General  (/),  The  King  v.  Humphrey  (w). 
Doe  dem.  Wigan  y.  Jones  (n).  Lodge  v.  Lyseley  (o),  Giks 
V.  Grover  {p).  Sheeles  v.  Shearley  (y),  Newlands  v.  Paynr 


(a)  1  £q.  Ca.  Ab.  320,  pi.  I ; 
S.  C,  3  Swanst.  536. 

{h)  2  Vern.  564. 

(c)  Gilb.  Rep.  Eq.  13. 

{d)  1  P.  Wms.  277. 

(if)  2P.  Wms.  491. 

(/)  3  Ves.  57G ;  S.  C,  2  Scb. 
&  Lcf.  381. 

{g)  1  Scb.  &  Lef.  52. 

(A)  10  Ves.  246. 


(t)  2  Rose,  192. 
(*)  4  Price,  99. 
(0  Daniel,  238;  S.  C,  6  Price, 
411. 
(m)  M*C1.  &  You.  173. 
(n)  10  B.  &  C.  459. 
(o)  4  Sim.  70. 
(/))  9  Hing.  128. 
{q)  3My.  &Cr.  112. 
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ter  (a),  Langton  v.  Harton  {b)y  Cook  v.  Black  (c),  Blunden         1844. 
V.  Desart  (d),  Harris  v.  Booker  {e).     On  the  form  of  the    whitwobth 
decree  sought:  MeUer  v.  Woods  {/), 


Mr.  Anderdon^  for  Gaugaiiij  the  assignee  of  CooA^. 


Gauoain. 

Argwmemi. 


Mr.  Walker  and  Mr.  /Ta//,  for  Joseph  Mayor^  the  as- 
dgnee  of  Mayor  the  bankrupt^  argued,  that  the  effect  of 
the  statute  1  &  2  Vict  1 10,  s.  13,  being  to  give  the  judg- 
ment-creditor a  specific  lien  or  charge  upon  the  land  in 
equity,  the  execution  of  the  writ  of  ele^t,  founded  upon 
the  judgment,  operated  as,  and  was  in  effect,  a  convey- 
ance of  the  land  to  the  judgment-creditor  in  pursuance 
of  the  charge.  The  Defendants  had  thereby  acquired 
the  l^al  estate;  and  the  equities  of  the  parties  were 
equaL  The  clause  in  the  subsequent  statute,  (2  &  3 
Vict,  c  11,  s.  5),  providing  that  such  judgments  should 
not  affect  purchasers  or  mortgagees  without  notice,  did 
not  in  this  case  affect  the  validity  of  the  title  of  the 
tenant  by  elegit,  as  against  the  equitable  mortgagee; 
for  the  saving  of  the  rights  of  mortgagees  ^^  without  no- 
tice "  necessarily  applied  to  a  case  in  which  notice  would 
have  been  possible,  but  here  the  mortgagees  acquired 
their  equitable  interest  long  before  the  judgments  were 
entered  up,  and,  therefore,  before  they  could  possibly  be 
known.  The  px^visions  which  Js^  the^ration 
of  the  judgment  in  affecting  real  estate,  until  the  judg- 
ment is  registered,  (1  &  2  Vict  c  110,  s.  19 ;  3  &  4  Vict 
c.  82),  were  equally  inapplicable;  for  this  creditor  had  not 
rested  on  his  judgment  alone,  but,  by  proceeding  to  exe- 
cution, had  ripened  the  equitable  interest  wliich  a  regis- 
tered judgment  would  have  conferred  into  a  legal  pos- 


(fl)  4  My.  &  Cr,  408. 
(6)  1  Hare,  519. 
(c)  Id.  390. 


(rf)  2  Dr.  &  War.  405. 
(c)  4  Bing.  99. 
(/)  1  Keen,  16. 
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Wbitwobtb 

V. 

Gauoain. 


eesBory  title.  The  ataation  of  an  equitable  mortgagee 
by  deposit  of  deeds  is  yerj  di£ferait  from  that  of  a  yen- 
dee  under  a  contract  for  sale.  In  the  latter  case,  the 
vendor  has  in  equity  altogether  parted  with  the  lands; 
in  the  former,  he  retains  the  lands.  In  one  case,  there 
is  an  estate  both  at  law  and  in  equity  on  which  the 
judgment  may  attadi;  in  the  other,  there  is  no  estate  in 
equity  remaining  in  the  vendor  which  the  judgment  can 
reach.  They  cited  Flumb  v.  Fbnti  (a).  MetcaJfr  y. 
Archbishop  of  Yorh  (6),  BoUesion  v.  MorUm  {e\  Girlmg 
V.  Lowther  (d). 


Mr.  RMBseU  and  Mr.  Terrell^  for  the  Defendant  PdL 

The  right  of  the  Plaintiffi  must  be  tried  by  the  lan- 
guage of  the  mCTiorandum ;  under  which  they  not  onfy 
chum  to  hold  the  deeds,  but  insist,  as  an  ulterior  ccMise* 
quence,  that  the  Defendants  must  yield  up  to  them  the 
possession  of  the  land.  How  does  that  consequenoe 
follow  ?  Cooke  contracted  to  execute  to  the  Plaint^ 
a  legal  mortgage ;  they  did  not  call  for  that  mortgage; 
they  went  on  from  day  to  day  dealing  with  Cooke^  and 
varjring  the  amount  of  their  debt.  In  the  meantime 
the  Defendants  become  substantially  purchasers ;  they, 
having  no  notice  of  the  Plaintifis'  contract  for  a  mortr 
gage,  allow  Cooke  to  become  their  debtor;  they  bring 
actions  for  their  debts  and  obtain  judgment.  On  what 
pretence,  in  this  state  of  things,  can  the  Plaintiffs  claim 
a  better  equity  than  the  Defendants?  Without  any 
communication  with  each  other, — without  notice  of  the 
dealings  of  each  other, — the  Plaintiffs  and  Defendants 
have  both  acquired  an  equitable  interest  in  the  lands  of 


(a)  2  Anstr.  432. 
(6)  1  My.  &  Cr.  547. 
(c)  1  Dr.  &  War.  171. 


(d)  22  Vin.  Ab.  p.  22,  (F.), 
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Cooke.  What  follows  ?  The  Defendants,  by  due  course 
of  law,  convert  their  equitable  charge  into  a  legal  title. 
They  do  this  adversely  to  the  Plaintiffs,  by  the  exercise 
of  the  power  which  the  law  gives  them.  Equity  only 
interposes,  as  between  trustee  and  cestui  que  trust,  un- 
der duxsunistances  in  which  that  relation  is  expressly 
constituted  or  is  implied  from  circumstances.  In  this 
case  there  is  neither  contract  nor  conduct  upon  which 
that  relation  can  be  founded  or  imputed.  The  parties 
are  rival  creditors  competing  for  the  satisfaction  of  their 
debts  out  of  the  property  of  their  debtor.  The  hostile 
execution  of  a  writ  by  one  party  may  give  him  that 
lawful  advantage  which  is  the  result  of  his  prudence  and 
vigilance;  but  it  cannot,  upon  any  legal  reasoning,  be 
said  to  make  him  a  trustee  for  the  rival  claimant,  who 
has  been  content  to  rely  upon  an  inferior  security,  which 
gives  him  but  a  feeble  and  posterior  remedy.  They  cited 
Neate  v.  Duke  of  Marlborough  (a),  Rogen  v.  Pitcher  (i), 
Hemy  v.  Smith  (c),  Avercdl  v.  Wade  (d),  Appleby  v. 
Smith  (e),  Ex  parte  Alexander  (/),  Forth  v.  Duke  of 
Norfolk  (ff\  and  Cary^s  Reports^  p.  11. 


1844. 

Wbitwo&tk 

Gauoain. 

Argument, 


The  counsel  for  the  tenants  by  elegit  all  dwelt,  more- 
over, on  the  language  of  Lord  Cottenham^  in  his  judg- 
ment upon  the  rehearing  of  the  first  motion  for  a  receiver 
in  this  cause  (A).  The  following  text-books  and  digests 
were  also  referred  to  in  the  course  of  the  argument :  Gil- 
bert on  Uses,  (Ed.  by  Sugden),  pp.  14,  15,  16;  For. 
Rom.  pp.  228,  230 ;  2  Fonbl.  Eq.  p.  257,  ed.  5 ;  2  Sug. 
Vend.  &  Pur.  p.  382,  ed.  10;  Coote,  Mortgage,  pp.  67 
et  seq. ;  3  Bac.  Abr.  p.  402,  Tit.  "  Execution." 


(a)  3  Myl.  &  Or.  407. 

(b)  G  Taunt.  202. 

(c)  2  Dr.  &  War.  381. 

(d)  U.  &  Go.  temp.  Sugden, 
252. 


(e)  3  Anstr.  865. 

(/)  2  Glyn  &  Jam.  275. 

(})  4  Madd.  503. 

(A)  Cr,  &  Ph.  336,  337. 
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1844.        Vice-Chancellor  : — 


Whitworth 
Gauoain. 
April  Zrd. 
Judgment, 


The  Plaintiffs,  in  this  case^  are  equitable  mortgagees  of 
one  George  Cooke^  by  a  deposit  of  title-deeds  of  &eelidd 
estates,  accompanied  with  a  memorandmn  in  writing,  ex- 
plaining that  the  purpose  of  the  depodt  was  to  secure  a 
then  existing  debt  and  future  advances.  That  memo- 
randmn is  in  the  following  words.  [His  Honor  stated 
the  memorandum  (a).] 


To  explain  the  legal  effect  of  this  transaction  as  be- 
tween the  Plaintiffs  the  mortgagees,  and  Coohe  the  mort- 
gagor, I  shall  content  myself  with  quoting  the  words  of 
the  Lord  Chancellor  of  Ireland,  in  the  case  of  RoUattm 
V.  Morton  {b)i  '*  If  a  man  has  power  to  charge  certain 
lands,  and  agrees  to  charge  them,  in  equity  he  has  aeta- 
ally  charged  them ;  and  a  court  of  equity  will  execute 
the  charge."  No  one,  I  apprehend,  could  seriously  am- 
tend  that  the  memorandum  in  writing  above  set  fordi 
had  not  the  effect  of  charging  the  property  as  between 
the  mortgagees  and  the  mortgagor.  It  created  as  perfect 
an  equitable  charge  as  intention  and  act  can  posmbly 
create. 

The  Defendants,  between  whom  and  the  Plaintifis  the 
contest  in  the  cause  exists,  are  judgment-creditors  of 
George  Cooke,  whose  judgments  were  entered  up  after 
the  mortgage  to  the  Plaintiffs,  and  who  have  since,  hy 
means  of  elegits,  obtained  actual  possession  of  the  lands 
comprised  in  the  mortgage;  and  the  question  between 
them  is,  which  of  the  two  is  in  equity  to  be  preferred  to 
the  other?  In  considering  that  question  I  shall  here 
repeat  what  I  have  on  more  than  one  occasion  already 
said  respecting  Lord  CottenhanCs  judgment  when  tbis 
cause  was  before  him  upon  motion,  namely,  that  I  am 


(a)  Ante,  p.  416. 


(6)  I  Dr.  &  War.  195. 
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satisfied  he  did  not  intend^  by  what  he  said,  finally  to        1844. 
de<ude  the  point  now  before  me.     However  strong  the  ^hitwobth 
leaning  of  his  mind  may  have  been  in  favour  of  the  '• 

judgment-creditor,  he  not  only  did  not  intend  to  decide         — 
ity  but  intended  that  it  should  be  reserved.     And  I,       •'v»»«fi . 
therefore,  consider  myself  not  only  at  liberty,  but  bound 
to  decide  the  cause  according  to  my  own  understanding 
of  the  law. 

Now,  if  the  question  be  not  decided  by  that  judgment, 
I  have  certainly  a  very  strong  opinion  upon  it.  The  more 
I  consider  the  case,  the  more  satisfied  I  feel  that  I  stated 
the  general  principle  correctly  in  Langton  v.  Horton  when 
I  said  that  a  creditor  might,  under  his  judgment,  take  in 
execution  all  that  belonged  to  his  debtor,  and  nothing 
more.  He  stands  in  the  place  of  his  debtor.  He  only 
takes  the  property  of  his  debtor,  subject  to  every  liability 
under  which  the  debtor  himself  held  it  First,  take  the 
ease  of  an  ordinary  trust  It  could  not  for  a  moment 
be  contended  that  this  Court  would  not  protect  the  in- 
terest of  the  cestui  que  trust  against  the  judgment-cre- 
ditor of  the  trustee.  The  judgment  of  Lord  Cottenham 
mNewlands  v.  Paynier  (a)  is  dedsive  upon  that  point,  and 
the  other  cases  cited  at  the  bar  prove  the  same  thing. 
Secondly,  take  the  case  of  a  purchaser  for  value  before 
conveyance.  Lodge  v.  Lyseley  {b)  is  an  authority,  if 
authority  could  be  wanting,  to  shew  that  the  equitable 
interest  of  such  a  party  will  be  preferred  in  equity  to  the 
daim  of  the  judgment-creditor  of  the  vendor.  Again, 
take  the  case  of  an  equitable  charge  to  pay  debts,  or 
l^acies,  or  any  other  equitable  interest,  except  that  of 
an  equitable  mortgagee,  and  I  apprehend  the  right  of  the 
equitable  incumbrancer  to  be  preferred  to  the  judgment- 
creditor  of  the  debtor,  in  whom  the  legal  estate  in  the 

(a)  4  Myl.  &  Cr.  408.  {h)  4  Sim.  70. 


426 


CASES  IN  CHANCERY. 


1844. 

WfliTwoam 

Gauoain. 

Jud§meni* 


property  charged  might  be»  will  be;,  as  indeed  it  properijr 
was^  admitted.  And  if  such  equitable  interests  are  dns 
protected,  upon  what  prindple  is  the  equitable  mortg»* 
gee  to  be  excluded  from  the  like  protection  ?  Unleai  I 
misunderstand  the  report  of  the  case  of  WiUUam  t. 
Craddoch  {a),  the  counsel,  as  well  as  the  Courts  werotf 
opinion,  that  an  interest  by  way  of  equitable  nortgagt 
was  entitled  in  this  Court  to  the  same  protectim 
judgments  as  other  equitable  claimants. 


In  the  argument  of  this  case  both  parties  rafsrredii^ 
and  drew  conclusions  from,  the  proposition,  that  in  a 
court  of  equity  a  purchaser  for  yalue,  who  obtans  a 
conveyance  of  the  l^al  interest  without  notioe  of  si 
equity  affecting  the  specific  subject  of  lus  parAm^ 
will,  in  equity,  as  at  law,  have  a  better  title  to  tiiii^ 
subject  than  the  mere  equitable  claimant.      The  prd^ 
poution  thus  admitted,  and  necessarily  adnutled»  %!f' 
both  parties,  is  pregnant  with  consequences  wfaiekg»;il 
great  way  towards  deciding  the  question  now  bdfiM' 
me.     If  the  tenant  by  elegit  is  (as  was  argued)  to  h^ 
considered  as  a  purchaser  for  yalue  without   notiee- 
under  a  conveyance,  all  trusts,  and  all  equitable  ior 
terests  of  every  description,  must  be  subject  to  tte' 
judgments  against  the  trustee.     For  a  purchaser  ftr 
value,  without  notice  from  a  fraudulent  trustee^  having-' 
got  the  legal  estate,  will  unquestionably  be  {Mrefenreditt'* 
equity  to  the  cestui  que  trust ;  and  it  appeara  to  itte  4s* 
be  impossible,  except  by  a  merely  arbitrary  deoisioii,-!!^' 
distinguish  the  case  of  an  ordinary  trust  or  othtr  efrife' 
table  interest  fn»n  the  present,  in  considering  merdy^ 
the  effect  of  a  judgment  upon  it,  unless  it  can  be  shews' 
that  the  interest  of  the  equitable  mortgagee  is^  for  lite 
present  purpose,  distinguishable  from  that  of  an  orfi- 


{a)  4  Sim.  316. 
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nary  oeetui  que  trust.  Again,  it  follows,  converselj, 
tfaat»  if  the  equitable  interest  of  an  ordinary  cestui  que 
trusty  or  any  other  equitable  interest,  is  not  subject  to 
judgments  against  the  trustee,  though  executed,  then 
tliose  judgments,  though  executed,  are  not  analogous  to 
porohases  for  value.  In  other  words,  the  judgment 
creditor  of  a  trustee  is  not  a  purchaser  for  value  in  the 
oontemplation  of  a  court  of  equity.  The  proposition, 
that  a  judgment-creditor]^is  a  purchaser  for  value,  would 
prove  too  much  for  the  Defendants'  purpose.  It  would 
affect  all  equitable  interests  alike. 


1844. 
Whitworth 

V. 

Gauoaik. 
Judgment. 


But  it  was  said  that  the  interest  of  an  equitable  mort- 
gagee was  distinguishable  from  that  of  an  ordinary  cestui 
que  trust,  and  other  equitable  interests,  (charges,  for 
example,  to  pay  debts  and  legacies  paramount  the  title 
of  the  debtor),  which  it  was  admitted  would  be  preferred 
in  equity, — that  the  interest  of  the  equitable  mortgagee 
was  imperfect, — ^that  of  the  cestui  que  trust  perfect  In 
what  respect  is  the  interest  of  the  equitable  mortgagee 
imperfect  ?  As  between  the  mortgagor  and  mortgagee  it 
is  absolute  and  complete.  In  what  respect  is  it  imperfect 
as  between  the  mortgagee  and  those  who  cUum  under 
the  mortgagee,  as  his  creditors  by  judgment?  The  in- 
terest of  the  equitable  mortgagee  is  liable  to  be  defeat- 
ed by  a  fraudulent  dealing  with  the  legal  estate,  and  in 
that  respect,  no  doubt,  it  is  imperfect  But  that  is  an 
infirmity  to  which  all  equitable  interests  are  subject; 
and  if  other  equitable  interests  are  to  be  protected 
against  judgments  obtained  against  the  trustee,  or  other 
party  in  whom  the  legal  estate  may  be,  why  is  the  in- 
terest of  tiie  equitable  mortgagee  to  be  unprotected? 
The  debt  was  no  more  contracted  upon  the  view  of  the 
land  (if  that  were  material,  which  I  think  it  is  not)  in 
the  one  case  than  in  the  other. 

YOU  lU.  o  G  H.  w. 


V. 

Gaugain. 
JudgmmU* 
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1844.  The  moBt  plausible  way  of  stating  the  case  in  ftvoar 

WerrwoRTH  ^^  ^^^  judgment-creditor  is  by  sappodng  his  right  to  be 
founded  in  contract^  and  not  to  be  the  result  of  a  pio- 
ceeding  in  invitum ;  and  this,  no  doabt»  may  be  tibe 
truth  of  the  case,  when  the  judgment  is  yoluntarily  con- 
fessed;  and  I  paid  the  greatest  attention  to  the  aigiiiWB^ 
of  counsel  upon  that  point.  But,  admitting  that  wir 
to  be  correct,  how  does  it  alter  the  case  ?  Hie  qnei- 
tion  remfuns, — what  was  the  contract  ?  It  was  a  genenl 
contract  for  a  judgment,  and  the  firuits  of  a  judgment; 
and  the  original  question,  therefore, — ^what  right  dott 
a  judgment  confer? — ^remuns  wholly  untouched  by  die 
concession.  If  a  party  contracts  specifically  for  a  giveo 
property,  pays  the  purchase-money,  and  obtains  the  legd 
title,  without  notice  up  to  the  time  of  obtaining  the  ooa- 
veyance,  as  well  as  of  paying  his  money,  that  may  gite 
him  a  right  to  be  preferred  to  an  equitable  claim  whiGk 
is  prior  in  point  of  time.  But  there  is  no  principle  vpon 
which  a  court  of  justice  can  be  required  to  imply  tboia 
general  contract  to  give  a  judgment  is  a  contract  to  giYe 
that  which  does  not  belong  to  the  debtor.  If  the  troslee 
were  to  confess  a  judgment,  am  I  to  imply  that  it  amomitB 
to  a  specific  contract  to  give  the  creditor  an  interest  in 
that  which  belongs  to  the  cestui  que  trust  ?  That  ip- 
pears  to  me  to  be  the  true  distinction*  In  one  can  llie 
party  contracts  for  a  specific  thing, — in  the  other  be 
merely  takes  a  judgment,  that  gives  him  nothing  moe 
than  a  right  to  that  which  belongs  to  his  debtor. 

The  aboTe  propositions,  which,  separately  taken,  I  be- 
lieve to  be  unimpeachable,  will  be  found  to  meet  everjr 
argument  that  was  addressed  to  me  in  support  of  fbe 
Defendants'  case,  independently  of  the  late  statntea 

I  am  clear  that  the  late  statutes  makenodifiSsrenoe  in 
the  case.     So  far  as  the  judgment-creditor  claims  to  be 
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a  mortgagee,  in  writmg,  under  the  statute,  he  is  posterior^ 
in  point  of  time,  to  the  Plaintiffs.  But  it  was  said  that 
the  equity  of  the  judgment-creditor  was  equal  to  that  of 
the  equitable  mortgagee,  and  that  he  has,  by  the  force  of 
the  elegit  executed,  an  estate  at  law  in  addition  to  his 
equitable  interest,  and  therefore  is  to  be  preferred.  I 
need  not,  after  what  I  have  already  said,  proceed  to  ex- 
pose the  fallaqr  of  this  argument :  it  takes  for  granted 
the  whde  question  in  dispute.  That  the  tenant  by  elegit 
has  an  estate  in  that  which  he  may  lawfully  take,  (that 
which  belongs  to  his  debtor),  I  do  not  deny;  but  to  say, 
that,  by  force  of  the  el^t,  he  acquires  a  rightful  inter- 
est^ in  this  Court,  in  that  which  in  equity  does  not  be- 
long to  his  debtor,  is  taking  the  whole  matter  in  contest 
tot  granted;  the  whole  question  being,  what  he  may 
take. 


429 
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Whitworth 
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Gauoain. 
Judgmtni. 


I  can  only  repeat,  that  it  appears  to  me  impossible, 
e3coept  upon  the  most  arbitrary  distinction,  to  say  that 
the  interests  of  an  equitable  mortgagee  are  not  to  be 
{■otected,  and  yet  that  protection  is  to  be  afforded  to 
the  interests  of  an  ordinary  cestui  que  trust  and  other 
eqnitaUe  interests.  I  do  not  go  into  the  reasoning  of 
the  esses  which  have  been  cited;  all  of  them,  however, 
appear  to  me  to  support  the  view  I  have  taken.  If  my 
judgment  cannot  be  supported  upon  propositions  which 
axe  indisputable  in  themselves, — ^whether  properly  ap- 
plicable to  the  case,  or  not, — no  explanation  I  can  give 
of  the  cases  will  at  all  strengthen  the  foundation  of  that 
judgment.  I  must  hold  that  the  Phdntif!s  have  a  right 
to  the  payment  of  their  debt  out  of  the  estate  comprised 
in  the  deed.  If  there  is  any  difficulty  in  the  details  of 
the  decree,  the  case  may  be  mentioned  again. 


0  0  2 
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28a  1 2M  SOWERBY  r.  CLAYTON. 

Fehruary, 

Id m fuit for  JOHN  SOWERBY,  by  his  will,  dated  in  1822,  de- 

initit^^Mthe  ^^^^^  his  real  estate  to  trosteesy  upon  trust  to  settle  the 

admioutnitor,  ^^^  to  the  use  of  his  eldest  son,  WUBmh  for  life,  r&- 

wbo  wu  alto 

the  first  tenant  mainder  to  the  use  of  the  first  and  other  sona  of  liie  mA 

estate  nnder  the  ^t2Kam  successively  in  tail  male,  remainder  tohia  second 

Jl^^^,^  son,  T^^wmw,  for  life,  remamder  to  the  use  of  Ae  first  and 

the  sale  of  Bank  other  SOUS  of  TT^omo^  in  tail  male,  remainder  to  his  iUid 

Stock  and  East 

India  Stock,  SOU,  Georgey  for  life,  remainder  to  the  use  of  the  first  and 

]l2,^^  ^  '^^  other  sons  of  Gtorge  in  tail  male,  with  remaindeia  to  his 

other  funds  and  q^^j.  children  therein  named,  remainder  to  his  own  ifeht 

securities,  and  ^                  ^                                     ^^ 

the  inTestmeot  heirs ;  and  the  testator  directed  his  executors  and  trai^ 

oeeds  in  Con-  tecs  io  lay  out  the  residue  of  his  personal  estate  in 

orderswerenot  Purchase  of  land,  and  to  settle  the  same  to  the  like 

prosecuted :~  to  which  he  had  directed  his  real  estate  to  be  settled. 

Heldf  in  a  suit 

bj  the  next  The  testator  died  in  1823,  leaving  four  sons  and  fife 

that  the^Mtate  daughters.     The  executors  and  trustees  named  in  the 

stestor^Mb^tiff  ^*^  ^  disclaimed  the  trusts  and  renounced  probates,  and 

in  the  first  letters  of  administration  with  the  will  annexed  wsM 

suit)  was  liable  ,         t^^».         «         «        in 

for  the  lossor  granted  to  WUUam  Sowerby,  the  eldest  son. 

damage  occa- 
sioned to  the 

estate  of  the  Jq  1323  Wimom  Sowerbyy  the  administratCH*,  filed  U 

original  testator,  ,             ,                                   ,  "^ 

by  the  neglect  bill  against  the  other  children  of  the  testator,  and  the 

carry  into  effect  Parties  beneficially  interested  in  the  estate,  among  whoai 

^  2ii??rd^w/  ^*®  *^®  ^^  ^^  ^^®  ^^  ^^  daughters  of  the  testator,  who 

Direction  by  was  then  the  first  tenant  in  tail  in  esse  under  the  limitft- 

persona^estate,  *^^^8  in  the  devise,  for  the  administration  of  the  estate 

a)n8i8ting  of  and  execution  of  the  trusts  of  the  will  under  the  direo- 

Bank  and  r«ast 

Indu  Stock,  tion  of  the  Court.     The  decree  in  July,  1823,  direeied 

and  monies 

standing  on 

other  fbnds  and  securities,  in  the  purchase  of  land,  to  be  settled  to  certain  lUM ;— iv)idlMr 

the  stocks  and  funds,  not  being  Consols,  ought  to  be  sold  and  inTested  in  Consols  dariiii 

the  interval  which  elapsed  before  the  purchase  of  lands  was  found— ^rtupre  / 


CASES  IN  CHANCERY. 


431 


the  usual  accounts  to  be  taken  of  the  real  and  personal 

estate,  and  gave  the  plaintiff,  WiUiarn  Sotcerby,  liberty 

to  transfer  to  the  Accountant-General,  in  trust  in  the 

cause,  23,000i:  Bank  Stock,  200,0002.  Consols,  100,000/. 

Reduced  3i  per  Cents-,  42,000/.  New  141.  "per  ;Cents., 

10,000/:  Bank  4/1  per  Cents.,  and  4000iL;Ea8t::india 

Stodc.     The  said  stock  was  accordingly  transferred  into 

Court  in  pursuance  of  the  order.     The  Master  made 

his  report  in  March,  1824,  and  thereby  found,  among 

other  things,  that*  the  testator's  outstanding  personal 

estate  consisted  of  7200/1  West  India  Dock  Bonds, 

SOOOL  London  Dock  Bonds,  1000/.  Commercial  Road 

B<Hidi,  a  lease  of  tithes  in  Cumberland,  and  certain  other 

bond  and  simple  contract  dcbts^^airof  which  particulars 

he  set  forth  in  a  fourth  schedule  to  his  said  report     By 

aa  order,  on  further  directions,  dated;,  the  15th  of  July, 

1824,  the  Reduced  3/.  per  Cent.  Annuities,  the  several 

sums  of  4/1  per  Cent.'Stock,*and  ^the'^Bank  Stock  and 

Bast  India  Stock,  standing  in  court  to  the  credit  of 

the  oause,  were  ordered  to  be  sold,  and  the  proceeds 

thereof  invested  in  3/.  per  Cent.  Consols ;  and  the  divi- 

fknds  to  accrue  on  such  Consols  when  so  purchased,  and 

abo  on  such  sums  of  stock  until  the  sale  thereof,  were 

ordered  to  be  paid  to  the  plaintiff  WilUam  Sawcrby  for 

his  life,  or  until  further  order ;  and  by  the  same  order  the 

Master  was  directed  to  consider  of  a  purchaseVherein 

to  invest  the  residue  of  the  said  personal  estate ;  and  the 

plaintiff  was  ordered  to  deposit  in  the  Master's  Office  the 

securities  for  the  debts  due  to  the  estatejof  the  testator 

stiD  outstanding,  and  the  Master  was  to  consider  of  the 

propriety  of  calling  in  the  same. 


1844. 


SOWEBBT 

Clayton. 


StatemetU, 


By  an  order  dated  in  November,  1825,  it  was  ordered, 
that  such  part  of  the  half-yearly  dividends  on  the  Bank 
Stock  as  should  be  recovered  from  time  to  time  by  the 
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general  order  of  the  Court  relative  to  Bank  Stock  (a) 
should  be  laid  out  in  the  purchase  of  3iL  per  Cent.  Con- 
sols^  and  that  the  interest  thereon  when  so  purdmsed 
should  be  from  time  to  time  paid  to  the  plaintifl^  WUUam 
Sowerly^  until  further  order.  By  another  order,  dated  the 
30th  of  April,  1827,  the  pl^tiff,  WiUiam  8awerby,  was 
directed  to  get  in  and  convert  into  SiL  per  Cent.  Consols 
the  outstanding  personal  estate  set  forth  in  the  ssid 
fourth  schedule  to  the  Master's  report  of  March,  1824. 


The  plaintiff,  WilKam  Sowerby^  in  compliance  with 
the  order  of  July,  1824,  depodted  the  said  secuiities 
in  the  Master's  OflSce,  but  he  did  not  prosecuteXthat 
part  of  the  order  of  July,  1824,  whereby  the  said  Se- 
duced and  4il  per  Cent.  Stocks,  and  the  said  Bank  and 
East  India  Stock,  were  ordered  to  be  sold,  and  the  pro- 
ceeds invested  in  Consols ;  and  it  did  not  appear  that 
anything  had  been  done  with  reference  to  the  oiitstatid- 
ing  personal  estate,  which,  by  the  order  of  the  30th  of 
April,  1827,  was  directed  to  be  got  in  and  invested  m 
like  manner.  The  plaintiff,  WiUiam  Sawerlnf,  conti- 
nued, until  his  death,  to  receive  the  dividends  upon  the 
several  kinds  of  stock,  and  the  interest  of  the  outstand- 
ing personal  estate.  Only  a  small  part  of  the  fimd  had 
been  laid  out  in  the  purchase  of  real  estate. 

William  Sowerby^  the  plaintiff  in  the  said  suit,  died 
without  issue,  in  August,  1838,  and  Thomai  Sowefthy 
thereupon  became  tenant  for  life  under  the  wilL  Thonm 
Sotoerbyy  in  1839,  filed  his  bill  against  the  executors  of 
William  Sowerbt/y  [Georgcy  the  next  tenant  for  life,  and 
George  Sowerby  the  younger,  then  the  first  tenant  in 


(a)   Sec  Parit  v.  Pom,   10     lOVes.  288;  Barclay  v.  Wame- 
Ves.  185  ;  Clayton  v.  Gretkamy    wrighty  14  Vea.  06. 


CASES  IN  CHANCERY. 


433 


tail,  being  iiIbo  Defendants),  alleging,  among  other  tilings, 
t}iat»  firom  negligence,  or  with  the  view  of  deriving  a 
laiger  income  from  the  testator's  estate,  the  said  William 
Sawerby  had  omitted  to  realize  the  several  stocks  and 
securities  (other  than  Consols),  and  invest  the  same  in 
Consols;  that,  if  several  of  the  said  stocks  had  been  sold, 
realized,  and  converted,  in  conformity  with  the  said 
orders,  at  or  shortly  after  the  time  when  such  orders 
were  respectively  made,  they  would  have  produced  much 
laiger  sums  of  money,  and  would  have  purchased  a 
much  larger  sum  of  Consols  than  could  be  now  pur- 
chased, the  price  of  such  stocks  having  greatly  fallen, 
and  the  value  of  such  securities  having  become  greatly 
depreciated  since  the  said  orders,  and  the  price  of  Con- 
8ok  having  greatly  risen  in  the  same  interval;  that,  by 
not  prosecuting  the  said  decretal  orders  respectively,  the 
said  WUHam  Sotoerby  had  occasioned  a  considerable  loss 
to  the  said  testator's  estate,  and  to  the  Plaintiff  and  the 
other  parties  benefidally  interested  therein ;  that  cer- 
tain,  parts  of  the  said  outstanding  personal  estate  had 
become  irrecoverable,  owing  to  the  said  negligence  or 
laches  of  the  said  WUliam  Sowerby ;  diat  the  said  lease 
of  tithes  was  a  lease  for  twenty-one  years,  renewable  by 
custom  every  seven  years,  on  payment  of  a  fine  to  be 
fixed  from  time  to  time  by  agreement  between  the 
lessor  and  the  tenant,  and  that  after  one  renewal  Wil- 
Sam  Sowerby  had  allowed  the  said  lease  to  expire. 


1844. 

SOWBRBT 

Clayton. 
Statement. 


The  bill  prayed  a  declaration  that  the  estate  of  fVil- 
Ham  Sowerby  was  liable  to  make  compensation  for,  or 
otherwise  to  make  good,  to  the  said  estate  of  John 
Sowerby  the  loss  and  damage  sustained  by  reason  of  the 
said  several  breaches  of  trust,  and  acts  of  laches,  and 
conduct  of  the  said  William  Sowerby ;  and  that  an  ac- 
count might  be  taken  of  all  such  loss  and  damage,  and 
also  of  the  sums  of  money  received  by  William  Sowerby 
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from  the  interest  and  income  of  tlie  eM  e0late,<«Qd:  k^ 
properly  retained  and  implied  by  him  to  his  own  «m^ 
and  that  die  Defendants^  his  exeouttNre,  mi^xt  be  d»* 
creed,  out  of  the  assets  come  to  their  hands,  to  make 
good  the  same. 


JUrffUtH€Ht» 


Mr.  Bmmlly  and  Mr.  Myhw,  for  the  Plaintiff,  eitei 
Howe  ▼.  Lord  DarimouA{a),  Pidaring  r.  FiAervng-iffit ' 
Dimes  v.  Scott  {c),  Caldecotty.  Caldecott  (d),  and  Hockley 
V.  Bantock  (e),  as  to  the  relative  rights  of  the  tenant  for 
life  and  the  remainder-man,  and  the  duties  of  the  foft- 
m^r  as  administrator  in  this  case ;  and  they  referred  to 
Rowley  v.  Adams  {f),  on  the  obligation  which  was  cast 
upon  William  Sotoerby,  as  the  plaintiff  in  the  first  cans^ 
to  carry  into  effect  the  orders  which  had  been  made 
therein. 


Mr.  Kenyan  Parker  and  Mr.  Shee^  for  Defendants  in 
the  same  interest. 


Mr.  Koe  and  Mr.  Paton,  for  the  Defendants  the 
executors  of  WtlUam  Sowerby^  argued,  that  ihe  adminih 
strator  was  justified  in  retaining  the  property  in  its 
actual  state  of  investment  during  the  interval  between 
the  death  of  the  testator  and  the  investment  in  land. 
The  direction  to  purchase  land,  and  the  absence  of  any 
direction  for  an  interim  investment  in  stock,  distingnisb- 
ed  it  from  the  ordinary  case.  Wyatt  v.  WalKs  (y), 
Caldecott  v.  Caldecott  {h).  It  was  open  to  any  part;^ 
to  the  cause  to  have  applied  for  an  investment    Tlie 


(a)  7  Ve«.  137. 

{b)  4  MyL  &  Cr.  289. 

(c)  4  Ru8s.  195. 

(/)  1  Y.  &  C.  C.  C.  312,  737. 

(f)  ]  Russ.  141. 


(/)  4  Myl.  &  C.  534. 
{g)  v.  C.  of  Eog.,  No?.  20(k, 
1843. 

(A)  1  y.  &  C.  C.  C.  312, 
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<NdeFi  were  inoonasteiit  with  each  other;  and  that  of 
November,  1825,  must  be  considered  to  have  rescinded 
the  part  of  the  preceding  order  of  July,  1824,  which 
related  to  the  Bank  Stock.  Upon  no  principle  could 
the  estate  of  William  Sawerby  be  liable  to  refund  the 
allied  excess  of  interest^  and  also  to  be  answerable 
for  the  sums  of  Consols  which  might  have  been  pur- 
chased with  the  principal,  if  it  had  been  invested  in 
Cooflda  before  such  larger  interest  became  payable. 
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The  Vice-chancellor  said,  that  in  deciding  the  case 
he  should  proceed  entirely  upon  the  orders  which  had  been 
made  in  the  administration  suit.  It  was  the  duty  of  the 
plaintiff  in  that  suit  to  have  prosecuted  the  orders  which 
he  had  obtained ;  and  it  was  not  the  less  his  duty  be- 
cause the  defendants  in  the  cause  might  have  taken 
steps  in][the  cause  to  compel  him  to  do  so :  a  contrary 
doctrine  would  afford  a  dangerous  facility  for  fraud  and 
collusion  in  suits  by  executors,  in  which  orders  might  be 
obtained  and  allowed  to  remain  inoperative*  Without 
expressing  any  opinion  as  to  what  was  originally  the 
right  or  duty  of  the  administrator  and  tenant  for  life 
with,  reference  to  the  conversion  of  the  estate,  his 
Honor  said  he  founded  his  judgment  entirely  upon  the 
orders  of  the  Court  as  they  stood. 


Judgment, 


Tkis  Court  doth  declare,  that  the  estate  of  WiUiam  Sowerby  it 
liable  and  ought  to  make  good  to  the  estate  of  John  Sowerhy  the 
lofs  which  may  have  been  sustained  by  the  last-mentioned  estate  by 
reason  of  the  stocks  in  the  pleadings  mentioned  not  having  been  sold 
and  converted,  and  the  outstanding  personal  estate  got  in,  pursuant 
to  th«  orders  of  the  15th  day  of  July,  1824,  and  the  30th  day  of 
April,  1827,  made  in  the  cause  of  Sowerby'jv,  Sowerby,  in  &c.  And 
this  Court  doth  order  and  decree,^that  it  be  referred  to  the  Master 
&c.  to  whom  the  cause  of  Sowerby  v.  Sowerby  stands  referred,  to  in- 
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quire  and  state  to  the  Court  what  wat  the  price  or  value,  hoth  in 
money  and  in  3/.  per  Cent  Consolidated  Bank  Annnitiei,  of  the 
several  amounts  of  the  stocks  and  funds  hy  the  said  decretal  order 
dated  the  15th  day  of  July,  1824|  made  in  &C.,  directed  to  be  soldy 
on  the  said  15th  day  of  July,  1824,  and  also  on  the  1st  day  if 
August,  1838,  the  day  of  the  death  of  the  said  Wiiiiam  Sowerhg, 
respectively ;  and  what  is  the  present  price  or  value,  both  in  money 
and  in  8^  per  Cent.  Consolidated  Bank  Annuities^  of  the  ssme 
amounts  of  the  said  several  stocks  and  funds  reqtectively.  And  tibe 
said  Master  is  to  inquire,  &c.,  what  was  the  price  or  value  in  jnooqr 
of  the  several  securities  and  particulars  of  property  in  the  fooitk 
schedule  to  the  Master's  report  of  the  13th  day  of  March,  1824^  and 
also  in  the  Master's  report  of  the  27th  day  of  March,  1827,  made  in 
the  said  cause  of  Sowerby  v,  Sowerby,  mentioned,  (other  than  and  ex- 
cept the  several  debts  due  from  &o.,  and  the  lease  of  the  tithes  bear- 
ing date  &e.),  on  the  30th  day  of  April,  1827,  and  also  on  the  asid 
9th  day  of  August,  1838,  req^ctively,  and  what  is  the  present  pdoe 
or  value,  in  money  and  in  31.  per  Cent.  Consolidated  Bank  AttpnkMMj 
of  the  said  several  securities,  and  other  particulars  of  pn^er^^  with 
such  exceptions  as  aforesaid,  rei^tectively .  And  the  aaid  Master  is  lo 
inquire,  &0.,  what  was  the  market  price  of  ZL  per  Cent.  Consolidaftsd 
Bank  Annuities  at  each  of  the  aforesaid  several  times  respectively. 
And  the  said  Master  is  to  inquire  and  state  to  the  Court,  what  amooit 
of  3/i  per  Cent.  Consolidated  Bank  Annuities  the  proceeds  of  tbe 
said  several  funds  and  stocks  in  and  by  the  said  decretal  order  of  die 
15th  day  of  July,  1824,  mentioned  and  directed  to  be  sold,  wodd 
have  purchased,  in  case  the  said  William  Sowerhy  had  duly  prose- 
cuted that  part  of  the  said  decretal  order  whereby  it  was  directed  thst 
the  said  stocks  and  funds  should  be  severally  sold  as  therein  men- 
tioned, and  that  the  money  to  arise  by  such  several  sales  should  be 
laid  out  in  the  purchase  of  3/.  per  Cent  Consolidated  Bank  Annuities; 
and  also  what  amount  of  8/.  per  Cent.  Consolidated  Bonk  Anff"?*^ 
the  proeeeds  of  the  said  several  securities  and  other  particdan  of 
property  mentioned  in  the  said  reports  (with  such  exceptioos  as 
aforesaid)  would  have  purchased,  in  case  the  said  WilUam  Sowerhf 
had  duly  prosecuted  the  order  bearing  date  the  30th  day  of  April, 
1827,  whereby  it  was,  among  other  things,  ordered,  that  the  said 
William  Sowerby  do  call  in  the  outstanding  personal  estate  oiJoka 
Sowerhy t  mentioned  &c.,  except  &c.;  and  whereby  it  was  ordered,  that 
the  said  William  Sowerby  should  be  at  liberty  to  take  such  proceed- 
ings at  law  or  in  equity  as  might  be  necessary  to  enforce  the  payment 
thereof,  or  of  any  part  thereof.  And  in  making  the  said  seversl  in- 
quiries the  said  Master  is  to  fix  or  specify  the  particular  time  or  timef 
at  which,  in  his  opinion,  having  regard  to  the  value  and  amount  of 
the  several  stocks,  funds,  and  securities,  and  other  particulars  of  pro- 
perty respectively  directed  to  be  converted  into  money  and  invested, 
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the  said  conyenions  and  investments  oaght  to  have  been  made  and 
completed  respectively,  in  case  the  said  several  orders  had  been  prose- 
cuted with  reasonable  and  proper  diligence,  with  the  grounds  and 
reasons  for  such  opinion.     [Inquiry  as  to  a  particular  bond  debt.] 
And  the  said  Master  is  also  to  inquire,  &c.,  what  was  the  nature  and 
particulars  of  the  lease  of  tithes  in  &c.,  and  what  was  or  would  have 
been  the  fair  vahie  thereof  in  case  the  same  had  been  sold  and  real- 
ised at  the  date  of  the  said  order  of  the  30th  day  of  April,  1827,  and 
vliat  was  the  average  annual  value  thereof,  and  whether  the  said 
lease  is  still  subsisting,  and,  if  not,  when  and  why,  and  under  what 
ciicumstances,  the  same  has  determined,  and  whether  the  estate  of 
fte  said  testator,  John  Sowwhy^  has  sustained  any  and  what  amount 
of  lo«  by  reason  of  the  said  lease  not  having  been  renewed,  and  what 
was  flie  amount  of  the  annual  or  other  income  or  profits  which  the  said 
WiBiam  Sowerbp  derived  irom  the  said  lease  during  his  life.    And 
it  is  ordered,  that  it  be  referred  to  the  Master  to  inquire,  fre.,  whether 
■ay  and  what  sums  have  Atmi  time  to  time,  and  when,  since  the  said 
Older  of  the  15th  day  of  July,  1824,  was  made,  accrued  as  bonuses 
on  the  23,000/.  Bank  Stock,  in  &c.  And  the  said  Master  is  to  inquire, 
Ac.,  what  are  the  respective  amounts  of  3/.  per  Cent.  Consolidated 
Bank  Annuities  standing  in  the  name  of  the  Accountant- General  of 
this  Codrt,  in  trust  in  the  said  cause  of  Sowerby  v.  Sowerby,  which 
have  from  time  to  time  been  purchased  by  such  last-mentioned  sums, 
and  the  dates  of  such  purchases  respectively.    And  in  making  the 
raid  inquiries  the  said  Master  is  to  be  at  liberty  to  adopt  and  use  such 
parts  of  the  proceedings  in  the  said  cause  of  Stnoerby  v.  Sowerby,  and 
also  of  the  evidence  which  was  laid  before  him  under  the  order  made 
&c.,  as  he  shall  think  fit.    And  the  said  Plaintiff,  Thomat  Sowerby, 
submitting  to  forego  and  account  for  any  excess  of  income  which  he 
may  have  received  under  and  by  virtue  of  the  said  order  of  the  18th 
day  of  January,  1839,  until  the  said  order  was  rescinded  by  the 
aforesaid  order  of  the  4th  day  of  June,  1839,  it  is  ordered,  that  the 
said  Master  do  inquire  and  state  to  the  Court,  what,  if  anything,  was 
the  amount  of  such  excess.    Usual  directions. 
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Zrd  Apru,       -j 

The  testator  JOSEPH  JOHNSON,  hj  his  will,  dated  in  1823, 

queathed  hU  bequeathed  various  legacies,  and  directed  his  trustees  to 

BonafestSS^'  permit  his  wife  to  use  his  plate  and  furniture  until  hi 

i'^^t^g^f^'  ^^^^^^  ^^  second  marriage ;  and  he  bequeathed  his  p&^ 

the  benefit  of  sonal  estate  to  trustees,  upon  trust  to  convert  into  monejf 

Bonabaoiately;  ^^^  invest  the  same;  and  he  devised  and  bequeafihet 

shoidd^me'un-  "^*^  *^®  ®^™®  trustees  all  his  real  estate  and  cbatt^^ 

der  twenty-one  real     And  the  tcstator  directed  that  his  said  Irtisteei 

without  inney         .  ,  .  - 

the  testetor  gave  should  Stand  seised  and  possessed  of  the  said  real  and 
wife*S^g  her  Personal  estate,  upon  trust  to  pay  one  moiety  of  die 
widowhood,        rents,  interest,  and  yearly  income  thereof  to  his  wife 

with  remainder  ^  .  , 

(subject  to  cer-    during  her  widowhood,  and  in  case  she  should  many 

tain  legacies)  as  •        .  •  /•  «  i 

she  should  by     again,  then  to  pay  an  annmty  of  100/.  to  her  separate 

and  m  d^uit  ^^  ^^^  ^^^  ^^® '  ^^^^  subject  to  the  above  trusts,  the  tei- 
of  appointment,  tator  directed  that  the  said  trustees  should  stand  seisect 

or  m  case  she  /»  t  •  -i  i  <»     « •' 

should  marry  and  posscsscd  of  thc  Said  real  and  personal  estate  for  his 
tStSor's^de-  ^  SOU  Joseph  JohnsoHy  his  heirs,  executors,  &c.,  absolutdy.' 
cease,  he  di-       ^^^  ^^  testator  directed  that  the  estate  and  interest  of 

rected,  that, 

from  and  after    his  Said  SOU  in  thc  Said  trust  property  should  be  vested 

the  second  mar-  ,  ,  .    .         ,  «  •!•»/• 

riage  or  decease  on  his  attaining  the  age  of  twenty-one,  or  dying  before 
whi^^ould      *^^*  *^®  leaving  issue;  but  in  case  his  said  son  shouH 

first  happen,  a 

moiety  of  the  trust  estate,  or  so  much  thereof  as  the  appointment  should  not  eKteod  to, 
should  be  held  in  trust  for  all  and  every  the  daughter  and  daughters  who  $houid  be  tket 
living  of  his  sister  Mary  Miles,  and  the  iuue  then  living  qftueh  qfihem  at  MkoM  k 
then  deadf  equally  amongst  them  per  stirpes. 

The  testator's  son  died  under  twenty- one,  without  issue,  in  the  testator's  lifetime;  md 
the  testator's  wife  also  died  in  his  lifetime : — Heldt  that  the  time  of  the  testator's  6aA 
was  the  period  at  which  the  persons  entitled  to  teke  under  the  said  residuary  bequest  were 
to  be  ascertained ;  that,  notwithstanding  a  daughter  of  Mary  Miles  was  dead  at  the  date  (tf 
the  will,  the  children  of  such  daughter,  having  survived  the  testetor,  were  entitled,  per 
stirpes,  to  a  share  of  the  said  moiety  of  the  residuary  estete ;  that  the  children  of  a  daughter 
of  Mary  Miles — such  daughter  being  living  at  the  death  of  the  testetor's  wife,  bat  haviQi 
died  in  the  lifetime  of  the  testator — were  also  entitled  per  stirpes  to  an  equal  share  of 
the  said  moiety  of  such  residuary  esUte;  and  that  the  share  of  the  child  of  a  daenghter 
would  not  lapse  by  the  death  of  such  child  in  the  lifetime  of  the  testator,  but  the  entire 
share  of  the  class  would  be  divisible  amongst  the  children  belonging  to  such  ohn  wW 
survived  the  testator. 

As  to  the  rule  of  the  Court  in  requiring  the  accounto  of  the  estete  to  be  taken  beforr 
deciding  on  the  construction  of  a  will. 
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die  under  twenty-one  without  issue,  then  the  said  trus- 
tees should  stand  possessed  of  the  whole  of  the  said 
trust  estate  and  property  for  his  said  wife,  for  so  long  as 
she  should  continue  his  widow,  and  from  and  after  hen: 
decease  without  marrying  again,  in  trust  for  such  per- 
son or  persons  as  his  said  wife  should  by  her  will  ap- 
pointy "  subject  nevertheless,'*  the  will  proceeded,  **  to  the 
payment  of  the  sum  of  1000/.,  which  in  the  case  last 
aforesaid  I  bequeath  unto  and  amongst  the  daughters  of 
my  aister  Mary  MileSy  or  such  of  them  as  shall  be  living 
at  the  time  of  my  decease,  and  the  issue  then  living  of 
aoch  of  my  said  sister's  daughters  as  may  then  be  dead) 
share  and  share  alikcj  the  issue  of  any  such  deceased 
daughter  taking  the  share  only  which  his,  her,  or  their 
deceased  parent  would  have  taken  if  living ;  and  also 
subject  to  the  payment  of  the  sum  of  1000/.,  which  in 
the  case  last  aforesmd  I  bequeath  unto  and  amongst  the 
ohildren  then  living  of  Thomas  Phillips^  and  the  issue 
then  living  of  such  of  them  as  may  be  then  dead,  share 
and  share  alike,  (per  stirpes),  and  also  subject  to  the  pay- 
Bient  of  the  sum  of  lOOJL,  which  in  the  case  last  afore* 
said  I  bequeath  to  my  nephew  Joseph  Milesj  in  case  he 
shall  be  living  at  the  time  of  the  decease  of  my  said 
wife ;  and  of  the  sum  of  300il,  which  in  the  case  last 
aforesaid  I  bequeath  to  my  brother-in-law  Edward  Sutton^ 
itt:  case  he  shall  be  then  living ;  but  in  case  my  said  wife 
shaH  many  again  after  my  decease,  or  for  want  of  or  in 
defiiult  of  any  such  gift:,  devise,  bequest,  limitation,  or 
appointment  by  my  said  wife  so  dying  without  marrying 
again  as  aforesaid,  or  being  sudi,  in  case  the  same  shall 
not  extend  to  the  whole  of  the  trust  estate  and  property 
or^  to  the  whole  estate  and  interest  therein,  then  I  direct, 
dwly  from  and  aft^er  the  second  marriage  or  decease  of 
mj  said  wife,  which  shall  first  happen,  my  said  trustees 
shall  stand  seised  and  possessed  of  the  said  real  and  per- 
sonal estate  whereof  no  such  bequest,  direction,  or  ap- 
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pointment  diall  be  made,  subject  nevertheleBB  to  tlie 
before-mentioned  legacies,  upon  the  trusts  following; 
namely,  as  to  one  imdivided  moiety  or  half  part  or  share 
thereof,  in  trust  for  all  and  every  the  daughter  and 
daughters  who  shall  be  then  living  of  my  sister  Mary 
Miks,  and  the  issue  then  living  of  such  of  them  as  shall 
be  then  dead,  equally  between  and  amongst  them  if 
more  than  one,  and  their  respective  heirs,  executors,  and 
administrators,  as  tenants  in  common,  the  issue  of  any 
deceased  daughter  to  take  the  share  only  which  his,  her, 
or  their  deceased  parent  would  have  taken  if  living ;  and 
as  to  one  undivided  fourth  part  or  share  thereof,  in  trust 
for  all  and  every  the  children  or  child  who  shall  be  then 
living  of  Zechariah  Barnes^  now  deceased,  and  the  issae 
then  living  of  such  of  them  as  shall  be  then  dead,  (equally 
&c.,  per  stirpes,  as  in  the  last  preceding  gift) ;  and  as  to 
one  undivided  eighth  part  or  share  thereof,  in  trust  for 
all  and  every  the  children  or  child  then  living  of  Bcger 
Hunter^  and  the  issue  then  living  of  such  of  them  as 
shall  be  then  dead,  (equally  &c,  per  stirpes,  as  before); 
and  as  to  the  remaining  one  undivided  eighth  port 
thereof,  in  trust  for  all  and  every  the  children  or  child 
of  WilUam  Himtery  and  the  issue  then  living  of  such  of 
them  as  may  be  then  dead,  (equally  &c.,  per  stirpes,  tf 
before).  And  the  testator  empowered  his  trustees  to 
sell  his  real  estate  in  case  his  son  should  die  under 
twenty-one,  and  without  issue. 


The  testator's  wife,  named  in  the  will,  died  in  1825, 
in  the  lifetime  of  the  testator.  Joseph  Johnson^  the  sod, 
died  in  1835,  also  in  the  lifetime  of  the  testator,  under 
twenty-one,  and  without  issue.  The  testator  died  in 
1839. 


Roger  Hunter  had  five  children  living  at  the  date  of 
the  will,  all  of  whom  survived  the  testator's  wife.    One, 
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Dttned  BeUey^  died  in  the  testator's  lifetime^  unmar- 
ried. 

WtOiam  Hunter  had^  at  the  date  of  the  will^  five 
dnldren,  all  of  whom  were  livmg  at  the  time  of  the 
ieaih  of  the  testator's  wife.  One,  named  JVtUiamy  died 
in  ilie  testator's  lifetime,  without  issue. 
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Mary  Miles  had  seven  daughters,  two  of  whom,  Sarah 
Smith  and  Deborah  Bennett,  died  before  the  date  of  the 
will,  leaving  issue ;  the  other  five  survived  the  testator^s 
wife ;  but  one,  named  Ann  Smyth,  died  in  the  lifetime 
of  the  testator,  leaving  issue. 

Zechariak  Barnes  had,  at  the  date  of  the  will,  five 
diildren,  all  of  whom  survived  the  testator's  wife;  and 
two  of  them,  named  Deborah  and  Mary,  died  in  the 
testator's  lifetime, — Deborah  Barnes  without  issue,  and 
Mary  Vaughan  leaving  issue.  One  of  the  children  of 
Mary  Vaughan  (named  Mary  Vaughan)  died  in  the  life- 
time of  the  testator,  without  issue ;  and  eight  others  of 
the  children  of  Mary  Vaughan  survived  the  testator. 

The  bill  was  filed  by  the  children  of  Roger  Htmter 
md  William  Hunter,  against  the  trustees  and  the  other 
claimants  under  the  will,  for  the  administration  of  the 
estate,  and  a  declaration  of  the  interests  of  the  parties. 


Mr.  Kenyan  Parker,  Mr.  Cooper,  Mr.  Walker,  Mr. 
Koe,  Mr.  Sidebottom,  Mr.  Bacon,  Mr.  Heathfield,  Mr. 
Prendergtut,  Mr.  Tl  Turner,  Mr.  RoU,  Mr.  Prior,  and 
Mr.  J.  Humphrey  appeared  for  the  several  parties. 
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Viner  y.  Francis  (a),  Christaphersan  v.  Naylor  (J), 
Thomhill  V.  Thomhill  (c),  WiUiams  v.  Jmes  (rf),  BuUer 
V.  Ommaney  {e\  Waugh  v.  Waugh  (/),  Tyiherlagh  v. 
Harbin  {g\  Le  Jeune  v.  L«  «/!?tin€  (A),  SlmiifA  v.  &nitt(i), 
Gife*  V.  Gi&*  (A),  i2t«^  V.  J5afer  (/),  Archer  v.  «/e;^ji  (m), 
GoodtUle  d.  Weston  v.  Burtenshaw  (n),  Bon^  v.  Cooft  (o), 
Gray  v.  Garman  (/?),  I  Jarman  on  Willa,  p.  297,  298, 
and  2  Jarman  on  Wills,  p.  74,  were  cited. 


Judgment. 


Vice-Chancellor  :— 

In  order  to  explain  mj  judgment,  it  is  not  necessary 
that  I  should  go  into  the  details  respecting  the  sevenl 
families  amongst  whom  the  i*e8idue  of  the  testator's  estate 
became  divisible,  further  than  to  say — ^first,  that  one 
daughter  of  Mary  Miles  was  dead  at  the  date  of  the  will, 
and  that  the  children  of  that  daughter  are  claimants  upon 
the  record;  and,  secondly,  that  a  daughter  of  Mary  MUes, 
who  was  living  at  the  death  of  the  testator's  wife,  in 
1825,  died  in  the  lifetime  of  the  testator,  leaving  child- 
ren, who  also  are  claimants  upon  the  record.  My 
decision  upon  these  cases  will,  I  believe,  cover  all  the 
cases  upon  which  I  have  to  decide* 

With  respect  to  the  first  of  these  cases,  and  others  in 
the  same  predicament,  I  have  not  any  doubt.  The  gift 
is  to  the  children  of  deceased  daughters  of  Mary  MUes 


(a)  2  Cox,  190. 

(b)  1  Mer.  320. 

(c)  4  Madd.  377. 
(<^)  1  Rum.  517. 
(e)  4  Rubs.  70. 

(/)  2  My.  &  K.  41. 
(g)  6  Sim.  329. 
(h)  2  Keen,  701. 


(i)  8  Sim.  353. 
(k)  Id.  360. 
(/)  Id.  443. 
(m)  Id.  446. 

(fi)  Fearne,  Cont.  Rem^  Ap- 
pendix, No.  1,  p.  570. 
(o)  1  M*ael.  177. 
(p)  2  Hare,  26& 
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^endly,  -and  there  is  nothing  to  confine  it  to  the 
ishildren  of  those  daughters  only  who  were  living  at  the 
late  of  the  will  of  the  testator.  All  the  grandchildren 
af  Mary  MiUt  bom  of  her  daughters,  and  now  living, 
must  be  considered  as  objects  of  the  testator's  bounty. 


1844. 
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Judgment, 


Upon  the  second  case  there  is  much  difficulty.  It  wad 
Bigued  for  the  heir-at*law  and  next  of  kin  of  the  te'statdii' 
that  there  was  an  intestacy  in  respect  of  the  share  be- 
queathed to  the  daughter  of  Mary  Miles^  which  daughter 
was  living  at  the  death  of  the  testator's  wife  in  182^,' 
Euid  afterwards  died  in  the  lifetime  of  the  testator,  leav- 
ing children  who  have  siurvived  him.  The  argument 
in  support  of  the  intestacy,  as  I  understand  it,  is,  that, 
in  the  events  which  happened,  the  time  when  the  lega- 
tees were  to  be  ascertained  (denoted  in  the  will  by  the 
word  *^  then")  was  the  death  of  the  testator's  wife  in 
1825 ;  that  such  legatees  then  took  as  personam  deaig- 
natsB ;  that  the  daughter  of  Mary  Miles  who  was  living 
at  the  wife's  death  was  a  person  designated,  and  that 
her  legacy  lapsed  by  her  death  in  the  testator's  lifetime ; 
that  her  children  (now  living)  cannot  be  entitled,  because 
they  do  not  answer  the  description  of  a  daughter  of 
Mary  Miles  who  was  dead  at  the  death  of  the  testator's 
wife, — for  that  the  gifl  was  to  the  issue  then  living  of 
the  dau^ters  then  dead, — a  description  that  does  not 
comprehend  the  children  of  the  daughter  of  Mary,  then 
living.  If  that  be  the  necessary  effect  of  the  will,  I  am, 
of  course,  bound  so  to  treat  it,  although  such  a  con^ 
struction  will  exclude  whole  classes  of  persons  who, 
per  stirpes,  were  clearly  objects  of  the  testator's  bounty, 
and  the  effect  will  be  to  create  an  intestacy.  But  such 
a  construction  must  not  be  put  upon  the  will,  un- 
less, by  excluding  any  other  rational  interpretation,  the 
words  plainly  require  it.  It  makes  the  provisions  in- 
tended for  the  different  branches  of  the  children  of 
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Mary  Miles  to  depend  upon  the  question,  whether  tk 
testator's  wife  should  survive  him,  or  die  in  his  lifetime; 
for  the  intestacy  contended  for  could  not  have  occurred 
except  by  the  testator's  wife  dying  in  his  lifetime.   1 
cannot  impute  such  an  intention  to  the  testator,  unka 
the  language  of  the  will  is  so  explicit  as  to  exclude  any 
other ;  and  the  question  is,  whether  that  construction  b 
imperatively  required  in  a  case  in  which  the  events  con- 
templated by  the  testator,  and  on  which  the  l^atees 
were  to  take,  are,  according  to  the  very  language  of  lus 
will,  events  which  could,  by  no  possibility,  have  happen- 
ed, unless  the  testator's  wife  survived  him.    A  decision, 
that  the  testator^s  death,  in  the  events  which  have  hi^ 
pened,  was  the  time  to  which  the  word  ^^  then"  is  to  be 
referred,  will  neither  clash  with  Archer  v.  Jeffon  (a),  nor 
with  FFilUams  v.  Jones  (b). 


In  Archer  v.  Jeff  an,  the  will,  after  giving  life  estates 
to  the  husband  and  wife,  gave  the  property  to  the  child- 
ren living  at  the  husband's  death.  There  is  no  question 
upon  that  description.  The  point  made  was,  that  the 
Court  must  alter  the  natural  meaning  of  the  words,  and 
give  the  property  to  the  children  living  at  the  death  of 
the  survivor  of  the  husband  and  wife ;  but  the  only 
reason  to  be  assigned  for  this  was,  that  the  will  contem- 
plated the  wife  surviving  the  husband,  and  the  Vice- 
ChanceUor  held,  that  there  was  no  inconsistency  in  the 
two  provisions,  and,  therefore,  no  ground  to  control  the 
plain  words  of  the  will ;  and  I  agree  with  him  in  dist 
reasoning.  In  Williams  v.  JoneSy  the  testator,  after 
giving  a  life  estate  to  his  wife,  in  some  Long  Annuities, 
gave  the  same  Stock  to  Thomas  JViltiams,  if  he  should 
be  living  at  the  death  of  the  testator's  wife,  and  if  not, 
he  gave  the  same  to  Thomas  Playfair  WiUiamSy  who  was 


(a)  8  Sim.  446. 


(6)  I  Ruas.  517. 
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the  son  of  Thomtis  Williams.  Tliomas  Williams  was 
living  at  the  death  of  the  testator's  widow,  but  both  he 
and  the  widow  died  in  the  testator's  lifetime ;  and  the 
Court  held,  that,  as  Thomas  Williams  was  living  at  the 
death  of  the  testator's  wife,  and  the  legacy  to  Thomas 
Ftayfair  Williams  was  only  in  the  event  of  Thomas 
WiOiams  not  being  living  at  that  time,  Thomas  Hayfair 
Williams  could  not  take.  This  imputed  to  the  testator 
a  very  irrational  purpose, — as  irrational  as  that  which  is 
imputed  to  the  testator  in  the  present  case;  but  the 
Court  thought  the  words  clear  in  themselves,  and  that 
there  was  notliing  in  the  will  which  afforded  room  for 
any  other  construction.  The  cases  illustrating  the  gene- 
ral doctrine  are  collected  in  Koper  on  Legacies  (a).  If 
in  this  case  the  word  "then"  is  to  be  referred  to  the 
death  of  the  testator's  wife,  whether  she  died  in  the  tes- 
tator's lifetime  or  survived  him,  the  case  of  Williams  v. 
Jones  might  be  an  authority  for  the  argument  on  behalf 
of  the  heir-at-law  and  next  of  kin,  contending  for  an  in- 
testacy ;  but,  until  that  construction  is  arrived  at^  the 
case  of  Williams  v.  Jones  has  no  application. 


1R44. 
Gaskkll 

9. 

Holmes. 
Judgment. 


I  do  not  say,  that,  if  in  this  case  the  wife  had  sur- 
vived the  testator,  the  word  "  then"  would  not  have  re- 
ferred to  the  time  of  her  marriage  or  death ;  but,  accord- 
ing to  the  language  of  the  will,  the  gift  is  to  take  effect 
on  either  of  two  events,  both  of  which  necessarily  sup- 
pose the  testator  to  be  dead.  The  first  event — the  mar- 
riage— clearly  does  so,  without  drawing  in  aid  the  re- 
dundant but  emphatic  words  of  the  testator, — "  In  case 
my  said  wife  shall  marry  again  after  my  decease,'^^  The 
second  event  as  plainly  supposed  the  testator  dead.  It 
is  not  a  gift  on  the  death  of  the  wife  simplicitcr,  whether 
she  died  in  the  lifetime  of  the  testator  or  not,  as  in 


(a)  See  Vol.  1,  p.  414,  ed.  3. 
H  U2 
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'^is4t,         ffl32ia9ti  T.  Jfma  ;  bin  it  k  a  pft  on  ibe  death  of 

^     ^^^      tLt  Wilt-  irhLuin  iifcTin^  fuEr  exeroaed  die  povcfs  of 


r.  dis^jatScc  giTes  Vj  htr  bj  liie  tes^aujr «  will  orer  lu£ 

ciwn  properrr.  It  h  zk4  a^  ii  wa£  izigauciiidT  pot  by 
yir.  JFaRer .  ibax  I  atxriboie  that  mpayning  to  die  tes- 
tator's wori^  ozilj  ufTjzi  the  priacqie  tkat  a  testator 
always  snppcifiec  lis  k;ga2ae£  will  snniTe  him  ;  but  mj 
propuatiaD  ifw  that  the  erenifr  thenwriTcg  iqxn  whidk 
alooe  the  testator  gires  the  kgacies  nenrjwaiily  eiqi|xiBe 
that  he  a2>d  his  wife  ai^  both  dead.  Thev  aie  erents 
which  oould  Dot  happen  in  his  lifetime.  I  agree.  thaC,  if 
legaciee  are  giren  in  resDainder.  after  an  estate  fi)r  life, 
in  terms  which  leave  it  perfectlr  open  whether  the  de- 
terminaticA  of  the  life  estate  is  to  take  phioe  in  the 
testators  lifetime  or  zSier  his  death,  the  oooTBe  of  aigu- 
ment  which  I  am  now  taking  may  be  exchided;  but 
that,  in  my  judgement,  is  not  the  case  here.  In  this 
case  the  testator  s  Tenr  words  sappoae  that  both  he  and 
liis  wife  are  dead^  and  the  question  is,  how  I  am  to  applj 
those  words  to  the  events  which  have  actually  hi^^Koed. 
My  opinion  is,  that  I  must  apply  them  to  the  state  of 
the  families  as  they  existed  at  the  death  of  the  testator, 
and  that  the  word  '*  then  **  must  be  referred  to  the 
earliest  moment  at  which  the  trust  becomes  vested  in  the 
trustees,  and  capable  of  execution. 

An  objection  to  this  construction  at  first  occurred  to 
me  to  be,  tliat  it  might  have  the  appearance  of  making 
it  a  condition  upon  which  any  of  the  legatees  were  to 
take,  that  the  wife  should  survive  the  husband.  I  called 
the  attention  of  counsel  to  this  during  the  aigument, 
but  they  declined,  and  I  think  properly,  to  argue  for 
such  a  construction.  I  am  clear  it  is  not  tenable.  The 
intention  of  the  testator  throughout  the  will  is,  that  these 
legacies  shall  take  effect  independently  of  the  fact  whe- 
ther his  wife  does  or  does  not  survive  him,  although  they 
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are  given  in  terms  which  suppose  that  both  himself  and 
his  wife  are  dead. 

By  the  construction  which  I  adopt,  the  clear  and  ex- 
pressed intention  of  the  testator  is  preserved  in  favour  of 
the  objects  indicated  by  his  will ;  and  no  violence  is  done 
to  any  of  the  words  in  it.  I  think,  therefore,  that  the 
grandchildren  of  Mary  Milesy  who  are  the  children  of 
the  daughter  of  Mary  Miles  that  survived  the  testator's 
wife,  but  died  in  the  lifetime  of  the  testator,  are  entitled 
to  the  share  which  under  this  bequest  their  parent  would 
have  taken  if  living. 

I  have,  after  argument,  thought  it  right  to  state  my 
opinion  on  the  construction  of  this  will ;  but  there  is 
a  difficulty  to  which  I  would  call  the  attention  of  the 
parties.  If  this  case  should  be  made  the  subject  of  appeal 
to  the  Lord  Chancellor, — and  I  am  far  from  saying  it  is 
not  a  case  in  which  the  parties  would  be  justified  in  that 
step, — ^the  Lord  Chancellor  might  say,  as  Lord  Cottenham 
did  in  Mitfard  v.  Reynolds  (a),  that  I  ought  not  to  have 
decided  the  question  until  the  accounts  had  been  taken. 
Li  that  case  the  trustees  prayed  an  account,  and  admitted 
a  large  siu^lus  in  their  hands  after  paying  all  charges, 
and  the  Vice-Chancellor,  being  pressed,  as  I  was  in  the 
present  case,  for  the  convenience  of  the  parties,  gave  his 
judgment  before  the  accounts  were  taken.  The  partis, 
being  dissatisfied  with  the  construction  put  upon  the 
will,  appealed;  and  Lord  Cottenham  refihed  to  hear  the 
appeaL  The  case  was  sent  to  the  Master,  and  it  was 
not  heard  upon  the  construction  of  the  will  until  after 
the  accounts  were  taken.  It  is  not  the  course  of  the 
Court  to  determine  such  questions  before  the  persons 
interested  and  the  subject  in  question  are  ascertained. 
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Gaskell 
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Holmes. 
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(a)  1  Phill.  188. 
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1844.  idtliov^  certabd  J  h  is  competent  fix*  tbeCcNDt  to  do  k 
In  CaldtrM  t.  Caldeojtt  •a).  Lord  CsUernkmrn  liimadf 
did  it.  I  shall  for  the  future,  imlesB  npoo  Terr  spedil 
grounds,  fbUow  the  genenl  mk  pmsiied  br  Lord  Cd- 
ienkam  in  thid  re^KCt,  as  being  the  proper  eooneof 
the  Court,  and  not  decide  on  tlie  oonttrvctioo  of  a  w31 
before  the  acoounta  are  taken. 


MTmrnitt.  Tu  bexr-al-Uw  of  the  testator  admitting  the  doe  exfcarina  of  Ac 

•aid  tcttator's  will,  declare  diat  the  same  ought  to  he  fi'iMiihfd,aad 
the  tnnts  thereof  carried  into  execatioo,  aad  order  and  deoce  the 
Mine  according!  J.  At  the  reqjoest  of  the  connael  for  all  partici,  dedm^ 
that,  in  the  eTenta  whirii  hare  happened,  the  tzrae  of  the  aid  taila- 
tor's  death  u  the  proper  period  for  aacertaining  the  peiiunt  to  take 
hia  rcsdnaij  property  under  the  residnary  gift  in  (kmur  of  ^  Kf»- 
ral  cliMfiof  peiaooe  in  his  wiOmentioiicd;  and  that,  accavdn^,  the 
moiety  thereof  giren  by  him  in  faroor  of  the  dayghkn  of  hia  m/im 
Manf  MiUSf  and  the  issoe  of  her  deccaaed  daogktcn^  ia  diriabk 
into  eeren  equal  parts,  and  that  one  of  soch  seren  parta  bdongi  to 
the  Defendant ;  [dedaration  as  to  die  aereral  interesta  of  die  Ibar 
■urriTing  daoghters  ;]  and  another  of  aodi  seren  parta  belangi  to 
the  Defendants  Edward  Hatt^  aad  Santk  his  wiie,  the  only  child  d 
Sarah  Smithy  who  was  another  of  the  daughters  of  the  said  Mtrji 
Miletj  but  died  in  the  lifetime  of  the  said  testator;  and  that  another 
of  snch  seren  ports  belongs  in  equal  shares  to  the  Defendants  Gemp 
Sm^hf  Joteph  Smytk^  and  Elizabtik  Udm^j  the  three  diildreo  oC 
Ann  Smyth,  another  of  the  daughters  of  the  said  Mary  Mikt,  but 
who  died  in  the  lifetime  of  the  said  te^itator ;  and  that  the  other  of  the 
said  seren  parts  is  divisible  into  four  equal  parts,  and  that  two  d 
snch  four  parts  belong  in  equal  shares  to  the  Defendants  William 
Bennett  and  Henry  Bennett^  two  of  the  four  children  dDeborak Beth 
netif  another  of  the  daughters  of  the  said  Afary  MiUsy  but  who  died 
in  the  lifetime  of  the  said  testator;  and  another  of  such  four  parts  to 
Ann  Bennett f  another  of  the  children  of  the  said  Deborah  Benmetl; 
and  as  to  the  other  of  such  four  parts,  declare,  that  ao  mndi  thenef 
as  was  real  estate  at  the  time  of  the  death  of  Joseph  Benmetty  the 
other  of  the  said  four  children  of  the  said  IM}<>r€Lh  Benmetty  beloogi 
to  the  Defendant  Alfred  Bennett,  the  heir-at-law  of  the  said  Joeepk 
Bemteit,  and  that  so  much  thereof  as  was  personal  estate  at  the  tint 

(a)  Cr.  &  Ph.  isa.     See  Hawkins  r.  Hawkins,  ]  Hare,  543. 
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of  the  death  of  the  said  Jo$eph  Bennett  beloDgs  to  his  legal  per- 
sonal representative,  the  Defendant  Emma  Bennett,  as  part  of  his 
personal  estate.  And  declare  also,  that  the  one-fourth  part  or  share  of 
the  said  testator's  residuary  property  given  by  him  in  favour  of  the 
children  of  Zachariah  Barnes,  and  the  issue  of  his  deceased  children, 
b  divisible  into  four  equal  parts,  and  that  two  of  such  last-mentioned 
four  parts  belong  in  equal  shares  to  the  Defendants  Esther  Hough- 
ton and  Margaret  Wedgewoody  two  of  the  children  of  the  said 
Zachariah  Bamet;  and  that  another  of  the  last-mentioned  four  parts 
11  divisible  into  eight  equal  parts,  and  that  four  of  such  equal  parts 
belong  in  equal  shares  to  the  Defendants,  [declaration  as  to  the 
several  interests  of  the  eight  children  of  Mary  Faughan,  who  sur- 
vived the  testator;]  and  as  to  the  other  of  the  said  last-mentioned 
four  parts,  declare,  [declaration  as  to  so  much  as  was  real  estate  at 
the  death  of  Ellen^  one  of  the  children  of  Zachariah  Barnes,  in  favour 
of  her  real  representative,  and  as  to  so  much  as  was  personal  in  favour 
of  her  legal  personal  representatives.]  And  declare  also,  that  the  one- 
eighth  part  or  share  of  the  said  testator's  residuary  property  given 
b J  him  in  &voar  of  the  children  of  Robert  Hunter^  in  &c.,  and  the 
iitue  of  his  deceased  children,  is  divisible  into  four  equal  parts,  and 
that  such  last-mentioned  four  parts  belong  in  equal  shares  to  the 
Plaintifis,  [names  of  the  children  of  Robert  Hunter  J]     And  declare 
abo,  that  the  remaining  eighth  part  or  share  of  the  said  testator's 
residoary  property  given  by  him  in  favour  of  the  children  of  JViUiam 
HutUer,  in  &c.,  and  the  issue  of  his  deceased  children,  is  divisible 
into  four  equal  parts,  and  that  such  four  parts  belong  in  equal  shares 
to  &c.,  [names  &c.]     Accounts  of  personal  estate,  debts,  &c.,  real 
eatfUe.     Usual  directions. 


1844. 


Gaskkll 

V. 
HOLMBS. 

Minutes, 
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9^^  ^^^  HARRIS  c  HARRIS. 

A  pita  of  BO  L  HE  bin  fUlad,  in  June,  1834,  Golfer  .Barrk^tlKkte 

*^^]J^^^!*^  hu^bind  of  tlie  PhintiC  entered  into  pntnendiip  with 

'^r^^  ^^  Defendant  Thomas  Harris,  lus  fiulier,  in  tlie  boa- 

he  is  rab.  neBS  of  a  po£tmafter,  &c. ;  aod  the  bill  jdso  slated  tlie 

0turae.  if  not 

>appcMt«9d  bj  alleged  terms  and  coiKliiKm&  and  it  stated  serenl  dr- 


ati  mif  ver  to 


•Uertt-puf  in      cumstano^  as  evidence  of  the  existence  of  such  oo-paii- 
ti«bdiwindi.   nerehip;  the  bin  then  stated  the  death  of  Walter  iS&mi 


crtabGi^  tbe  in  1843,  leaving  the  Plaintiff  his  widow  and  executiix. 

'*^^[^'^  TTie  bin  charged,  among  other  things,  that  the  Defend- 

a  putaenbip  ant  had  in  his  posBeaaon  or  power  divers  docomentiL  b? 

ivpreKoutircs  wfaidi  the  truth  of  the  said  matters  woold  iqqiear;  and 

^^^^^j^  aAer  the  osoal  interrogatories  to  sach  diaigesy  the  biD 


^^J«JT^"'»      pnived  that  the  partnership  accounts  might  be  taken, 
pretenoc  bj  tibe  and  the  share  of  Walter  Harris  ascertained  mod  paid  to 

M  pvtnenfaip    ^  Pbuntiff ;  and  that  the  Defendant,  in  the  meantime, 
^[J^^*^      might  be  restrained  from  getting  in  the  partaerBbip 

die  Dcimduit     aSSetS. 


in 
BOO  of  doca- 

■Kou  bj  which        The  Defendant,  in  bar  to  so  mudi  of  the  bin  as  al- 

tbe  fiiot  of  the 

mrtoerfhtp  al-  leged  that  the  late  husband  of  the  Plaintiff  and  the  De- 

MU^Mld  ap.  fendant  entered  into  partnership  at  the  ssdd  time,  and  as 

pemr,  the  De.  called  upon  the  Defendant  to  set  forth  the  accounts 

fendant  pleaded  * 

DO  pvtoenhip,  thereof^  and  as  prayed  that  the  said  accounts  might  be 

hii  plea  bj  an  taken,  and  the  share  of  Walter  Harris  ascertained  and 

2jj^  fertSr  P^'^*  ^^'^  ^^^  ^^^  injunction,  pleaded,  that  the  said  Walter 

but  did  not  Harris  and  the  Defendant  never  entered  into  oo-i)art- 

antwer  as  to  .  . 

whether  he  was  nership  together  as  postmasters,  &c.,  or  in  any  other  busi- 

^^o^!^^t^  ness  whatever ;  and  he  prayed  the  judgment  of  the  Court 

SSh "  f  ^hl  whether  he  ought  to  be  compeUed  to  make  any  further 

\n}X:^Heid,  answer  to  so  much  of  the  biU;   and  not  waiving  his 

ant,  for  the  I>lea,  but  insisting  thereon  for  answer  to  the  reffldue  of 

purpoie  of  the 

argument  of  the  plea,  must  be  intended  to  admit  that  he  had  in  his  posaeasioo  erideaoe 

which  would  prore  the  partnership ;  and  that  the  plea  must  therefore  be  OTcrmled. 
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the  bill,  and  in  support  of  his  plea,  said,  &c.  The  an- 
swer to  the  allegations  and  chaises  of  the  bill  then  fol- 
lowed; and,  among  other  things,  the  Defendant  ad- 
mitted that  he  had  in  his  possession  divers  documents 
relating  to  the  sud  business  (a),  but,  ^'  save  as  afore- 
said," he  denied  that  he  had  any  documents  whereby 
the  truth  of  the  said  matters  would  appear;  and  he 
insisted,  that,  inasmuch  as  the  said  documents  which 
were  in  his  possession  related  exclusively  to  his  own 
tide,  and  did  not  in  any  way  tend  to  make  out  or 
support  the  said  alleged  claim  of  the  Plaintiff  in  respect 
of  the  matters  in  the  bill  mentioned,  he  (the  Defend- 
ant) was  not  bound,  and  ought  not  to  be  required,  to 
produce  the  same. 
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1844. 


Staiemeni, 


The  plea  was  set  down,  and  came  on  for  argument. 


Mr.  Temple  and  Mr.  Miller,  for  the  plea. 

Mr.  Eenyon  Parker  and  Mr.  Winstanleyy  for  the  bilL 

The  cases  referred  to  were  Denys  v.  Locock  (A),  Cork 
V.  Wilcock  (c),  McGregor  v.  East  India  Company  (rf), 
Hardman  v.  EUames  {e),  and  Dell  v.  Hale  (/). 


Vice-Chancellor  : — 

The  bill  alleges  that  a  partnership  in  trade  existed 
between  Thomas  and  Walter,  that  Walter  has  since  died, 
and  the  Plaintiff  is  his  personal  representative ;  and  that 
the  Defendant  Tliomas  has  carried  on  the  trade  since 


(a)  No  schedule  or  other  de- 
scription of  the  documents  was 
given. 

(Jb)  3  Myl.  &  Or.  205. 


(c)  6  Madd.  328. 
(rf)  2  Sim.  452. 
\e)  2  Myl.  &  K.  732. 
(/)  2  Y.  &  Coll.  C.  C.  1. 


Judgment, 
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Judgmemi. 


the  death  of  Walter.  The  bill  soggestB  a  pietenoe  by 
the  Defendant  that  there  was  no  partneTship ;  it  con- 
tiuns  averments  and  charges  of  &cts  as  evidenoe  of  the 
partnership,  and  firom  which  the  truth  of  the  matters  in 
the  bill,  it  is  allied,  would  appear;  and  it  prays  a  dis- 
covery and  account.  The  Defendant  met  the  ImU  by  a 
plea  of  no  partnership:  that  plea,  however,  covered  many 
&cts  allied  by  the  bill,  which,  if  true,  would  have  been 
evidence  of  the  partnership;  and  it  was  therefore  ora- 
rulod,  but  leave  was  ^ven  to  amend  the  plea. 


The  Defendant  has  now  put  in  a  plea  and  answer: 
the  plea  is  confined  to  certtun  parts  of  the  bill ;  and  the 
plea  does  not  appear  to  cover  any  parts  of  the  bill  as  to 
which  a  discovery  can  be  material  to  the  Plaintiff,  and 
is  therefore  so  far  properly  framed ;  for  the  Plaintiff  by 
excepting  to  the  answer,  may  get  all  the  discovery  to 
which  he  is  entitled.  But  the  question  is,  whether  that 
is  enough, — whether  it  is  sufficient  that  the  Plaintiff  has 
the  means  of  obtdning  the  discovery  upon  exceptions, 
and  whether  he  is  not  entitled  to  have  upon  the  file,  at 
the  time  of  the  argument  of  the  plea,  an  answer  to  every 
material  averment  in  the  bill  which  the  plea  does  not 
cover.  This,  according  to  decided  cases,  appears  to  de- 
pend upon  the  point,  whether  the  plea  is  one  which  (in 
technical  language)  is  said  to  require  an  answer  to  sup- 
port it.  The  cases  in  which  this  is  necessary  are  those 
which  Lord  Redesdale  calls  anomalous  pleas,  and  which 
Mr.  Beames  calls  incongruous  pleas  (a).  The  example 
put  by  Lord  Redesdale  is  that  of  a  bill  brought  to  im- 
peach a  decree  on  the  ground  of  fraud  used  in  obtaioing 
it,  where  the  decree  may  be  pleaded  in  bar  of  the  suit 
with  averments  negativing  the  charges  of  fraud,  sup- 
ported by  an  answer  fully  denying  them  (5).    There  are 


(a)  See  Points  on  the  Law  of  Ducovery,  p.  171  et  Bcq.^  ed.2. 
(6)  Tr.  PI.  239,  ed.  4;  Beames,  £L  PI.  6. 
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other  familiar  examples ;  as  in  the  case  of  a  defendant  who 
pleads  a  deed  or  conveyance  which  the  plaintiff  alleges 
to  have  been  obtained  with  notice  of  his  equity,  charging 
&c!tB  which  would  be  evidence  of  such  notice;  or  a 
defendant  pleading  the  Statute  of  Ldmitations,  where 
the  plaintiff  allies  the  existence  of  facts  which  would 
go  to  prove  a  subsequent  acknowledgment  of  the  debt 
sufficient  to  take  the  case  out  of  the  statute :  Foley  v. 
HilKjiy  The  defendant  must  support  his  plea,  in  the 
one  case,  by  an  answer  as  to  the  facts  alleged  as  evi- 
dence of  the  acknowledgment ;  and,  in  the  other  case, 
by  an  answer  to  the  allegations  tending  to  shew  the 
alleged  notice.  If  the  plea  be  not  supported  by  such 
an  answer  at  the  time  of  the  argument,  the  defend- 
ant has  not  excluded  the  intendments  which  will  be 
made  against  himself  under  the  rule,  that,  ^'  upon  argu- 
ment of  a  plea,  every  fact  stated  in  the  bill,  and  not 
denied  by  answer  in  support  of  the  plea,  must  be  taken 
to  be  true^  (i).  The  plea  now  before  me  is  a  negative 
plea,  but  so,  in  fact,  are  all  those  examples  of  anomalous 
jJeas  to  which  I  have  referred ;  and  it  appears  to  me 
that  the  same  reasoning  must  be  applied  to  the  plea  in 
the  present  case  as  in  the  cases  I  have  mentioned.  Sir 
John  Leachy  indeed,  expressly  refers  to  pleas  of  the  one 
sort  as  furnishing  the  rule  for  the  other*  The  reason 
for  requiring  the  answer  as  to  the  facts  allied  in  proof 
of  the  fraud,  or  notice,  or  acknowledgment,  in  the  cases 
suggested,  is,  that  a  mere  general  averment  is,  in  such 
cases  equivocal;  it  might  be  only  a  legal  conclusion 
which  the  defendant  conceives  may  be  drawn  from  the 
actual  facts,  or  which  he  undertakes  to  draw  firom  those 
facts.  Now,  the  Court  does  not  trust  a  party  to  draw  for 
himself  a  conclusion  of  law,  but  the  Court  requires  to 
know  the  facts  upon  which  it  is  founded,  that  it  may 


1844. 


Judgmeni, 


(a)  3  Myl.  &  Or.  475. 
{b)  Tr.  PI.  250,  271,  308,  «d.  4 ;  2  Seh.  &  Lef.  737. 
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consider  whether  the  premises  justify  the  condofflon; 
not  to  try  whether  the  plea  is  true,  (which  is  the  husi- 
ness  of  the  hearing,  not  of  the  argument),  but  to  try 
whether  it  substantially  meets  the  case  made  by  the 
plaintiff.     The  only  doubt  which  occurred  to  me  was, 
whether  the  simple  question  of  partnership  or  no  part- 
nership afforded  room  for  that  equivocal  or  possibly 
evasive   denial  against  which  the  rule  is  intended  to 
guard.     Partnership  is,  however,  a  mixed  question  of 
law  and  fact.    There  may  be  circumstances  which  would 
have  the  legal  effect  of  creating  a  partnership,  whilst  one 
of  the  partners  may  desire  to  repudiate,  and  may  think 
there  are  grounds  for  repudiating,  that  legal  consequence. 
This  point,  however,  scarcely  arises  in  the  present  case. 
The  bill  charges  that  the  Defendant  has  in  his  pos- 
session books,  accounts,  and  papers,  by  which  the  truth 
of  the  matters  alleged — that  is,  the  formation  and  con- 
tinued existence  of  the  partnership  until  the  death  of 
Walter — will  appear.    The  answer  states,  in  effect,  that 
the  Defendant  has  books,  accounts,  and  papers  of  his 
own,  which  he  submits  he  is  not  bound  to  produce;  and, 
excepting  these,  he  has  not  any  documents  by  which 
the  truth  of  the  alleged  matters  would  appear : — that  it 
would  appear  upon  the  documents  he  has  in  his  pos- 
session, he  does  not  deny,  and  he  therefore,  for  the  pur- 
pose of  the  argument,  admits  it.     The  plea,  therefore, 
while  it  avers  that  there  was  no  partnership,  admits  that 
the  truth  of  the  contrary  would  appear  by  evidence  in 
the  possession  of  the  Defendant ;  and  this  renders  the 
plea,  though  it  may  be  good  in  form,  substantially  bad. 
The  Defendant,  in  effect,  undertakes  to  draw  a  condu- 
sion  of  law;  but  the  intendment  being  against  the  pleader 
with  respect  to  the  facts  not  denied,  the  result  is,  that 
the  Defendant  must,  for  the  purpose  of  the  argument, 
be  considered  as  having  drawn  a  conclusion,  with  r^ard 
to  the  effect  of  the  evidence  in  his  possession,  which 
is  adverse  to  the  averment  by  his  plea. 


CASES  IN  CHANCERY. 

Such,  as  I  understand  the  subject,  is  the  result  of  the 
authorities.  I  do  not  overrule  the  plea  in  this  case  on  the 
ground  that  the  answer  would  prove  it  to  be  untrue;  for 
this  is  not  the  time,  nor  are  there  materials  before  the 
Court,  upon  which  to  enter  into  the  question  of  the  truth 
of  the  plea :  that  is  the  question  at  the  hearing.  Nor  do 
I  overrule  the  plea  because  the  answer  is  not  technically 
sufficient :  that  would  be  properly  determined  upon  ex- 
ceptions. The  ground  on  which  I  proceed  is,  that  the 
rules  of  pleading  (whether  well  or  ill  applied  to  such  a 
case  as  this,  is  not  the  question  (a))  require  that  the  De- 
fendant should  have  supported  his  plea  by  an  answer  to 
this  material  allegation;  and  that  his  plea,  therefore,  fails 
in  substance  to  meet  the  case  made  by  the  Plaintiff. 
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(a)  Points  on  the  Law  of  Discovery,  p.  175,  pi.  250,  ed.  2. 


SAY  V.  CREED. 


AtKS^  1th  May. 


X  HE  testatrix  devised  and  bequeathed  her  real  and  Although  the 

personal  estate  to  trustees  for  her  mother  for  life,  re-  by  the  execu- 

mwider  to  her  sister  for  life,  with  remainder  to  her  Ihedcbto  fo-* 

next  of  kin  on  the  part  of  her  mother  only,  and  not  to  "cral  and  tes- 

\  tamentary  cx- 

any  of  her  next  of  kin  on  the  part  of  her  father.    After  penses,  and 

the  death  of  the  mother  and  sister,  the  Plaintiff,  the  te?tatS[\ad* 

sole  surviving  executor  and  trustee,  being  in  that  cha-  ^"  P?J**»  *"^ 

racter  possessed  of  the  trust  funds  arising  from  the  per-  cificaily  appro- 

sonal  estate  and  the  sale  of  the  real  estate,  filed  his  bill  gwer  the  trusts 

against  the  parties  claiming  to  be  next  of  kin  for  the  merely'^ought^ 

execution  of  the  trusts  of  the  will,  and  the  declaration  *}>«  direction  of 

the  Court  as  to 
the  class  of  per- 
sons entitled  to  take  under  such  trusts,  the  Court  would  not  decide  the  question  of  con- 
struction until  the  accounts  of  the  estate  had  been  taken,  unless  it  should  appear  that  all  the 
class  entitled  to  take  were  parties  to  the  suit,  and  competent  to  bind  themselves, — and  those 
parties  should  waive  the  accounts  of  the  estate,  and  accept  the  same  at  a  given  amount, — 
and  the  personal  representatives  should  admit  assets  fur  all  purposes, — upon  which  consent 
and  admissions  a  decree  might  be  made,  finally  disposing  of  the  estate,  but  saving  the  rights 
of  creditors. 
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of  the  rights  and  interests  of  the  parties ;  alleging  that 
the  executors  had  paid  all  the  debts,  and  funeral  and 
testamentary  expenses,  and  legacies  of  the  testatnx  out 
of  the  personal  estate,  and  specifically  appropriated  and 
set  apart  the  residue  to  answer  and  satisfy  the  trusts  of 
the  will.  The  claimants  were,  first,  the  personal  rqire- 
sentative  of  the  sister,  who,  if  admissible,  was  the  sole 
next  of  kin  ex  parte  matem&  at  the  death  of  the  testa- 
trix ;  secondly,  the  personal  representatives  of  the  ma- 
ternal uncle  of  the  testatrix,  who  was  her  sole  next  of 
kin  at  her  death,  if  the  sister  was  excluded ;  thirdly,  the 
next  of  kin  ex  parte  matem&  at  the  deceaae  of  the 
sister;  and,  lastly,  the  personal  representative  of  the 
sister,  if  not  entitled  as  next  of  kin  under  the  bequest, 
claimed  the  residue  as  undisposed  of.     At  the  hearing, 


Argument. 


Mr.  Roh,  for  the  Plaintiff,  submitted,  that,  in  cases 
where  nothing  more  was  required  than  the  simple  deci- 
sion of  the  Court  upon  a  question  of  construction,  the 
delay  and  expense  of  a  reference  to  the  Master  to  take 
the  accounts  as  preliminary  to  such  decision  were  un- 
necessary ;  that,  in  the  present  case,  that  preparatory 
reference  was  especially  unnecessary,  as  the  executor 
admitted  that  he  had  in  his  hands  a  residue  appropriated 
to  the  trusts  of  the  wiU,  after  all  the  debts  and  l^acies 
had  been  pdd,  and  he  required  only  the  direction  of  the 
Court,  with  respect  to  a  particular  question,  as  his 
guide  in  the  distribution  of  the  fund:  Blathwayt  v. 
Tayhr  {a) ;  Caldecott  v.  Caldecott  (&). 


Judgment, 


Vice-Chancellor  : — 

An  inquiry  to  ascertain  the  persons  who  form  the 
class,  and  in  the  circumstances  of  this  case,  a  direction 


(a)  11  Sim.  455. 


(6)  Cr.  &  Ph.  ISa. 
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to  llie  Master  to  take  the  usual  accounts,  in  case  he 
should  find  that  the  persons  constituting  the  class  are 
parties  to  the  record,  would  be  of  course.  But  I  have 
been  asked  now  to  declare  whether  this  is  a  case  in 
which  I  shall  require  the  accounts  to  be  taken  before  I 
decide  upon  the  construction  of  the  wilL  The  point  is 
one  of  general  practice,  and  it  has  been  questioned  much 
oftener  before  me  than  I  should  have  expected.  It  is  also 
a  question  of  much  importance,  and,  as  to  some  extent 
it  is  necessarily  a  question  of  circumstances,  I  have  hesi- 
tated as  to  the  propriety  of  saying  anything  upon  the 
subject  imtil  the  question  should  come  regularly  before 
me.  There  are,  however,  a  few  observations  which  I 
believe  I  may  usefully  make  in  this  case,  guarding  my- 
self with  the  observation,  that  I  make  them  with  re- 
ference to  this  case  only. 


1844. 


Judgment. 


If  the  accounts  are  to  be  taken  at  all  in  this  suit,  they 
ought,  aocording  to  regular  practice,  to  be  taken  before 
the  Court  decides  upon  the  construction  of  the  will. 
MUford  V.  Reynolds  (a)  is  only  one  amongst  many  deci- 
sions by  Lord  Cottenham  to  that  effect ;  and  Caldecott  v. 
Cakkcatt  (b)  is  no  authority  against  it.  That  was  a 
very  special  case :  Hawkins  v.  Hawkins  (c).  The  only 
question  then  is,  whether  this  is  a  case  in  which  the 
Court  can  dispense  with  the  accounts  altogether. 

The  bill  states  that  the  debts,  funeral  and  testamen- 
tary expenses,  and  legacies  of  the  testatrix  were  paid  out 
of  her  personal  estate ;  that  a  considerable  residue  re- 
mained,  and  that  the  executors  specifically  appropriated 
and  set  apart  the  same  to  answer  and  satisfy  the  trusts 
of  the  will.  It  then  states  the  payment  to  the  tenant 
for  life  of  the  income  from  the  death  of  the  testatrix,  in 


(a)  Phill.  188.       (6)  Cr.  &  Ph.  183.      (e)  1  Hare,  543,  n. 


Judgment. 
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November,  1828^  until  the  death  of  the  tenant  for  life, 
in  1843;  and  that,  upon  her  death,  the  necessity  for  ob- 
taining the  opinion  of  the  Court  arose.     Now  the  bill, 
though  it  states  the  existence  of  a  residue,  and  the  in- 
vestment of  such  residue,  does  not  state  its  amount,  or 
how  invested,  or  give  any  information  upon  which  the 
Court,  after  declaring  the  rights  of  the  parties,  could 
proceed  to  direct  the  payment  or  distribution  of  the 
fund  according  to  the  declaration  of  right.     Supposing 
this  omission  supplied,  so  that  the  pleadings  enabled  the 
Court  to  require  the  Plaintiffs  to  pay.  the  admitted  resi- 
due, there  is  nothing  to  bind  the  Defendants  to  accept 
it  without  account;  and  if,  in   such  circumstancesi,  I 
should  make  a  decree  simply  declaring  the  construction 
of  the  will,  and  not  directing  the  accounts,  there  is 
nothing  to  prevent  the  residuary  legatees  from  institut- 
ing another  suit  to  have  the  accounts  taken.     If^  to 
obviate  this  objection,  the  amount  of  the  fund  should  be 
agreed  upon  between  the  parties,  and  the  Defendants 
should  waive  the  taking  of  the  accounts  under  the  de- 
cree, there  is  nothing  in  the  bill  to  authorize  me  to 
insert  in  the  decree  an  admission  of  assets  by  the  Plain- 
tiffs as  the  ground  of  the  decree ;  and  a  decree  for  pay- 
ment without  such  admission,  whether  the  money  is  in 
Court  or  not,  would  discharge  the  executors  from  thdr 
liability  to  creditors,  without  any  inquiry  into  the  claim 
of  any  creditors  there  might  be. 

I  will  add,  that,  as  at  present  advised,  my  opinion  is, 
that,  in  this  suit,  and  for  the  purposes  of  this  suit,  my 
decision  as  to  the  necessity  of  taking  the  accounts  must 
be  the  same  whether  the  trustees  or  the  cestui  que 
trusts  were  plaintiffs,  die  suit  being  in  other  respects  the 
same.  If  the  practice  of  the  Court  makee  it  proper 
that  the  accounts  should  be  taken,  the  trustee  filing  tlie 
bill  submits  to  account. 
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With  reepect  to  the  alleged  appropriation,  I  do  not 
deny^  that,  if  the  fund  lias  been  so  appropriated  as  to  be 
taken  out  of  the  testator's  estate,  and  made  the  property 
of  the  cestui  que  trusts,  it  might  be  open  to  the  aj^- 
ment  contended  for.     The  test  is,  whether,  if  a  debt 
came  to  the  knowledge  of  the  executors,  or  any  other 
demand  in  respect  of  the  estate  arose,  they  could  pay  it 
out  of  the  fund  without  filing  a  bilL     It  is  impossible 
to  consider  the  unsupported  allegation  in  the  bill  as 
establishing  such  an  appropriation.     So  far,  therefore, 
as  the  decree  is  to  depend  upon  the  pleadings  as  they 
now  stand,  I  cannot  advise  the  parties  to  expect  that  I 
shall  dispense  with  the  accounts.     I  could  not  do  so  in 
this  particular  case  without  in  effect  deciding  that  this 
Court,  as  a  matter  of  course,  entertains  suits  merely  to 
dedare  rights  or  administer  trusts  piecemeal,  or  that 
this  Court  will  distribute  a  residue  (thereby  discharging 
executors)  without  having  regard  to  the  interests  of 
creditors.     No  one  acqutunted  with  the  practice  of  the 
Court,  or  who  has  observed  the  consideration  which  those 
very  questions  have  received  elsewhere,  will  contend,  as 
a  general  proposition,  that  such  a  decision  would  be  con- 
sistent with  that  practice  in  ordinary  cases. 


1844. 


Judgment. 


On  the  other  hand,  I  have  never  doubted  that  a  per- 
sonal decree  might  be  made  against  an  executor  upon 
an  admission  of  assets,  guarding  that  decree  (where 
necessary)  with  proper  reservations:  Gordon  \.  Scott  (a). 


(a)  GORDON  v.  SCOTT. 


1  HE  bill  was  filed  by  three  per- 
10II8  entitled  in  remainder,  after 
the  decease  of  the  tenants  for  life, 
to  several  legacies,  and,  among 
others,  a  legacy  of  16,000/. ;  and 
U  prayed,  that  the  usual  accounts 

VOL.  in. 


of  the  estate  might  be  taken,  and 
the  debts  ascertained,  and  that 
out  of  the  surplus  the  amounts  of 
the  several  legacies  might  be 
transferred  and  secured  in  court. 
The  defendants,  (one  of  whom 

II  H.  W. 


1844. 
12M  Jan. 

Decree  inle* 
gatees'  suit,  on 
admission  of 
assets,  without 
taking  the  ac- 
counts. 
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1844.  That^  therefore,  which  is  now  wanting  in  tiie  pleadings 
may  poesiblj  be  supplied  by  the  imdertaking  and  con- 
sent of  the  parties.  But  this  is  not  the  time  fcnr  reqfoii^ 
ing  or  giving  such  consent  or  undertaking.  The  pio- 
^"*'*^'  posed  inquiries  as  to  the  next  of  kin  may  be  made ;  and 
there  may  be  a  contingent  direction  to  take  tiie  aocomiti^ 
if  the  parties  deare  such  an  order  (a) ;  and  if^  when  the 
cause  shall  come  back  upon  further  directions,  it  shall  ap- 
pear that  the  next  of  kin  entitled  are  parties,  and  sui  juiis^ 
and  are  competent  to  bind  themselves,  and  those  par- 
ties wiuve  the  account  of  the  estate,  and  agree  to  acoq»t 
a  given  sum  in  full  satisfaction  of  thdr  claims  under  the 
will  of  tiie  testatrix,  so  that,  after  declaring  thdr  rights, 


was  residuary  legatee,  and  also  cleared ;  for  the  legacies  were  not 
entitled  to  the  life  interest  in  the  to  be  paid  to  the  parties, bat  wookl 
legacy  of  16,000/.),  by  their  an-  of  necessity  remain  in  court,  and, 
swer,  said,  that  they  had  paid  all  being  in  court,  would  be  <^n  st 
the  debts  and  funeral  and  testa-  any  ti^ie  to  the  claims  of  credi- 
mentary  expenses  of  the  testa-  tors,  which  might  have  the  effect 
trix,  and  had  invested  in  stock  of  throwing  the  debts  exchisi?ely 
the  amounts  of  the  several  lega-  upon  the  interests  of  the  partiei 
cies  claimed  in  the  suit,  and  had  entitled  in   remainder  to  these 
appropriated  such  sums  of  stock  sums.    (See  Ltufdey  v.  Hogg^  U 
to  answer  the  same ;   and  they  Yes.  602), 
admitted  that  the  residue  appro- 
priated to  the  use  of  the  residuary  Mr.  RoupeU^  for  the  Defend- 
legatee  was  more  than  sufficient  ants, 
to   pay  the  costs  of  the  suit,  if 

the  Court  should  decree  the  same  TheVicE-CHAKCBLLOB  decreed 

to  be  paid  out  of  such  residuary  the  several  legacies  to  be  qviied 

estate.    At  the  hearing  of  the  over  to  distinct   accounli^  iili- 

cause,  tuled  respectively  **  The  Abdv^ 

Accounts  of  &:c^  (naming  die 

Mr,  ^nderdon  and  Mr,  Hardy f  respective  tenants  iat  life)^  Um 

for  the  plaintiffs,  insisted,  that,  dividends  to  be  paid  to  Ae  M* 

notwithstanding  the  admission  of  spective  tenants  for  life  nntit  ^ 

assets,  they  were  entitled  to  have  ther  order,  with  liberty  to  aiy^ 

the  accounts  taken  and  the  estate  the  parties  to  apply. 


(a)  See  Fisk  v.  Norton,  2  Hare,  382. 
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I  may  be  able  to  direct  payment  or  distributioii  of  the 
residue,  thereby  finally  disposiiig  of  the  estate;  and  if, 
in  addition  to  this,  the  personal  representatives  of  the 
testatrix  will  admit  assets  for  all  purposes,  the  case  will 
then  be  open  for  the  parties  to  contend,  that  I  may  pro- 
perly, saving  the  rights  of  creditors,  make  a  final  decree, 
inserting  therein  the  waiver  of  the  accounts  and  the  ad- 
mission of  assets,  to  exphun  the  ground  upon  which  it 
is  made.  If  any  of  these  requisitions  are  not  complied 
with,  I  do  not  encourage  the  parties  to  expect  they  will 

get  from  me  any  decree  without  the  accounts  being  first 
taken. 


1844. 


Judgment. 


[His  Honor  added,  that  he  had  reason  to  believe 
there  was  not  any  difference  of  opinion  on  the  subject 
between  the  different  branches  of  the  Court.] 


EMPRINGHAM  v.  SHORT. 


February, 
and 
^jy  18/A  March. 

X  HE  Plaintiff  was  the  surviving  trustee  under  the  will  Where  a  se- 
of  J.  WtUon.    The  widow  of  Wilson  was  tenant  for  tains  possession 
life  of  certain  lands  devised  by  the  will,  and  married  JeiowMHo" 

the  party 
Munst  whom  the  process  issued,  and  such  property  is  claimed  by  a  tiiird  person,  the  mode 
or  trying  the  right  is  in  the  discretion  of  the  Court. 

A  Defendant,  being  in  contempt  for  non-pajrment  of  money,  executed  a  conveyance  of  liis 
rial  estate  to  his  son,  and  the  son  entered  into  possession  onder  the  conveyance.  Some 
nwnths  afterwards  a  sequestration  issued  against  the  Defendant  founded  on  the  same  con- 
ttept,  and  the  sequestrator  took  possession  of  the  estate.  The  Defendant's  son  was 
ammined  pro  interesse  suo,  and  the  Master  found,  that,  as  between  the  Defendant  and  all 
ptrBona  daiming  under  him,  the  son  had  an  absolute  estate  and  interest  in  the  premises 
vader  the  conveyance,  and  the  possession  taken  thereunder,  subject  to  the  question  between 
the  Defendant's  son  and  the  PlsintiffB,  or  between  the  Court  and  Plaintiffs  and  the  De- 
tedaat's  son,  arising  out  of  the  contempt  and  the  sequestration :  the  Court  directed  issues 
t»  try  whether  the  conveyance  by  the  Defendant  to  his  son  was  fraudulent,  within  the  stat. 
13  £lix.  c.  5,  and  whether  the  consideration-monies  were  paid  before  Uie  sequestration 


Whether  the  proper  form  of  objecting  to  the  report  of  the  Matter,  or  an  examination 
pro  interesse  suo,  is  by  exoqptions — qum^  1 

Il2 
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iai4.         the  Defendant  James  Short    In  Jane,  1830,  the  M 

Empuvgham  ^^  ^^»  ^^  ^  ^I^^J  ^^  ^  ^"^"^  7^^  ^^  injunctioii 

*•  was  obtained  to  restrain  the  Defendant  Jamtts  Shofri  and 

Sboit. 

his  wm  WilHam  Wibom  Short  fitMn  oomnutting  waste 
on  the  devised  land&  In  Maj,  1839,  a  motion  was 
made  to  commit  the  Defendants  f(oac  breadi  of  the  in- 
joncti<Hi  (a),  and  upon  that  oocaoon  James  Short  under- 
took to  make  reparation  for  the  damage,  and  it  was  re- 
ferred to  the  Master  to  inqnire  what  reparation  the  De- 
fendant James  Short  ought  to  make,  and  he  was  ordered 
to  make  the  same  accordingly,  and  to  pay  the  ooetB  of 
the  application  and  inquiry. 

In  June  the  Master  prepared  his  report,  to  which  the 
Defendant  took  objections ;  those  objections  were  dis- 
allowed in  August,  and  the  report  was  signed  in  Ko- 
yember,  1839.  By  the  report  the  Master  found  that 
the  reparation  which  the  Defendant  James  Short  ought 
to  make  for  the  damage  to  the  testator^s  estate  was 
150L,  to  be  paid  by  him  into  court,  and  the  Master 
taxed  the  costs  at  48/.,  to  be  paid  by  the  Defendant  to 
the  Plaintiff.  On  the  25th  of  November,  the  Plainlid^ 
upon  motion  on  notice,  obtained  an  order  upon  the  De- 
fendant to  pay  the  two  sums  stated  in  the  Mastei^s 
report  On  the  4th  of  December,  1839^  the  writ  of  exe- 
cution issued ;  and  after  an  unsuccessful  motion  to  dis- 
charge the  order  for  payment,  the  Defendant  James  Short 
was,  in  February,  1841,  taken  under  an  attachment  for 
disobeying  the  order,  and  on  the  29th  of  April  an  order 
of  sequestration  was  made  against  him,  which  was  issued 
on  the  22nd  of  May. 

On  the  28th  of  May  the  sequestrator  took  possession 


(a)  See  11  Sim.  78,  where  the  proceedings  on  the  motioii  are 
ftated. 


Stoitmeni, 
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of  the  lands,  fiuming  stock,  fumitare,  and  effects  in        1844. 
question,  which  were  at  that  time  in  the  possession,  not  emprinoham 
of  the  Defendant  James  Short,  against  whom  the  pro-       «  ^' 
oess  had  issued,  but  of  the  Defendant  miltam  Wilson 
Short,  his  son.     It  did  not  appear  that  any  resistance 
was  made  to  this  step  on  the  part  of  the  sequestrator. 

On  the  14th  of  July,  1841,  maiam  Wilson  Short  ap- 
plied for,  and  obtained  leave  to  go  in  and  be  examined 
pro  interesse  suo.  In  December,  1841,  the  common 
order  giving  the  Plaintiff  liberty  to  examine  witnesses 
was  made;  and  on  the  18th  of  April,  1842,  an  order 
was  made  that  William  Wilson  Short  should  be  at  liberty 
to  examine  witnesses  in  support  of  his  daim,  and  the 
Master  was  ordered  to  look  into  the  examination,  and 
certify  whether  William  Wilson  Short  had  any  interest  in 
the  property  in  the  hands  of  the  sequestrator. 

The  Master,  by  his  report  dated  the  1st  of  December,  Repori. 
1843,  stated,  that  he  had  looked  into  the  examination  of 
William  Wilson  Short,  and  into  the  depositions  of  the 
witnesses,  and  he  found  that  the  claim  of  William  Wilson 
Short  was  to  the  whole  estate  and  interest  of  the  De- 
fendant James  Short,  his  father,  in  the  property  in  ques- 
tion, under  a  purchase  thereof  from  his  father,  and  con- 
veyances to  him  by  his  father,  for  a  valuable  considerar- 
tion,  before  the  making  of  the  order  for,  and  issuing  the 
sequestration  in,  this  cause.  The  Master  then  proceeded 
to  find  the  particulars  of  the  previous  proceedings,  and 
of  the  sequestration  and  the  occasion  thereof;  and  he  set 
forth  a  description  of  the  premises  taken  possession  of 
under  the  sequestration.  As  to  the  general  claim  made 
by  fFilKam  Wilson  Short  to  the  sequestered  premises, 
the  Master  found,  that,  in  the  month  of  October,  1839, 
the  Defendant  James  Short  made  and  executed  certain 
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1844.  indentares  of  lease  and  release,  bearii^  date  veqpecdTdj 

Empeinoham  ^6  l^th  and  15th  days  of  the  same  month,  whidi  were 

Short.  sealed  and  delivered  in  due  form  of  law ;  by  whidi  i»- 

denture  of  release,  it  was  witnessed,  that,  in  pmsoflBOe 

'     and  performance  of  the  agreement  thereinbefore  reeited, 

^^  and  in  consideration  of  the  sum  of  29(ML  to  Jeanei  Shtrt 

paid  by  William  Wibon  Shorty  at  or  before  the  executimi 
thereof,  the  said  James  Sliort  conyeyed  to  the  said  WU- 
liam  Wibon  Shorty  and  his  heirs,  the  premises  theron 
comprised,  being  the  premises  comprehended  in  this 
suit  And  the  Master  further  found,  that  Jamet  Short 
made  and  executed  certain  other  indentures,  dated  the 
14th  and  15th  days  of  the  same  month  of  October,  iHueh 
were  also  sealed  and  delivered  in  due  form  of  law ;  by 
which  indenture  of  release  it  is  witnessed,  that^  in  con- 
sideration of  the  sum  of  70L  to  James  £Aorf  paid  bj 
William  Wilson  Shorty  together  with  the  sum  of  20U 
due  upon  mortgage  of  the  premises  to  one  NeyerSy  the 
said  James  Short  conveyed  to  the  sud  WitUam  WAm 
Shorty  and  his  heirs,  the  premises  therdnafter  described. 
And  the  Master  found,  that  the  various  sums  menti(Hied 
in  the  said  several  indentures  as  the  considerations  for 
the  same  amounted  altogether  to  the  sum  of  S6(ML,  and 
that  no  part  thereof  was,  at  or  before  the  date  of  the  said 
indentures,  actually  paid  down  in  money  by  WUHam 
Wilson  Shorty  but  that  he  thereupon  gave  to  James  Short 
his  (  WiUiam  WUson  Short^s)  promissory  note  for  5801, 
payable  on  demand.  And,  as  to  the  payment  of  the  sud 
promissory  note,  he  found,  by  the  examination  of  the 
said  William  Wilson  Shorty  that  the  same  was  paid  in 
manner  therein  mentioned.  And  the  Master,  after 
stating  the  evidence  laid  before  him,  found  and  sub- 
mitted, that,  so  far  as  respected  William  WUson  Siorty 
and  James  Short  and  all  persons  claiming  under  him,  the 
said  William  Wilson  Short  had,  under  and  by  virtae  of 
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V. 

Short. 

Statement. 

Report. 


the  said  purchase  from  the  said  Defendant,  and  the  1844. 
deeds  and  conveyances  executed  thereupon,  an  absolute  Empainoham 
estate  and  interest  in  the  whole  of  the  said  sequestered 
I»emiae%  commendng  from  the  date  of  his  aforesaid 
deeds  and  conveyances,  and  the  possession  taken  there- 
under, subject  only  to  such  questions  as  had  arisen  be- 
tween WUham  Wikon  Short  and  the  Plaintiffs,  or  be- 
tween this  Court  and  the  Plaintiffs  and  WiUiam  Wilson 
Short,  by  reason  of  the  sequestration,  issued  by  this 
C!ourt  at  the  instance  of  the  Plaintiffs  against  the  said 
sequestered  premises,  by  reason  of  the  Defendant  being 
in  contempt  for  not  paying  into  Court  the  said  several 
sums;  which  sequestration  he  found  was  not  issued  until 
the  expiration  of  more  than  nineteen  months  after  the 
execution  of  the  said  several  deeds  and  conveyances,  and 
the  possession  of  the  said  property  by  William  Wilson 
Short;  and  which  question  not  being  referred  to  him, 
imd  involving  in  its  consideration  the  jurisdiction  of  the 
Court  in  matters  of  contempt,  he  had  not  thought  him- 
self at  liberty  to  exercise  any  judgment  upon,  or  to  do 
more  than  state  the  circumstances  in  the  manner  he  had 
done  by  that  his  report,  the  better  to  enable  the  Court 
to  decide  thereupon. 


William  Wilson  Short  obtained  and  served  the  order 
nisi  for  confirming  the  report ;  and  the  Plaintiff  took 
exceptions  to  it,  for  that  the  Master  ought  to  have  found 
that  the  several  indentures  of  October,  1839,  were  de- 
vised and  contrived  of  malice,  fraud,  covin,  and  collu- 
sion^ to  the  end,  purpose,  and  intent  to  delay,  hinder, 
mnd  defiraud  the  Plaintiffs  of  their  just  and  lawful  ac- 
tionsy  suits,  debts,  accounts,  and  damages ;  and  that  he 
ought  to  have  found  that  William  Wilson  Short  did  not 
acquire  any  interest  in  the  sequestered  premises  under 
such  fraudulent  indentures,  or,  at  all  events,  no  interest 
therein  as  agiunst  the  Plaintiffs. 


BxeeptUnu. 
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1844.  Mr.  BomObf  and  Mr.  IF.  J£  Jama^  for  die  Flimti£ 

^Ir.  RuMuU  and  Mr.  RoU,  for  WOttam  mUom  Short, 
objected,  that  it  was  irregular  to  except  to  the  repcNrtof 
the  Master  made  upon  an  examination  pro  interease 
8UO ;  and  that  the  report^  not  being  objected  to  in  a 
proper  form,  must  be  oonduave :  Hamfym  t.  Lee  (aj^ 
Cooper  Y.  Thornton  (b),  1  Dan.  Ch.  Pr.  646. 

[Hb  Honor  reserved  the  objection  to  be  disposed  o^ 
with  the  case  generally.] 

Mr.  RomUly  and  Mr.  W.  M.  JameSy  for  the  FlaintiC 
then  argued  that  the  conveyance  and  assignment  of  the 
property  by  James  Short  to  his  son  were  made  with  the 
^ew  of  defeating  the  sequestration,  and  were,  therefore, 
void  as  against  the  Plaintiffs :  Bird  v.  UttJdudes  {c\ 
Coubton  T.  Gardiner  (dy  The  evidence,  with  tespedt  to 
the  alleged  payment  of  the  consideration,  was  such  as  to 
lead  to  the  inevitable  conclusion,  that  the  pretended 
conveyance  was  not  made  bond  fide  for  valuable  consi- 
deration, and  on  that  ground  it  was  void,  under  the 
Stat.  13  Eliz.  c.  5.  The  Court  would  dedde  the  ques- 
tion of  the  alleged  right  of  the  claimant  upon  the  evi- 
dence now  before  it :  there  was  no  rule  requiring  the 
Court  to  give  the  clamant  an  opportunity  of  trying  his 
right  in  any  other  proceeding :  Angel  v.  Snnih  («), 
Wharam  v.  Brougkton  (f).  The  proceeding  under  the 
order  for  examination  pro  interesse  suo,  although  in  one 
point  of  view  interlocutory,  yet  is  in  substance  of  itself 
a  distinct  suit,  prosecuted  in  a  peculiar  form,  but  a  form 


(a)  1  Dick.  04 ;  S.  C,  3  Swans.  (d)  Id.  279,  n. 
301,  n.  (e)  9  Ve8.  335. 

(b)  1  Dick.  72.  (/)  1  Ves.  180. 

(c)  3  Swans.  299,  n. 
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which  affords  facilities  for  doing  justice  between  the  1844. 

parties,  equally  with  suits  commenced  in  the  ordinary  Empbinohau 

"tanner.  sJ^^^ 


Mr.  Russell  and  Mr.  Rolty  for  WilUam  Wibon  Short — 
There  are  three  classes  of  cases  in  which  questions  may 
arise  between  the  sequestrator  appointed  by  this  Court 
and  third  parties.  First,  where  the  property  in  the 
possession  of  the  sequestrator  was  not,  and  has  never 
been,  actually  or  constructively,  in  the  possession  of  the 
claimant:  in  such  a  case  the  party  claiming  the  pro- 
perty is  not  allowed,  as  against  a  receiver  or  seques- 
trator, to  take  the  law  in  his  own  hands,  or  assert  his 
right  without  the  previous  leave  of  this  Court;  and,  as 
a  preliminary  step  in  obtaining  that  leave,  he  comes  in  to 
be  examined  pro  interesse  suo.  It  is  to  cases  of  this 
ckss  alone  that  the  course  of  proceeding  known  as  exa- 
mination pro  interesse  suo  strictly  applies.  The  class  of 
cases  nearest  to  these  is  where  the  order  of  this  Court 
^ves  the  plaintiff  a  right  as  against  a  specific  estate ; 
and,  in  the  execution  of  that  order,  the  legal  right  of  a 
third  person,  as  of  a  mortgagee,  is  disturbed.  In  cases 
of  this  class,  where  the  claimant  had  acquired  his  right 
pendente  lite,  he  was  required  to  come  in  and  be  exa- 
mined pro  interesse  suo :  Bird  v.  Littlekalesy  Witham  v. 
Bland  (a).  Lord  Pelham  v.  Duchess  of  Newcastle  (b).  It 
is  otherwise  where  the  right  was  acquired  before  the  in- 
stitution of  the  suit.  The  third  case  is  where  the  seques- 
tration issues  to  enforce  payment  of  a  debt,  or  otherwise 
to  compel  obedience  to  a  decree  or  order,  and  the  se- 
questrator takes  possession  of  property  which  does  not 
belong  to  the  party  against  whom  the  process  is  issued, 
but  belongs  to,  or  is  in  the  actual  possession  of,  a  third 
person.     This  is  a  simple  abuse  or  excessive  exercise  of 

(a)  3  Swans.  277,  n.  (6)  Id.  289,  ii. 


Argument. 
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Argumenim 


1844.  the  powers  of  his  office,  and  has  not  the  effect  <tf  alter- 
Empbinobam  ^  the  rights  or  remedies  of  the  owner  of  the  property 
thus  dealt  with.  The  Court  does  not  avail  itself  of  tius 
conduct  of  the  sequestrator  to  assume  a  jurisdiction  over 
the  property,  which  it  would  not  have  had  if  the  pirty 
had  not  been  dispossessed  by  the  sequestrator;  and  the 
Court  will,  therefore,  restore  the  claimant  to  his  pos- 
session :  Lord  Pelham  v.  Lard  Harky  (a).  The  order  for 
payment  of  money,  out  of  which  the  sequestration  arose, 
was  not  made  in  a  suit  against  the  Defendant  in  respect 
of  the  land,  but  was  only  a  personal  debt,  and  the  land 
in  such  a  case  was  not  bound  until  the  sequestration  was 
issued :  Crofts  v.  01dfie1d{b)y  Johnson  v.  ChippindaU^c)^ 
Wilson  Y.  Metcalfe  {dy,  Even  if  the  Court  conaidaied 
the  evidence  insufficient  to  prove  the  bon&  fide  chacacter 
of  the  sale,  it  would  not  decide  the  case  against  the  pur- 
chaser upon  this  proceeding ;  but,  at  the  utmost,  would 
leave  the  Plaintifb  to  enforce  any  claim  they  may  haife 
against  the  property,  by  instituting  a  spe<ufic  suit  for 
thi^  purpose :  Simmonds  v.  Lord  Kmnaird  (e).  [The 
circumstances  with  regard  to  the  alleged  sale  and  pay- 
ment of  the  consideration-money,  as  they  appeared  on 
the  evidence,  were  much  discussed  with  reference  to  the 
question,  as  to  the  bona  fide  or  fraudulent  character  of 
the  transaction.  Worsley  v.  Demattos  {f)^  Baxter  v. 
Pntchard{g)y  and  Rose  v.  Haycock  (Ji)  were  also  cited.] 


Judgment, 


Vice-Chancellor,  afler  stating  the  dates  of  the 
several  proceedings  La  the  cause : — 

The  Master,  by  his  report,  has  found,  that  tiie  several 


(a)  3  Swans.  291.  n. 
\b)  Id.  278,  n. 
(c)  2  Sim.  55. 
{d)  1  Beav.  263. 


(e)  4  Ves.  735. 
(/)  1  Burr.  467. 
{g)  1  Ad.  &  Ell.  456. 
(A)  Id.  460,  n. 
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oonveyancee  of  October^  1839,  were  executed  by  the        1844. 
Defendant  James  Shorty  and  are  binding  as  between  emprinoham 
him  and  William  Wilson  Short;  but  the  report  in  t^rms  ^* 

keeps  open  the  question  of  the  yaUdity  of  the  deeds  as         

between  die  Plaintiffs  or  the  Court  on  the  one  side,  and 
William  Wibon  Short  on  the  other.  Exceptions  were 
taken  to  this  report,  upon  which  the  main  question  was, 
as  to  the  conclusion  to  which  the  Master  had  come.  It 
was,  on  the  part  of  WilUam  Wilson  Short,  objected,  that 
it  was  irregular  to  except  to  a  report  of  this  kind.  It 
is,  however,  quite  clear,  that,  if  it  be  irr^nlar  to  file  ex- 
ceptions, it  can  only  be  that  exceptions  are  unnecessary ; 
and  that  the  Court  will,  at  the  instance  of  either  party, 
look  into  the  evidence  upon  which  the  Master  has  piro- 
ceeded  without  exceptions  being  taken.  It  cannot  be 
seriously  argued,  that,  if  in  this  case  the  Master  had 
found  WHUam  Wilson  Short  not  to  be  entitled,  the  Court 
would  have  concluded  him  by  that  finding;  but  it  be- 
comes imnecessary  to  consider  the  mere  point  of  form, 
for  William  Wilson  Short  has  served  the  order  nisi  to 
confirm  the  report,  and  wherever  the  order  nisi  is 
regular,  there  the  party  has  a  right  to  except.  Upon 
that  part  of  the  case,  therefore,  whatever  the  correct 
practice  might  be,  I  should  give  no  costs  to  either  party. 
It  appears  by  the  register's  book,  that  the  report  in 
Dickens  of  Hamlyn  v.  Lee  is  not  accurate ;  but  I  abs^n 
from  giving  any  opinion  upon  the  strict  practice  in  such 
cases,  because  I  can  get  at  the  justiC'C  of  the  case  with- 
out doing  so  (a). 

The  first  question  was,  whether  the  Court  would  try 
tbe  rights  of  the  parties  upon  this  proceeding.  Cases 
of  this  kind  are  of  rare  occurrence ;  and  I  hesitated  much 

(a)  Sec  1  Smith,  Pract.,  p.  589,  cd.  3. 
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1844.        upon  this  part  of  the  case,  never  haying  had  oocaaioQ 

to  oonfiider  the  pmctioe  before.    Upon  looking  into  the 

V.  authorities  collected  in  Mr.  Swanstan's  Beports  (a),  and 

'       in  DanielTs  Chancery  Practice  (b),  and  on  referrii^  to 

^''^f^'  the  cases  of  Anffd  v.  Smith  (c),  Brooksy.  Greathed(d\ 
Johnti  V.  Clauffhion  (e\  Wharam  v.  BramgkUm  {/),  and 
Capeland  ▼.  Mope  {g\  it  is  perfectly  dear  that  the 
Court  exercises  a  discretion.  Where  the  case  has  bera 
considered  to  admit  of  no  doubts  the  Court  has  deter- 
mined it  widiout  a  reference  to  the  Master.  In  some 
cases  the  Court  has  ordered  the  parties  to  bring  an  eject- 
ment :  in  other  cases,  where  the  sequestrator  has  found 
a  person  in  possession  of  the  property,  the  Court  has 
ordered  a  writ  of  assistance  to  issue,  unless  the  party 
submitted  to  come  in  and  be  examined  pro  interesse  soo. 
The  Court  sees  what  is  necessary  to  be  done  in  order  to 
try  the  question  of  right,  and  it  tiien  puts  it  in  the  way 
of  trial.  Kthe  Court  could  not  thus  assert  its  jurisdic- 
tion, a  sequestration  would  be  a  mere  form.  I  have  not 
the  slightest  doubt  of  the  jurisdiction  to  try  the  ques- 
tion ;  my  only  doubt  has  been  on  the  manner  in  which 
it  may  best  be  tried,  and  on  what  ought  to  be  done  in 
the  meantime. 

[His  Honor  then  went  into  a  minute  examination  of 
the  evidence  with  respect  to  the  sale,  and  payment  of 
the  consideration ;  and  concluded,  that  the  ri^t  of  WU" 
tiam  fViban  Short  was  not  satisfactorily  established  by 
that  eyidence,  and  that  the  proper  mode  of  trying  it 
would  be  by  an  issue.] 


(a)  3  Swans.  276  et  seq.  (e)  Jac.  573. 

(6)  Vol.  1,  p.  646  et  aeq.  (/)  1  Ves.  ISO. 

(c)  9  Ves.  335.  (g)  2  Ba.  &  Bea.  66. 
(</)  1  Jac.  &  Walk.  176. 
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This  Court  doth  order,  that  the  said  Plaintiffs  and  the  said  Wil^ 
Ham  Wilson  Short  proceed  to  a  trial  at  law  in  her  Majesty's  Court  of 
Exchequer  of  Pleas,  at  the  next  assizes  for  the  county  oi  Lincoln,  by 
a  special  jury,  on  the  three  following  issues,  namely,  first,  whether 
the  consideration-monies  expressed  in  the  said  several  indentures, 
dated  respectively  the  14th  and  15th  days  of  October,  1889,  and  the 
14th  and  15th  days  of  October,  1839,  in  the  said  Master  s  report  of 
the  1st  day  of  December,  1843,  respectively  mentioned,  and  for 
which  the  said  indentures  purport  to  have  been  made,  were  paid  to 
the  Defendant  Jame$  Shorty  by  the  said  William  Wilson  Short,  before 
the  writ  of  sequestration,  dated  the  22nd  day  of  January,  1841,  was 
issued  in  these  causes  ;  second,  whether  the  conveyance  made  by  the 
said  indentures  of  the  14th  and  15th  days  of  October,  1839,  in  the 
said  last-mentioned  report  firstly  mentioned,  was  made  of  fraud,  covin, 
or  collusion,  within  the  meaning  of  the  act  of  Parliament  made  and 
passed  in  the  13th  year  of  the  reign  of  her  late  Majesty  Queen  Eliza- 
beth, intituled  *'  An  Act  against  fraudulent  Deeds,  Alienations,"  &c.; 
third,  whether  the  conveyance  made  by  the  indentures  of  the  14th 
and  15th  days  of  October,  1839,  in  the  said  last-mentioned  report 
secondly  mentioned,  was  made  of  fraud,  covin,  or  collusion,  within 
the  meaning  of  the  said  act  of  Parliament  made  and  passed  in  the 
13th  year  of  the  reign  of  her  late  Majesty  Queen  Elizabeth,  intituled 
"  An  Act  against  fraudulent  Deeds,  Alienations,"  frc.  And  it  is 
ordered,  that  the  said  claimant,  William  Wilson  Short,  be  Plaintiff 
at  law  in  the  said  issues,  (the  Plaintiff  here  not  opposing  the  same), 
and  the  Plaintiffs  here  are  to  be  Defendants  at  law,  who  are  forth- 
with to  name  an  attorney,  accept  a  declaration,  appear  and  plead  to 
issue.  And  it  is  ordered,  that  it  be  referred  to  the  Master,  &c.,  to 
■ettle  such  issues  in  case  the  parties  differ  about  the  same;  and,  if 
upon  the  trial  of  the  said  issues  any  special  circumstances  should  arise, 
the  same  are  to  be  indorsed  upon  the  postea.    Usual  directions. 


1844. 


Emprinoham 

V. 

Short. 
Decree, 


The  cause  was  tried  on  feigned  issues,  at  the  Lincoln  Summer 
Assizes,  1844,  and  a  verdict  was  found  for  the  Defendants  (  Plaintiffs 
in  equity)  on  all  the  issues. 
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Jufiem.  EVELYN  v.  LEWIS  (a). 

In  sniu  by  ere-  A,  RECEIVER  of  the  rents  and  profits  of  the  real 
tees"  rccciw '  ***^  ^^  Lynden  Evelyn^  deceased,  was  appointed  by  an 
ofthe'lS^te^d  ^^^^  ^**^  *®  ^^^  of  August,  1839,  made  on  the8e(cre- 
profits  of  real     ditoFB*  and  legatees')  causes  (A),  and  the   tenants  were 

estate,  part  of,.^  _  i«^-  i 

which  was  Ordered  to  attorn  and  pay  then*  rents  in  arrear,  and 
deaAonhe^*  growing  rents,  to  such  receiver,  who  was  to  be  at  liber- 
last  tenant  hav-  ty,  with  the  approbation  of  the  Master,  to  manaece,  set, 

ing  been  duly  .  . 

presented  at  the  and  let  the  said  estates,  as  there  should  be  occasion, 

the  manor,  pro-  ^^^  of  the  estates  Consisted  of  certain  copyhold  lands 

^ade foJAl"*  ^^   *®  °^*^^^  ^^  Pembridge  Foreign,  in   the    county 

next  tenant  to  of  Hereford^  which  had  been   purchased  by  Lynden 

cone  ho*  and 

beeteiUed?  Evelyn,  and  the  legal  estate  in  which  had  been  mirren- 
appea^gTSe'  dcred  by  a  mortgagee  to  tlie  use  of  Frederick  Evefyn^  Im 
baiiiflF  of  the       hem  and  assims,  acoordins  to  the  custom  of  the  manor, 

manor  was  ^  o     -^  o 

ordered  to  seise  in  trust  for  Lynden  Evelyn.  Frederick  Evelyn  died  ia 
quoosque.  De-  May,  1837.  Xymfen  £v«/yn  died  in  April,  1839.  ESza- 
^^em^tthe  *^*  Plunkett,  a  defendant  in  two  of  the  causes,  was 
suit  of  the  lord    the  hcircss-at-law  and  according  to  the  custom;  and 

was  afterwards  ... 

served  on  the  Francis  Evelyn,  a  Plaintiff  in  two  of  the  causes,  and 
buti^on  themo-  I^fcndant  in  the  other,  was  the  devisee  of  the  real 
tion  ^^^^'  estate,  and  residuary  legatee  under  the  will,  of  Lynden 
was  restrained    Evelyn.     The  will  had  not  been  established   in  thiB 

by  injunction       ^ 
from  prosecut-     C/OUrt. 
ing  the  action. 

Statement,  No  person  appeared  to  claim  admittance  to  the  copy- 
hold premises  after  the  death  of  Frederick  Evelyn.  At 
a  court-baron  of  the  manor,  held  in  February,  1844,  the 
homage  presented  the  death  of  Frederick  Evelyn^  the  last 
tenant ;  and  at  that  and  two  subsequent  courts-baron,  in 
April  following,  first,  second,  and  third  proclamations 
were  made  for  persons  claiming  title  to  the  premises  to 

(a)  Nom.  Plunkeit  v.  Lewist  Reg.  Lib.       (b)  See  p.  320,  ante. 


CASES  IN  CHANCERY. 


473 


ccMne  in  and  be  admitted.  Notices  of  the  proclamations 
were  served  upon  the  receiver,  and  the  solicitor  for  the 
Plaintiffs  and  Defendants  in  these  causes.  No  person 
applied  for  admittance,  and  a  precept  was,  at  the  third 
court,  iraued  to  the  bailiff  of  the  manor,  to  seize  the 
lands  quousque  [a).  On  the  20th  of  May,  declaration 
in  ejectment,  in  her  Majesty's  Court  of  Exchequer,  at 
the  suit  of  the  lord  of  the  manor,  was  served  upon  the 
terre-tenant  {b).  It  did  not  appear  that  either  the  lord 
or  the  steward  of  the  manor  had  been  served  with  a 
copy  of  the  order  appointing  the  receiver. 


1844. 


Statement. 


Mr.  Romiify  and  Mr.  Calvert  moved,  on  behalf  of  the 
receiver,  for  an  injunction  to  restrain  the  lord  from  pro- 
ceeding with  the  action,  or  commencing  any  other  action 
for  the  like  purpose,  and  that  he  might  be  ordered  to 
pay  the  costs  of  the  application :  Dixon  v.  Smith  (c). 
Angel  v.  Smith  (d),  Johnes  v.  Claughton  (f),  Brooks  v. 
Greathed{f).  In  Wadmorey.  Trevanion  {g)y  a  receiver 
had  been  appointed  over  the  interest  of  the  lessee  in  a 
leasehold  estate,  and  the  Court  restrained  the  lessor 
from  proceeding  to  recover  on  a  forfeiture  in  respect  of 
breaches  of  covenant,  without  having  previously  ap- 
plied to  this  Court  for  leave. 

Mr.  Cooper  and  Mr.  Rolty  for  the  lord  of  the  manor. 

The  lord  does  not,  in  this  case,  seek  to  interfere  with 
the  property  over  which  the  right  of  the  receiver  ex- 
tends: the  receiver  is  not  appointed  receiver  of  the 
seigniory ;  he  is  receiver  over  that  which  belongs  to  the 


M»tUm, 
dr^mmetU, 


(a)  See  1  Scriven  on  Copy- 
holds, p.  853,  ed.  3. 
(&)  Id.  356. 
(c)  I  Swana.  457. 


(J)  9  Ves.  335. 
(e)  Jac.  573. 
(/)  1  J.  &  W.  176. 
(g)  Not  reported. 
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Argument, 


copyholder,  not  of  that  which  belongs  to  the  lord.  In 
appointing  a  receiver  of  the  property  of  a  suitor,  the 
Court  does  not  interfere  with  the  right  of  third  persona. 
It  will,  no  doubt,  protect  its  officer  from  disturbance  by 
parties  for  the  first  time  setting  up  adverse  claims.  This 
is  illustrated  by  the  case  of  a  right  of  common.  Lord 
Eldon  says — "  If,  when  a  receiver  is  appointed,  a  com- 
moner is  in  the  exercise  of  his  right  of  common,  the 
appointment  does  not  interfere  with  it :"  Johnts  y. 
Claughton.  The  receiver  is  bound  to  attend  to  the 
rights  of  others,  and  may  apply  for  the  direction  of  the 
Court  where  he  has  any  difficulty ;  but  the  l^al  rights 
of  all  other  persons  in  an  estate  are  not  extinguished 
by  the  fact  of  a  receiver  being  appointed  of  the  pro- 
perty of  one  who  has  a  qualified  interest  in  that  estate. 
The  lord  is  not  bound  to  notice  any  suits  which  may 
be  in  progress  amongst  his  tenants  or  persons  rtlniTniTig 
the  copyhold  tenements,  unless  they  are  suits  in  the 
lord's  Court  All  that  the  lord  is  bound  to  know  is, 
that  there  are  certain  lands  in  the  manor  of  which  there 
is  no  tenant  on  the  rolls,  and  those  lands  he  is  entitled 
to  hold  until  a  tenant  shall  be  admitted  (a).  The  pro- 
ceeding taken  by  the  lord  for  this  purpose  is  not  in 
fact  against  the  receiver ;  it  is  against  the  terre-tenant 
The  action  has  proceeded  no  further  than  the  declara- 
tion, which,  in  ejectment,  is  a  preliminary  step  to  ascer- 
tain with  whom  the  question  is  to  arise.  The  Plaintiff 
in  the  action  has  not  moved  for  a  rule  against  the  casual 
ejector.  If,  after  the  receiver  appeared,  the  action  was 
still  prosecuted,  it  would  then  be  a  proceeding  against 
the  officer  of  the  Court ;  but  it  is  not  so  in  its  present 
stage,  and  the  motion  should  be  refused  with  costs. 
The  case  of  Wadmore  v.  Trevanion  goes  further  than 
any  reported  case ;  but  even  there  it  appears  that  the 


(a)  See  1  Will.  4,  c.  65,  s.  9. 
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lessor  had  been  served  with  the  order  for  the  receiver, 
and  he  had  served  the  receiver  with  the  declaration  in 
ejectment^  neither  of  which  facts  occur  in  this  case. 


1844. 


The  Vice-Chancellor  said  that  the  Court  did  not 
allow  the  possession  of  the  receiver  to  be  interfered  with 
or  disturbed  by  any  party,  whether  claiming  paramount 
or  under  the  right  which  the  receiver  was  appointed  to 
protect.  If  a  party  claiming  a  right  in  the  same  subject- 
matter  was  in  possession  of  the  rights  which  he  claimed 
at  the  time  the  receiver  was  appointed,  the  appointment 
of  the  receiver  left  him  in  such  possession ;  if,  on  the 
other  hand,  the  claimant  was  out  of  possession,  he  must 
apply  for  the  leave  of  this  Court  before  he  instituted 
any  l^al  proceedings  affecting  the  possession  which  the 
receiver  had  acquired.  The  Court  had  then  an  oppor- 
tunity of  considering,  and,  in  a  sense,  of  trying,  the  right 
of  the  applicant  to  proceed  at  law,  before  it  sanctioned 
Ae  proceeding.  How  far  that  preliminary  trial  in  this 
Court  should  go  might  depend  upon  the  circumstances  of 
the  case  {a).  Whether  the  party  proceeding  at  law  did 
or  did  not  know  that  a  receiver  had  been  appointed  over 
the  property,  or  however  clear  the  right  of  the  claimant 
might  be,  the  Court  would  restrain  the  prosecution  of 
the  claim,  if  it  were  instituted  without  the  leave  of  tliis 
Court  The  Court  had  the  power  of  indemnifying  a 
party  who  appUed  in  a  regular  manner  for  the  protec- 
tion of  his  rights,  or  to  have  them  put  in  a  train  for 
adjudication  (6).  The  injunction  in  this  case  must  be 
granted,  but  it  was  not  a  case  for  costs. 


(a)  See  9  Ves.  339. 

(6)  See  Thomas  v.  Brigstockef 
4  Rubs.  64.  Doubts  formerly  ex- 
isted whether  copyhold  lands 
were  fubject  to  sequestration  :  3 
Swans.  282,  294,  29S,  n.  And  re- 

VOL.  III.  K 


gard  to  the  interests  of  the  lord 
seems  to  be  the  ground  on  which 
partition  of  copyholds  has  been 
refused  :  Horncastle  v.  Charles- 
worthy  11  Sim.  315.  See  also  the 
preceding  case. 

K  H.  W. 


JudgmenL 
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^I!id  Im  GRIFFITH  v.  RICKETTS. 

April.  rp 

The  49th  Order  1  HE  bill,  which  was  filed  by  Albina  Griffith,  tiie 
I84i'!^bc8  not  devisee  of  E.  Griffith,  against  Richard  JRicketU  the 
^^^^^t'^^of  y^^g^^>  Caroline  Rosina  FroH,  and  Henry  Rtcketts, 
•tating,  in  a       stated,  that  Edmund  Griffith,  on  or  about  the  3rd  of 

bill  of  rcTivor,  ... 

BO  much  of  the  February,  1827,  exhibited  his  ori^al  bill  against  W,  P. 
origtndPsiUt  as*  ^^^^y  Richard  Richetts  the  younger,  and  Elizabeth  his 
ih^^th^ti^  wife,  Isaac  Leortard,  John  Leigh  Frost,  and  Ann  Ms 
of  the  piaintiflF,  wife,  Stating,  amongst  other  things,  that  certun  here- 
defendant,  to  ditaments  therein  mentioned  were,  by  indentures  of  lease 
revive  the  suit.  ^^  release,  dated  the  5th  and  6th  of  December,  1800, 

If  the  state- 

menta  in  the  respectively.  Conveyed  by  way  of  mortgage  to  Richard 
donot^J^\  /?icA€«i*,  and  that  Richard  Richetts  subsequently  en- 
title to  .r«^^Ci  tered  into  the  possession  of  the  said  mortgaged  premises, 
cannot  on  de-  and,  in  or  about  the  year  1812,  let  one  Solomon  Moore 
the  defect  by  i^to  possession  of  the  same  premises,  and  stating  that 
wirdofthe  "'  Solomon  Moore  continued  in  such  possession  until  his 
original  bill,  death,  and  that  thereupon  John  Leigh  Frost  and  Ann 

although  that      ...  ... 

record  be  re-  his  wife  (the  daughter  and  administratrix  of  Solomon 
bill  of  revWorr  ^^^x^^)  camc  into  such  possession,  and  had  continued  in 
The  title  to  such  posscssion  cvcr  since ;  and  also  further  stating  the 
igainst  the  de-  death  of  Richard  Richetts,  having  by  his  will  appointed 
Ihewn^'V^^e^  ^F.  P.  Lunell,  Richard  Richetts  the  younger,  (in  the  said 
mere  statement,  bill  stated  to  bc  the  heir-at-law  of  Richard  Ricketts), 

that  such  de- 
fendant is  the     and  Isaac  Leonard  his  executors,  and  prayed  that  Ed- 

o?a  pw^^  who  ^^^^  Griffith  might  redeem  and  have  a  reconveyance  of 
had  answered     i)jq  g^id  hereditaments,  and  in  order  thereto,  that  an 

the  original  ' 

biU. 

The  plaintiff  cannot,  on  demurrer,  suatiin  the  bill  by  waiving  the  relief  prayed  agatiu^ 
the  demurring  defendant. 

Where,  consistently  with  the  statements  in  a  bill  of  revivor,  the  defendant  might  have 
been  made  a  party  either  to  receive  or  pay  what  was  due  to  her  from  the  estate  of  whidi 
she  was  the  representative,  or  to  account  for  her  own  receipts,  but  it  did  not  appear  whe- 
ther she  was  a  party  for  any  of  such  purposesi  or  in  what  character  she  was  brought  before 
the  Court,  her  demurrer  was  allowed. 
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aooount  ihight  be  taken  of  what  was  due  upon  the  said 
indentures  of  the  5th  and  6th  of  December,  1800,  for 
principal  and  interest^  and  also  an  account  of  the  rents 
and  yeariy  produce  of  the  said  hereditaments  during  the 
time  tiiat  Richard  Ricketts  and  his  said  executora  and  John 
Lagh  FrotthsA  been  in  possession  thereof;  and  that  the 
and  executors  and  John  Leigh  Frost  and  Ann  his  wife 
mi^t  be  charged  with  the  rents  of  the  said  heredita- 
ments receiyed  by  them,  or  which,  but  for  their  own 
wilful  default,  might  have  been  received  by  them ;  and 
that  all  necessary  accounts  might  be  taken  of  the  re- 
spective personal  estates  of  the  said  Richard  Rtchetts, 
deceased;  and  the  usual  directions  for  reconveyance  on 
redemption,  by  the  sud  Edmund  Griffith  paying  what,  if 
anything^  might  be  found  due  on  tiie  said  mortgage 
security ;  and  for  a  receiver  and  injunction  in  the  mean- 
time»  That  the  said  executors  and  John  Leigh  Frost 
and  Ann  his  wife  put  in  their  answers  (now  as  of  record) 
to  tiie  said  bill ;  that  the  statement  in  the  said  bill,  that 
Richard  Ricketts  the  younger  was  tiie  heir-at-law  of 
Richard  Rickets,  was  erroneous,  for  that  one  Elizabeth 
Ricketts  was  such  heiress-at-law,  and  on  the  deatii  of 
Richard  Ricketts^  the  legal  estate  in  the  mortgaged  pre- 
mises descended  to,  and  was  vested  in  the  said  Elizabeth 
Ricketts :  that  the  said  Plaintiff  Edmund  Griffith  died 
die  15th  of  June,  1835,  intestate,  whereupon  the  said 
suit  and  proceedings  became  abated,  and  E,  Griffith,  the 
beir-at-law  of  Edmund  Griffith,  and  late  husband  of  the 
Plaintiff,  became  entitied  to  the  equity  of  redemption  of 
ihe  mortgaged  premises ;  and  the  said  E.  Griffith  died 
the  8th  of  December,  1842,  having  by  his  will  given 
and  devised  all  his  real  and  personal  estate  to  the  Plain- 
tiff, his  widow :  that  W.  P.  Lunell  and  Isaac  Leonard 
had  died,  leaving  Richard  Ricketts  the  younger  the  sole 
surviving  executor  of  Richard  Ricketts:  that  the  said 
EUzabeth  Ricketts   had    died,  leaving   the  Defendant 

K  K  2 


1844. 
Griffitb 

RlOKBTTS. 

statement. 
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V, 
RiCKSTTS. 

Staiemeni. 


Henry  Ricketts,  in  whom  the  legal  estate  of  the  add 
mortgaged  premises  was  now  vested,  her  h^r-ot-law: 
that  John  Le^h  Frost  died  in  October,  1836,  intestate, 
and  letters  of  administration  to  hb  estate  and  effects 
were  granted  to  Ann  Frost,  his  widow,  who  had  got  in 
all  his  personal  estate :  that  Ann  Frost  was  the  sole  next 
of  Idn  of  Solomon  Moore,  and  the  said  Ann  Frost  died 
on  the  16th  of  Julj,  1842,  having  by  her  will  appointed 
her  daughter,  the  Defendant  Caroline  Roshta  Frost,  her 
sole  executrix,  who,  in  September,  1842,  duly  proved 
the  will,  and  was  the  sole  legal  personal  representative 
of  ^Tin  Frost,  and  entitled  to  letters  of  administration  to 
the  personal  estate  of  Solomon  Moore :  that,  inmnediatelf 
on  the  death  of  Ann  Frost,  the  Defendant  Caroline 
Rosina  Frost  entered  into  possession  or  reoeipt  of  the 
rents  and  profits  of  the  said  mortgaged  premises,  and 
continued  in  such  possession  and  receipt,  and  had  re- 
ceived considerable  sums  on  account  thereof^  and  letters 
of  administration  de  bonis  non  of  Solomon  Moore  were 
subsequently  granted  to  her :  that  the  Plidntiff  was  en- 
titled to  have  the  said  suit  and  proceedings  revived 
against  Richard  Ricketts  the  younger  and  Caroline 
Rosina  Frost,  and  that  Caroline  Rosina  Frost  ought  to 
account  to  the  Plaintiff  for  the  rents  and  profits  of  the 
mortgaged  premises  received  by  her  or  by  the  said  Ann 
Frost,  or  which,  without  their  respective  wilful  de&ult, 
might  have  been  received.  The  bill  prayed  that  the 
said  suit  and  proceedings  so  abated  as  aforesaid  mi^t 
be  revived  against  the  Defendants  Richard  Ricketts  the 
younger  and  Caroline  Rosina  Frost,  and  be  in  the  same 
plight  and  condition  as  at  the  time  of  such  abatement, 
and  that  the  Plaintiff  might  have  the  benefit  thereof; 
and  that  an  account  might  be  taken  of  the  rents  and 
profits  of  the  said  mortgaged  premises  received  by  the 
Defendant  Caroline  Rosina  Frost,  and  that  she  might 
either  admit  assets  of  Ann  Frost  sufficient  to  answer 
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anything  that  might  be  found  due  to  the  Plaintiff  from 
the  estate  of  Ann  Frost,  or  that  an  account  might  be 
taken  of  the  personal  estate  of  Ann  Frost  come  to  the 
hands  of  the  Defendant  Caroline  Rosina  Frost,  and 
that  the  same  might  be  applied  in  a  due  course  of  ad- 
ministration, and  that  the  Plaintiff  might  have  such 
relief  against  the  Defendant  Henry  Ricketts  as  was 
prayed  by  the  said  bill  agunst  Richard  Ricketts  the 
younger,  as  heir-at-law  of  Richard  Ricketts,  deceased, 
in  respect  of  the  l^al  estate  in  the  said  mortgaged  pre- 
mises. 


479 

1844. 
GftirriTH 

tr. 
Ricketts. 

SMemeni, 


The  Defendant  Caroline  Rosina  Frost  demurred  to 
the  bill,  for  want  of  equity. 


Mr.  Romilly  and  Mr.  Osborne,  for  the  demurrer,  con- 
tended that  there  was  no  statement  in  the  bill  shewing 
any  title  to  revive  the  suit  against  Caroline  Rosina 
Frost.  They  referred  to  the  cases  of  Foster  v.  Hodg- 
son  (a),  Frietas  v.  Dos  Santos  (b).  Woods  v.  Woods  (c), 
Phelps  V.  Sproule  (d). 


Argvmeni. 


Mr.  THnney  and  Mr.  Pirie,  in  support  of  the  bill, 
(besides  insisting  upon  the  effect  which  they  argued 
ought  to  be  given  to  the  several  statements  in  the  bill), 
relied  on  the  Order  XLIX  of  August,  1841,  as  dis- 
pensing in  the  bill  of  revivor  with  the  statements  in  the 
pleadings  in  the  original  suit.  They  referred  also  to 
Metcalfe  v.  Metcalfe  (e).  Story,  Com.  Eq.  PL,  pL  384,  p. 
253;  and  Ld.  Redes.  Tr.  PL,  p.  56,  ed.  4. 


(«)  19  Ves.  180. 
(b)  1  Y.  &  J.  574. 


(c)  10  Sim.  197. 
{d)  4  Sim.  318. 


(e)  1  Keen,  79. 
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yiCE-CHAN€BLLOB  2 — 

It  is  always  necessary  that  a  bill  of  reviyoT  should 
contain  statements  shewing  the  right  of  the  plidnliflr  to 
revive  the  suit  against  the  defendants ;  and  the  question 
IBs  whether  the  statements  in  this  bill  are  sufficient  to 
shew  the  right  to  reviye.  What  statements  are  neces- 
sary for  that  purpose  must  of  course  depend  upon  the 
circumstances  of  each  particular  case.  It  may  some- 
tiroes  be  unnecessary  to  state  in  a  bill  of  reyiyor  any  of 
the  statements  in  the  original  bill ;  as,  for  example,  in  a 
conmion  creditor's  suit  against  the  personal  representa- 
tives of  the  deceased  debtor,  praying  the  usual  accounts, 
and  nothing  more-  After  the  answer  of  such  personal 
representative  has  been  put  in,  the  statement  that  the 
plaintiff  filed  his  bill,  the  character  in  which  he  filed  it, 
and  the  prayer,  and  that  the  defendants  to  the  original 
bill  (stating  in  what  character  they  were  sued)  answered 
the  bill  and  died,  and  that  the  defendant  to  the  bill 
of  revivor  had  obtained  probate  or  letters  of  administra- 
tion (as  the  case  might  be)  to  the  debtor  against  whose 
estate  the  accounts  were  prayed,  might  be  a  suffident 
statement.  In  other  cases  all  the  allegations  of  the 
original  bill  may  be  necessary  to  be  repeated.  But,  on 
the  other  hand,  it  was  not  necessary  that  tlie  plaintiff 
in  a  bill  of  revivor  should  state  more  than  would  shew 
his  title  to  revive.  However,  before  the  orders  of 
August,  1841,  a  practice  had  grown  up  of  stating  at 
great  length  in  all  bills  of  revivor  the  very  case  made 
by  the  original  bill — thereby  occasioning,  in  tlie  miyority 
of  cases,  great  and  unnecessaiy  expense  to  the  smtOL 
Whether  this  practice  arose,  as  it  baa  been  suggested, 
from  a  passage  in  Lord  Redesdak^s  Treatise  (a),  or  whe- 
ther it  arose,  as  it  was  said  to  have  done,  from  some  de- 


(a)  See  White  on  Suppli-ment  and  Reyivor,  p.  102. 
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oiauMM  of  Sir  John  Leaeh,  it  was  to  connect  the  practice 
that  the  49th  Order  of  August,  1841^  was  made.  It 
was  at  first  thought  that  the  proper  way  of  correctang 
the  practioe  objected  to  was  by  a  decision  of  the  Court 
declaring  the  proper  course  of  the  Court  in  such  cases; 
bat»  as  the  practice  had  become  established,  and  it  was 
not  likely  that  any  suitor  would  be  advised  to  incur  the 
risk  of  a  danurrer,  and  the  expense  of  an  appeal,  only 
to  correct  the  practice  of  the  Court  for  the  good  of 
others^  Lord  Cotienham  made  the  49th  Order.  The  in- 
tention of  that  order  was  merely  to  get  rid  of  the  prac- 
tice I  have  referred  to,  and  restore  the  old  practice ;  it 
was  not  intended  to  dispense  with  the  necessity  of 
stating  enough  to  shew  the  title  to  revive:  the  con- 
eluding  words  of  the  order,  in  &ct,  point  to  that  ne- 
ity  (a). 


1844. 


Griffith 

V. 
RlCKBTTS. 


Jndgmeni, 


In  this  case  the  Defendant  CaroUne  Rorina  Frosty 
who  has  demurred,  is  the  personal  representative  of 
Solomon  Moore,  and  also  of  AnUy  the  wife  of  John  Leigh 
Frost.  The  bill  is  for  redemption,  and  Caroline  Rosina 
Frost  may  be  a  Defendant  to  the  bill  for  one  of  three 
purposes :  first,  to  receive  what,  if  anything,  may  be 
doe  to  Solomon  Moore  or  to  Ann  Frost;  secondly,  to  pay 
what,  if  anything,  may  be  due  from  Solomon  Moore  or 
Ann  Frost;  or,  thirdly^  to  account  for  her  own  receipts 
■noe  the  death  t^  Ann  Frost 

With  regard  to  the  first  purpose  which  I  have  sug- 
gested, it  does  not  a^qpear  what  beneficial  interest  SMt>- 
tnon  Moore  or  Ann  Frost  had,  if  in  fact  they  had  any,in 
the  subject  of  the  suit.  The  bill  states  only  that  they 
were  let  into  possesion,  and  that  no  conveyance  was  exe- 
eated  to  either  of  them.     Consistently  with  this  state- 


(a)  Beav.  Ord.  Can.  178» 
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ment,  it  may  be  that  neither  of  them  had  any  benefi- 
cial interest,  or  that  they  had  none  which  survived  to 
Solomon  Moare^s  estate,  or  accrued  to  Ann  Froit  at  his 
decease,  or  which  survived  to  Ann  Frosfs  estate.  So 
far  it  does  not  therefore  appear  from  this  statement  that 
there  was  any  ground  for  making  Ann  Frost  a  party  to 
the  suit.  With  respect  to  the  second  purpose  for  whidi 
the  Defendant  might  be  a  necessary  party  to  the  bill  of 
revivor,  it  must  be  observed  that  there  is  no  prayer  that 
Solomon  Moore  or  his  estate  might  account;  and  sudi  a 
prayer  cannot  be  intended  under  the  prayer  for  genend 
relief,  unless  it  would  be  a  necessary  result  of  the  state- 
ments made  upon  the  pleadings.  Now,  there  is  no 
suggestion  that  Ann  Frost  received  anything  after  her 
husband's  death,  and  it  is  plain  she  would  not  be  ac- 
countable for  her  husband's  receipts.  So  far,  therefore^ 
as  regards  any  information  which  the  bill  gives  me  as 
to  the  purpose  for  which  Ann  Frost  was  a  Defendant  in 
the  original  suit, — whether  it  was  to  receive  or  to  pay, 
— whether  in  respect  of  some  beneficial  interest  in 
Solomon  Moorcy  as  his  administratrix,  (which  this  bill 
says  she  was), — whether  in  respect  of  some  interest  her 
husband  claimed  in  her  right  afler  Solomon  Moori% 
death, — or  whether  as  an  accounting  party, — I  am  left  in 
entire  ignorance  upon  the  present  record.  It  may  have 
been  for  some  or  one  of  these  purposes  that  she  was 
made  a  Defendant;  but  upon  the  statements  in  this 
bill,  there  is  nothing  to  shew  what  the  purpose  was. 
But  it  was  said,  that,  on  this  occasion,  it  was  too  late  to 
enter  into  those  questions ;  that  Ann  Frost  was  a  De- 
fendant to  the  original  bill,  and  had  answered  with  her 
husband;  and  that  that  alone  was  sufficient  to  entitle 
the  Plaintiff  to  revive  the  suit.  I  cannot  come  to  that 
conclusion.  It  was  her  husband's  answer,  and  not 
her's ;  and  without  knowing  for  what  purpose  she  was 
made  a  Defendant,  it  is  impossible  to  say  with  certainty 
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how  far  (if  at  all)  she  was  bound  by  her  husband's  an- 
swer afler  bis  death.     If,  however,  I  take  the  answer 
to  have  been  the  answer  of  Ann  Frost,  and   binding 
upon  her,  my  conclusion  would  still  be  the  same.     Un- 
less bills  of  revivor  are  exceptions  to  all  other  bills,  the 
plaintiff  is  bound  to  let  the  defendant  know  for  what 
purpose  such  defendant  is  brought  before  the  Court. 
In  this  case,  the  present  defendant  is  entitled  to  know 
whether  it  is  as  the  representative  of  Solomon  Moore  or 
of  Ann  Frost  that  she  is  made  a  party,  and,  in  either 
case,  for  what  purpose.     Unless  this  is  shewn,  I  think 
the  bill  of  revivor  does  not  shew  a  title  to  revive.     It 
does   not  shew  that  the   purpose  for  which  Solomon 
Moore  or  Ann  Frost  were  made  parties  necessarily  gives 
a  right  to  proceed  against  the  estate  of  either.     I  may 
observe,  that,  according  to  the  charges  in  this  bill,  it 
wotdd  appear  that  Caroline  Rosina  Frost  is  brought  be- 
fore  the  Court  in  respect  of  some  demand  which  the 
Plaintiff  supposes   he  has  against  the  estate  of  Ann 
Frost,  and  not  as  administratrix  of  Solomon  Moore,  or 
in  respect  of  his  estate.     The  bill  charges,  that  the  De- 
fendant ought  to  account  for  the  rents  and  profits  of 
the  mortgaged  premises  received  by  Ann  Frost,  and 
that  she  ought  to  admit  assets  of  Ann  Frost  sufficient  to 
answer  the  same,  or  that  an  account  of  the  estate  of 
Ann  Frost  might  be  taken.     If  the  charges  in  the  bill 
must  be  so  construed  as  to  exclude  relief  against  the 
estate  of  Solomon  Moore,  the  case  is  clear. 
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It  is  not  necessary  that  I  should  advert  to  the  third 
purpose  for  which  Caroline  Rosina  Frost  might  have 
been  possibly  made  a  party, — that  is,  to  account  for  her 
own  receipts  of  the  rents  and  profits  since  the  death  of 
Ann  Frost, — ^further  than  to  say,  that  this  bill  of  revivor 
18  dearly  not  founded  upon  any  such  merely  personal 
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claim  agamst  the  Defendant,  nc^  was  the  title  to  revive 
put  upon  that  ground  in  the  argument  at  the  bar. 

It  was  said,  that  the  difficulty,  if  any,  which  arose 
from  the  defective  statement  of  the  case  on  the  bill  of 
reyivor,  might  be  obviated  by  turning  to  the  record  of 
the  original  bilL  In  the  case  of  Campbdl  v.  Machajf{a)^ 
Lord  Cottenham  said,  that  there  might  be  a  diflferenoe 
in  the  effect  of  the  statement  upon  the  bill  of  a  deed, 
and  of  a  matter  of  record,  as  in  the  latter  ease  the 
Court  could  test  the  accuracy  of  the  statement;  bat 
that  observation  does  not  apply  to  this  case,  for,  if  the 
statements  of  the  bill  of  revivor  are  to  be  explained  by 
importing  into  it  the  statements  of  the  original  bill,  it  is 
obvious  that  the  Defendant  to  the  bill  of  revivor  cannot 
safely  demur,  imtil  he  has  taken  a  copy  of  the  original 
bill,  and  ascertained  whether  he  can  sustain  his  de> 
murrer  upon  the  statements  which  it  contains.  I  am  of 
opinion  that  the  demurrer  must  depend  upon  the  lull  of 
revivor,  without  reference  to  the  statements  of  the 
original  bill  further  than  they  appear  upon  the  Ull  of 
revivor. 


It  was  suggested,  on  the  part  of  the  Plidntiff,  that  the 
relief  against  Caroline  Rosina  Frost  might  be  waived, 
and  the  bill  thereby  sustfdned.  That  might  be  done  at 
the  hearing,  but  not  upon  demurrer.  If,  in  the  latter 
case,  the  waiver  of  relief  were  sufficient,  few  demurrers 
would  be  supported.  The  Plaintiff  may  have  leave  to 
amend  her  bill  upon  payment  of  the  costs  of  the  de- 
murrer. 


(a)  1  Myl.  &  Cr.  613. 
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HEPWORTH  V.  HESLOP.  ^h  ^  2W 

-  April, 

A.  CREDITOR'S  suit.   The  estate  was  insolvent   At  The  mortgagee 
the  hearing  the  usual  inquiry  was  directed  as  to  what  brancer?con. 
real  estate  the  testator  died  seised  of.  and  a  sale  thereof  "^^l^^^"!^  fo  « 

'  sale  of  the 

was  directed ;  and  if  the  Master  should  find  any  part  of  mortgaged  pre- 
such  real  estate  subject  to  any  mortgage  or  incumbrance,  minUtration 
and  the  mortgagee  or  incumbrancer  should  consent  to  Slrebr^a^ve 
a  sale,  then  it  was  declared  that  such  mort^nuree  or  in-  ^".T?^'  ^  ^ 

.  ^^  paid  his  princi- 

dunbrancer  ought,  in  the  first  place,  to  be  paid  out  of  pal,  interest, 
the  purchase-money  arising  from  the  sale  of  the  mort-  Se ^^eSp^o^f 
gaged  premises;  and  the  Master  was  to  take  an  account  gjj^i,J'^,!|^®* 
of  the  principal  and  interest  due  on  any  such  mortCTg^e.   ^  ^^  costs  of 

^         *^  ^  ^^        the  plaintiffs  in 

the  caase. 

The  Master,  by  his  separate  report,  found,  that  the  statement. 
real  estate  therein  mentioned  was  conveyed  by  the  tes- 
tator to  William  Ayston  by  way  of  mortgage,  to  secure 
800iL  and  interest,  and  that  the  testator  had  also  depo- 
sited the  deeds  and  muniments  of  the  copyholds  with 
E.  M,  and  S.  Colbeck,  to  secure  200L  and  interest;  that 
WiUiam  Ayston  and  the  survivors  of  the  Colbecks  were 
willing,  and  had  consented  to  concur  in  a  sale  of  the  said 
estates ;  that  he  had  caused  the  same  to  be  sold,  and  had 
allowed  certain  persons  the  purchasers  thereof  respect- 
ively, as  therein  mentioned.  The  report  was  confirmed, 
and  the  purchase-money  paid  into  Court. 

The  mortgagees, -4y«^(W  and  the  Colbecks ^  who  were  not 
parties  to  the  cause,  now  presented  their  petition,  pray- 
ing that  their  costs,  charges,  and  expenses,  in  respect  of 
the  sale  and  conveyance  to  the  purchaser,  and  of  the 
petition,  might  be  taxed  and  paid  out  of  the  purchase- 
monies  in  court ;  and  that  the  sums  so  due  to  them  re- 
spectively for  principal  and  interest  might  be  paid  to 


486 


1844. 


HlPWOKTH 

9. 

HSSLOF. 


CASES  IN  CHANCERY. 

them  out  of  the  residue  of  such  purchase-monies,  so  &r 
as  the  same  would  extend. 


ArgumetU.         Mr.  Kenyan  Parker,  for  the  petitioners. 

Mr.  Willcochj  for  the  Pliuntiff^  submitted,  that  llie 
costs  of  the  Phdntiff  in  respect  of  the  sale  ought  to  be 
paid  out  of  the  purchase-monies  prior  to  the  payment  ai 
the  principal  and  interest  due  on  the  mortgages.  The 
estate  being  insolvent,  the  mortgagees  had,  by  the  sale, 
escaped  the  costs  of  a  foreclosure  suit  for  the  purpose  of 
realizing  their  securities ;  and  the  sale  had  been  with 
their  consent,  and  for  their  benefit :  Kenebel  y.  Sen^' 
ton  (a).  Brace  v.  Duchess  of  Marlborough  (J),  Wkiie  v. 
Bishop  of  Peterborouffh  (c),  Upperton  v.  Harrison  (rf), 
Tipping  v.  Power  {e\  Aldridge  t.  Westbrooh  (f). 


Judgment, 


Vice-Chancellor  : — 

I  think  the  testator,  the  mortgagee,  is  entitled  in  tlus 
case  to  be  paid  his  principal,  interest,  and  costs,  including 
his  costs  of  the  sale,  in  preference  to  any  dsum  of  the 
parties  in  the  cause. 


That  a  mortgagee  is  entitled  to  his  principal,  interest, 
and  costs,  as  against  the  mortgagor,  and  puisne  incum- 
brancers claiming  under  the  mortgagor,  cannot,  as  a 
general  proposition,  be  disputed.  But  it  was  said  that 
in  this  case  the  mortgagee,  consenting  to  a  sale,  had 
thereby,  to  the  extent  at  least  of  the  costs  of  the  sale, 
lost  his  priority,  and  that  the  expenses  of  the  sale  should, 


(a)  13  Ves.  370. 
(6)  Mos.50. 
(c)  Jac.  4^. 


(d)  7  Sim.  444. 
\e)  1  Hare,  410. 
(/)  5  Beav.  188. 
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at  all  eventSy  come  out  of  the  proceeds  of  the  sale  in  the 
first  instance ;  and  Kenebel  v.  Scrqfton  (a)  was  referred 
ta  I  am  not  of  that  opinion.  The  only  grounds  upon 
which  the  Plaintiff  in  the  cause  can  successfully  contend 
that  he  has  a  right  to  be  paid  his  costs  of  the  sale,  out  of 
the  proceeds  of  the  sale,  to  the  prejudice  of  the  mort- 
gagee, must  be,  either  that  such  costs  are  properly  ad- 
ministration costs  in  the  cause,  or  that  the  sale  has  been 
for  the  benefit  of  the  mortgagee.  Now,  on  what  prin- 
ciple can  I  consider  the  costs  of  sale  as  administration 
costs,  so  as  to  affect  the  priority  of  mortgagee?  The 
object  of  the  suit  is  to  administer  the  estate  of  the  de- 
ceased debtor,  subject  to  the  mortgage.  The  equity  of 
redemption  only  is  the  subject  of  administration  in  the 
suit.  The  Plaintiff  has,  in  the  absence  of  the  mort- 
gagee, obtained  the  decree  to  sell  the  estate,  subject  to 
the  mortgage,  or  free  from  incumbrances,  with  the  con- 
sent of  the  mortgagee.  The  mortgagee  consented  that 
the  estate  should  be  sold  free  from  incumbrances.  How 
can  such  a  consent  have  the  effect  of  subjecting  the  se- 
curity of  the  mortgagee  to  the  costs  of  the  sale  ordered 
by  the  decree  ?  I  can  see  no  ground  for  it.  The  con- 
sent of  the  mortgagee,  that  the  mode  of  administering 
the  equity  of  redemption  shall  be  by  a  sale  of  the  estate, 
free  from  incumbrances,  is  no  waiver  of  his  priority; 
although,  where  the  sale  is  peculiarly  for  his  benefit,  it 
may  possibly  be  otherwifle,-which  may  explain  some 
of  the  cases.  If  Kenebel  v.  Scrqfton  be  an  authority  to 
the  contrary,  it  will,  as  far  as  my  experience  goes,  be 
found  to  have  been  overruled  in  practice;  for  which 
Upperton  v.  Harrison  {b)  and  Aldridge  v.  Westbrook  (c) 
are  authorities.  In  Tipping  v.  Power  (rf),  I  had  occa- 
sion to  consider,  but  not  to  decide  this  point;  and  I 
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HSPWORTH 

V, 

HiSLOP. 
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(a)  13  Ves.  370. 
(6)  7  Sim.  444. 


(c)  5  Beav.  188. 
(</)  1  Hare,  410. 
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ifen  ntidfad  BUKlf  dm  tk  looe  arenaalaDoe  tint 
m  lamtgjgce  commiwl  in  a  sale  woidd  noC  depiifv 
fabn  of  the  onliiMgi  riefau  of  m  ■logtgMPLe  as  to  ooete. 
There  mntt  be  oobm  ^kcbI  eiic—ioUnces  toprodooe 


It  was  and,  that  the  mottgague  not  beii^  a  party  ia 
tkecnne  niaifc  adMfacuu^aiid  tim  JKigMfcrfT.&n^h« 
tamed  upon  that  liiiimMiiaaci  Now  I  dioald  kie 
tfaoaglit  the  pfeemt  case  Wronger  for  the  aiortgi^ee: — 
when  he  is  a  partj  in  the  cauBe,  there  flB^ht  be  some  cokor 
for  ajing  his  BKirtgage  is  the  subject  of  an  admiinite- 
tion  suit,  but  that  dearly  cannot  be  said  where  he  is  aol 
a  putj.  In  neidicr  esse,  howerer,  does  the  mortgigee 
waire  his  ptioritr  by  merely  cooBea&ag  to  a  sale.  The 
Phuntiff  in  this  eanse  wooU  faaTe  incurred  the  sune  ex- 
penses by  attempdi^  to  sdl  the  estate  solgect  to  Ae 
mortgage,  as  by  sdfiii^  it  free  from  iiicainbiaiice& 


31  «<  Jamwary. 
^2iAy  17M, 

Fd^ry.  MCGREGOR  r.  TOPHAM. 

ll/A  Sor.      m 
The  inSiience       X  HE  Plaintiff  CcrdeKa  Af  Gregory  the  wife  of  the 

T^^^  Plaintiff  Patrick  M'Greyar,  was  the  customary  heirea  of 

which  might       Richard  WrighisoHy  who  died  in  1831,  seised  of  lands 

poinbty  be  pro-     ,  ,         "^ 

duced  by  the      situated  in  the  manor  of  Bandyatty  in  DarUngtony  in  die 
^^^terial  wit-  *    county  of  Durhanu    The  Defendant  Eliza  Henrietta  wm 


in  ftfl^thic^  *^®  widow  of  Richard  WrigkUony  and  afterwards  the  wife 

reUtjTe  credit  of  the  Defendant  Thomas  Tapham.   The  bill,  which  was 

the  teftimonj  filed  in  July,  1842,  suggested  a  pretence  on  the  part  of 

^ui^wit"**  ^  *^e  Defendants,  that  Richard  Wrightsany  cm  the  29th  of 


I,  i«  no       December,  1829,  executed  a  paper  writing  as  his  will,  and 

groand  of  *    *  o 

changing  the 

▼enne  from  the  county  or  neighboarhood  in  which  sach  material  witness  resides  and  it 

best  known. 
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ifait  his  execation  thereof  was  attested  on  the  same  day 
by  several  witnesses  who  were  present  when  he  executed 
flvch  paper  writing,  and  that  he  thereby  devised  all  his 
fieehold  and  copyhold  estates  whatsoever  to  the  said 
EUza  Henrietta  Tophama  her  heirs  and  assigns,  for  ever ; 
and  that  the  Defendants  further  pretended  that  JEUza 
Henrietta  Tapham,  by  virtue  of  such  allied  will,  was 
entitled  to  make  a  settlement  of  the  said  copyhold  pre- 
mises as  therein  mentioned,  and  to  procure  the  same  to 
be  surrendered  to  the  trustees  of  the  said  settlement, 
upon  the  trusts  thereof,  as  in  the  bill  mentioned.  The 
bill  prayed  a  declaration,  thi^  upon  the  decease  of 
Richard  Wryhtsan^  the  said  copyhold  hereditaments 
within  the  manor  of  Bondgate  descended  to  the  Plaintiff 
Cordelia  M^  Gregory  as  his  customary  heiress-at-law,  and 
that  the  Defendants  might  be  decreed  to  deliver  up  pos- 
session of  the  same  to  the  Plaintiffs  in  right  of  the  Plain- 
tiff Corcfefiia  McGregor;  and  that  the  Defendants,  the  trus- 
tees, mi^t  be  decreed  to  surrender  the  same  to  the  use 
of  the  Plaintiffs,  or  to  trustees  for  them,  and  to  come  to 
an  account  for  the  rents  and  profits;  and  if  the  Defend- 
ants should  set  up  any  such  will  of  Bichard  Wrightson^ 
then  that  it  might  be  ascertained  whether  any  such  will 
was  or  not  duly  signed  and  published  by  him,  whilst  of 
(Bound  and  disposing  mind,  memory,  and  understanding, 
and  that,  if  necessary,  an  issue  might  be  directed,  or  that 
the  Plaintifis  might  be  at  liberty  to  bring  ejectment,  and 
the  Defendants  might  be  restrained  from  setting  up  the 
l^al  estate  vested  in  the  said  trustees  in  bar  of,  or  as  a 
defence  to  such  issue  or  action. 


1844. 

M*Grsooe 

V. 
TOPHAM. 

Stmttmeni. 


The  will  was  dated  the  29th  of  December,  1829,  and 
the  execution  by  Mr.  fVrightson  was  attested  by  Fraw 
ds  MetoburUy  the  solicitor  who  drew  the  will,  and  George 
Hind  and  Jane  Fenng,  who  were  two  of  the  domestic 
servants  of  Mr.  Wrightson.    Mr.  Mewbum,  by  his  de- 
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podtioiis  taken  in  the  caase,  testified  to  tlie  perfect  com- 
petency of  Bichard  Wrightson,  mt  the  time  of  nuddiig 
his  willy  and  affirmed  its  due  execution;  and  the  two 
other  attesting  witnesses,  JSuuf  and  hb  wife,  {Jane  Famg 
having  become  the  wife  of  Hind),  deposed  that  Ruhari 
WrighiMcn,  at  the  time  thej  were  requested  to  sign,  and 
did  sign  their  names  to  the  paper  writii^  in  qnestioii,  as 
such  attesting  witnesses  thereto,  was  in  a  state  of  insen- 
sibilitj  from  intoxication,  and  that  the  name  of  Bichard 
WriglUson  tiiereto  was  not  in  his  handwriting. 


At  the  hearing  of  the  cause  in  January,  1844,  an 
issue  devisavit  vel  non  was  directed  to  be  tried  at  the 
then  ensuing  assizes  for  the  county  of  Durham  {a\ 


Motion, 


Argument, 


Mr.  Anderdon  and  Mr.  Martin,  for  the  Flaintifby 
moved  to  change  the  venue  to  fVeUminster,  or  to  some 
county  other  than  Durham,  Northumberland,  or  YorL 


Mr.  Baupell,  Mr.  Smythe,  and  Mr.  Addison,  for  the 
Defendants,  opposed  the  motion. 

The  grounds  of  the  application  and  of  tiie  oppodtion 
to  it,  as  they  were  presented  to  the  Court,  will  appear 
from  the  judgment.  The  authorities  cited  were,  HSSi 
V.  Payne  (i).  Doe  d.  Lloyd  v.  Williams  {c),  Seeley  v.  El- 
lison (d),  Davis  v.  Lowndes  (e),  Pybus  v.  Scudamore  (/), 


(a)  The  issue  was  asked  for 
by  the  PlaintiflTfi,  and  submitted 
to  by  the  Defendants,  without 
any  question  being  raised  whe- 
ther the  proper  proceeding  was 
to  direct  an  issue,  or  allow  the 
Plaintiffs  to  bring  an  ejectment, 
restraining  the  Defendants  from 
setting  up  their  legal  estate  in- 


dependent of  the  derbe.    See  3 
Mer.171. 

(b)  3  Dow.  Pr.  C.  695. 

(c)  5   Bing.   N.  C.  205  .•  7 
Scott,  143. 

(d)  6  Bing.  N.  C.  229;  8  Dov. 
Pr.  C.  266  ;  8  Scott,  498. 

(e)  4Bing.  N.C,  711. 
(/)  7  Scott,  124. 
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Thornton  v.  Jennings  (a),  The  King  v,  Holden  (b),  Petyt 
V.  Berkeley  {c\  Wright  v.  Taiham  (d);  3  Blackstone, 
ConL  359 ;  1  Starkie,  Evid  13,  14 ;  Lush,  Prac  352. 


Vicb-Chancellor  : — 

An  application  was  made  at  the  last  seal,  by  the 
Plaintiffs  in  equity,  to  change  the  venue  fix)m  Durham  to 
Londony  upon  a  suggestion,  that  a  fair  and  impartial  trial 
could  not  be  had  at  Durham^  York,  Northumberland,  or 
Newcastle-upon-Tyne;  and  that  the  expense  and  incon- 
venience of  trying  the  issue  at  Lancaster  or  Liverpool 
would  be  greater  than  trying  it  in  London.  It  was  sug- 
gested also  that  the  Defendants  in  equity  would  have  to 
examine  few,  if  any  witnesses,  except  Francis  Mewbum, 

The  Plaintiff's  affidavit  was  met  by  an  affidavit  on  the 
part  of  the  Defendants,  from  which  it  appears,  that  the 
capacity  of  Mr.  JVrightson  to  make  a  will  before  the 
date  of  the  will  in  question  is  a  material  issue  in  the 
cause,  and  that  the  trial  of  such  issue  will  involve  the 
necessity  of  examining  a  great  number  of  witnesses  be- 
ddes  Mr.  Mewbum,  In  consequence  of  this,  (as  I  im- 
derstand),  or  for  some  other  reason,  the  Plaintiff's  counsel 
abandoned  their  motion  so  far  as  it  proposed  that  the 
issue  should  be  tried  in  London,  and  proposed  that  it 
should  be  tried  at  York.  This  has  certainly  placed  me 
in  considerable  difficulty,  unless  I  can  be  satisfied  that 
no  case  is  made  for  changing  the  venue  from  Durham ; 
for  there  is  not  a  word  in  the  Plaintiff's  affidavit  which 
can  be  relied  upon  as  a  reason  for  not  trying  the  issue 
at  Durham  which  will  not  equally  apply  to  York.  The 
only  question  which  the  argument  has  lefl  for  my  con- 


(a)  5  Bing.  N.  C.  485. 
\h)  5  Barn.  &  Adol.  347. 

VOL.  m. 


(<?)  Cowp.  510. 
(/)  2R.&Myl.  1. 
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sideration  is  that  which  I  leaenred, — ^wliethery  lamg 
the  ideue  to  be  tried  at  Durhamj  I  should  give  anr  spe- 
eud  direction;}  (a^  was  done  io  Taiham  ▼.  H'rigkt)  fi)r 
the  purpose  of  preventing  the  jury  firom  bemg  oompoeed 
of  persons  resident  at  DarliMgUm  or  ita  immediate  na^ 
bourhood. 


The  ground  of  the  application  is  of  an  imntnal 
character.  It  is  not  that  the  sucoesa  either  of  the  Phin* 
tiff  or  the  Defendants  in  the  issue  is  a  subject  of  mterest 
to  any  of  the  persons  of  the  county,  but  that  the  tnal 
will  involve  the  general  character  of  one  of  the  attesftii^ 
witnesses  to  the  will^  and  that  his  personal  character  is 
such  an  object  of  interest  in  the  four  places  objected  to» 
tliat  a  fair  and  impartial  trial  cannot  for  that  reason  be 
expected.  And  I  will  not  say,  that,  if  the  evidence 
now  before  me  were  such  as  to  support  tlie  suggestiaiiy 
I  should  think  myself  justified  in  refusing  the  aj^foa* 
tion,  or  such  modification  of  it  as  I  have  referred  to, 
with  reference  only  to  the  cause  from  which  unfainiesi 
and  partiality  were  to  be  apprehended. 

The  only  witnesses  in  support  of  the  applicaticHi  are 
the  Plaintiff  McGregor  and  his  London  solicitor.  The 
only  knowledge  upon  the  subject  which  the  latter  pos- 
sesses appears  to  have  been  derived  from  ten  days'  rea- 
dence  at  Darlingtony  upon  the  occa^on  of  executing  the 
commission  for  the  examination  of  witnesses  in  the  cause ; 
and  if  the  trial  were  to  be  at  Darlingtony  and  tiie  jurora 
were  to  be  selected  out  of  Darlingtony  and  not  out  of  the 
body  of  the  county,  hb  evidence  might  be  entitied  to 
more  weight  than  I  now  think  should  be  ^ven  to  it  I 
cannot  regard  the  application  as  supported  by  any  evir 
dence  except  that  of  the  Plaintiff  himself. 


Now,  I  remain  of  the  opinion  which  I  before  expressed^ 
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iliat^  if  the  objection  cannot  be  carried  higher  than  this^ 
that  the  witnesses  will  be  known  in  person  and  character 
to  tlie  jurors,  that  is  no  ground  for  changing  the  venue. 
If  the  evidenoe  led  me  to  the  conclusion  that  there  was 
reasonable  gronnd  for  apprehending  that  the  jury  would 
be  in  part  composed  of  persons  who,  from  their  connexion 
witii  Mr.  Metcbumy  or  otherwise,  would  be  disposed  to 
support  the  will,  whether  his  evidence  were  true  or  false, 
or  without  fairlj  trying  the  character  of  that  evidence,  I 
should  strongly  have  desired  to  grant  the  Plaintiff's  ap- 
plication. But,  considering  out  of  how  large  a  mass  of 
population  the  forty-eight  jurors  must,  in  the  first  in- 
stanoe,  be  selected, — that,  unless  out  of  that  forty-eight 
(to  be  selected  without  the  possibility  of  favour  or  par- 
tiality) more  than  twelve  i^ould  be  of  the  character 
which  the  Plaintiff's  objection  supposes,  tiie  Plaintiff's 
suggestion  must  be  groundless;  and,  considering  also 
that  the  jdaoe  of  trial  will  be  eighteen  or  twenty  miles 
fiom  DarUngtonj  I  think  I  should  be  making  applica- 
tions of  this  nature  too  much  a  matter  of  course  if  I 
were  to  grant  it  to  any  extent. 


1844. 
M*Greoor 

V, 
TOPHAlf. 

Judgment, 


Costs  of  tiie  motion  reserved. 


A  motion  was  now  made  on  behalf  of  the  Plaintiffs, 
that  tiie  cause  might  be  ordered  to  be  tried  at  the  sittings 
in  lAmddn  or  fVesiminstery  the  Plaintiffs  offering  to  abide 
Bubh  order  as  the  Court  might  make  in  respect  of  the 
extra  costs  of  the  Defendants,  occasioned  by  the  exa- 
mination of  their  witnesses  in  London:  or  that  the  cause 
might  be  tried  at  Yorky  by  a  jury  chosen  from  the  West 
Biding,  or  in  any  county  other  than  Durham, 


Mr.  Anderdan  and  Mr.  Martin^  for  tiie  motion ;  and 
Mr.  R&npetty  Mr.  Smythej  and  Mr.  Addison^  contril. 

L  l2 


Feb.  17  th. 


Motion. 
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1841.^  Vice-Chaxceiix>b,  after  obeenringy  that  tlie  s^^>licatioo 
to  change  the  venue  was  rested,  in  the  firet  place, 
upon  the  influence  or  suppoaed  influence  of  Mr.  Mnh 
bum  in  the  county;  and  that  the  impotadcHij  that 
^Ir.  Mtwburm  would  actively  use  that  influeoce  in  an 
improper  manner,  had  been  repudiated  by  the  cooii- 
sel  for  the  Plaintifly ;  and  that,  rgecdng  the  direct 
and  active  exercise  by  Mr.  Mewbum  of  any  inflocaice 
he  might  possess,  the  question  remained  as  to  influence 
of  a  Afferent  character : — 

Now,  upon  that  I  have,  as  to  one  point,  abeady  ex- 
pressed an  opinion.  I  am  of  opinion,  without  any  re- 
serve or  qualification,  that  the  mere  fact,  that  Mr.  JUev- 
burn,  and  such  character  as  he  has  earned  in  life,  whe- 
ther good  or  bad,  are  known  throughout  the  county  of 
Durham,  independently  of  the  act  brought  into  question 
in  this  cause,  is  no  ground  for  changing  the  venue.  It 
is  one  thing  for  the  character  of  a  witness  to  be  knowii» 
which  Blackstone  seems  to  think  conda<^ve  to  jus&e^ 
and  another  for  the  jury  to  bring  prejudices  and  par- 
tialities to  the  trial  of  the  right,  which  it  was  the  object 
of  the  statute  of  Anne  (a)  to  remedy. 

[His  Honor  then  proceeded  to  consider  the  weight  to 
be  attributed  to  the  affidavits  in  support  of  the  applicft- 
tion,  with  reference  to  the  opinions  expressed  by  the  de- 
ponents, that  a  fair  trial  could  not  be  had  in  the  county 
of  Durham, — ^as  to  the  relations  and  connexions  of  Mr. 
Mewbum  in  the  county, — ^his  extensive  practice,  and 


(a)  4  &  5  Ann.  c.  6.    ForieM-  tions  of  the  juron  which  fit  them 

cuey  (De  Laud.  L.  L.,  c.26),  treat-  to  be  judges  of  the  fuX  :  **  ^ 

ing  of  the  adrantages  of  the  Eng-  omnia  sciunt,  quse  testes   depo- 

lish  mode  of  trial,  adverts  to  the  nere  norunt,  et  iMti  tesiium  pro- 

knowledgeof  the  character  of  the  duelorum  agnoscumt  eonstaMiiafi 

witnesses  as  one  of  the  qualifica-  ineonMtantiasque,  et  famam" 
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numerous  clients^  among  others  land-owners  and  railway 
companies, — the  excitement  said  to  prevail  in  the  neigh- 
bourhood with  regard  to  the  subject  of  the  trial, — and  the 
allegation,  that  betting  had  taken  place  on  the  result.] 

There  is  nothing  in  these  facts,  expluned  as  they  are 
by  the  affidavits  on  behalf  of  the  Defendants,  calculated 
to  raise  a  presumption  that  prejudice  or  partiality  can 
reasonably  be  supposed  to  aflTect  a  special  jury  chosen 
from  the  body  of  the  county.  So  far  am  I  from  draw- 
ing that  conclusion,  that,  were  I  upon  a  jury  in  which  a 
professional  man,  in  whom  I  had  been  in  the  habit  of 
confiding,  stood  charged  with  the  conduct  with  which, 
in  this  case,  Mr.  Mewbum  stands  charged,  I  should  most 
strictly  watch  the  evidence  for  the  very  purpose  of  ascer- 
taining whether  my  previous  confidence  had,  or  had  not, 
been  misplaced.  With  regard  to  the  degree  of  excite- 
ment or  interest  produced  in  the  mind  of  the  public, 
from  which  the  jurors  are  to  be  selected,  attending  to  the 
position  in  which  the  witnesses  stand,  and  to  the  limited 
local  range  which  they  give  to  the  supposed  excitement, 
I  cannot  think  the  apprehensions  of  the  Plaintifis  have 
any  just  foundation, — that  a  jury,  coming  from  the  body 
of  the  county,  may  not  safely  be  trusted  with  the  deci- 
sion of  the  question  in  this  issue.  I  think  the  observa- 
tion of  a  learned  judge  in  one  of  the  cases  cited  was  well 
applied  to  this  case.  The  party  in  the  cause  erroneously 
supposes  the  world  to  take  that  interest  in  the  ques- 
tion which  he  naturally  takes  in  it  himself.  I  regret 
that  I  cannot,  for  the  satisfaction  of  the  Plaintiffs,  induce 
the  Defendants  to  change  the  venue  to  York ;  but  I  can- 
not do  it  adversely. 

Motion  refused  with  costs. 


1844. 
M'Grboor 

ToPHAlf. 

Judgment* 


The  counsel  for  the  Defendants  consented  that  jurors 
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residing  within  five  nules  of  DarUngUm  ahould  be  ex- 
cluded. 


The  issue  was  tried  at  the  Spring  Assizes  for  the 
county  of  Durham ;  and  the  jury  found  that  Richard 
Jfriffhtson  did,  by  the  said  paper  writing,  devise  his  es- 
tate and  interest  of  and  in  the  said  copyhold  lands  and 
tenements  in  manner  and  form  alleged. 


2ith,  2&th, 

2Sth,  29/A, 
June, 

1844. 


The  Plaintiffs  moved  for  a  new  trial  of  the  issue  de- 
visavit  vel  non,  and  that  such  trial  might  be  ordered  to 
be  held  in  London  or  Middlesex^  or  such  other  place  as 
the  Court  should  direct. 


]Mr.  Kelly y  ]VIr.  Anderdon,  Mr.  Martin^  and  Mr.  Cromp- 
touy  were  heard  in  support  of  the  motion;  and  TAx, 
KnowleSy  Mr.  JFortley,  Mr.  Romillyy  Mr.  Smyihcy  and 
Mr.  Addison,  contra.  The  cases  of  Earl  of  Darlington"^* 
Bowes  (a),  Pemberton  v.  Pemberton  (6),  White  v.  Wi- 
son  (e),  Locke  v.  Colman  (rf),  Wilson  v.  Beddard{e)y  and 
O^  Connor  v.  Malone  {/),  were  referred  to. 


NovemberUth.      The  Vice-Chancellor,  after  minutely  weighing  tie 

evidence  given  at  the  trial,  and  the  affidavits  made  In 
support  of  the  application,  refused  the  motion. 


(a)    1    Eden,  270 ;   and  see 
cases  cited  in  the  notes  thereto. 
{b)  U  Ves.  50. 
(c)  13  Ves.  87. 


(d)  2  Myl.  &  Cr.  42,  635. 

(e)  12  Sim.  28. 

(/)  1  Maclean  &  RobioMO, 
468. 
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MUNDAY  V.  KNIGHT.  24/^"^  26/* 

X  HE  bill  stated,  that  TF.  B.  May,  by  his  will,  dated  A  general 
the  19th  of  July,  1726,  devised  and  bequeathed  his  utobe^refer- 
manor  of  Godmershamy  and  all  other  his  estate  and  pro-  JJained  by*^  tibe 
perty  unto  and  to  the  use  of  T.  Braadnox,  his  heirs,  particular  alie- 

,  gationa  of 

executors,  &c,  upon  trust  out  of  the  rents,  issues,  and  fraud  which  the 
profits  thereof,  to  maintain  and  educate  Thomas  May,  but,  if  there  be 
the  only  child  of  the  said  testator,  during  his  infancy,  and  ^^  *^5/"*5f  °^ 

•^  ^  o  J '  specific  charge 

to  lay  out  and  invest  the  surplus ;  and  that  the  testator  of  fraud,  a 
devised  and  bequeathed  the  said  manor  and  other  estate  —where  the 
and  property,  and  the  said  surplus  income,  to  the  said  ,^yor^y 
T/tomas  May.  his  heirs,  executors,  &c.,  on  his  attaininop  ^^}  amount  to 

^'  '  '         \  ^   a  fraud— will 

twenty-one ;  and  that  the  testator  appointed  T.  Broad-  not  sustain  the 

T«  A  1  :»'         ^1*        •:]  1     *       ^  '     ^^^  upon  de- 

nox  his  executor  and  guardian  01  his  said  son  during  his  murrer. 
minority :  that  the  testator  died  in  1726,  leaving  Tliomas      statement 
May,  his  son,  then  an  infant  of  nine  months  old ;  and 
his  will  was  proved  by  T.  Broadnox,  who  took  posses- 
sion of  the  real  and  personal  estates  of  the  testator : 
that  71  Broadnox  placed  the  said  Thomas  May  under 
the  care  of  a  nurse,  to  whom  he  from  time  to  time  paid 
small  sums  of  money  for  the  bare  maintenance  of  herself 
and  the  said  Thomas  May,  and  caused  the  said  Thomas 
May  to  be  brought  up  in  poverty  and  without  education, 
for  the  purpose  of,  and  thereby  succeeded  in,  keeping  him 
in  ignorance  of  his  rights  under  the  will  of  the  testator : 
that  T.  Broadnox  assumed  the  surname  of  May,  to  give 
colour  to  his  being  owner  of  the  estates ;  and  that  he  after- 
wards took  the  name  of  Knight:  that  the  said  T,  B,  Knight, 
until  his  death,  supplied  Thomas  May  from  time  to  time 
with  small  sums  of  money  out  of  the  income  of  the 
said  estates  for  his  support,  and  applied  the  residue  of 
such  income  to  his  own  use :  that  T,  B,  Knight  died  in 
1781,  and  his  son  TTiomas  Knight  entered  into  possession 
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of  the  said  estates  by  virtue  of  some  deed  or  will  whidi 
the  Defendant  refused  to  discover :  that  TTiomas  Knight^ 
until  his  death,  supplied  Thomas  May  with  small  sums 
of  money  for  his  support :  that  Thomas  Knight  died  in 
1794,  and  Catherine  his  widow,  entered  into  possessioii 
of  the  ssdd  estates :  that  in  1797  Catherine,  in  conmdera- 
tion  of  40,000/.  paid  to  her  by  the  Defendant,  (then  E. 
Austin),  released  to  him  her  alleged  interest  in  the  said 
estates:  that  the  Defendant  thereupon  took  the  name 
of  Knight,  to  give  a  colour  to  his  being  owner  of  the  mi 
estates,  and  entered  into  possession  thereof,  and  still  con- 
tinued in  such  possession :  that  the  Defendant  supplied 
Thomas  May,  until  his  death,  with  small  sums  of  money, 
out  of  the  income  of  the  said  estates,  and  applied  the 
residue  of  such  income  to  his  own  use:  that  Thtmoi 
May  died  in  1825  intestate,  leaving  Elizabeth,  his  only 
child,  the  late  wife  of  the  Plaintiff,  surviving :  that  the 
said  Elizabeth  died  in  1828,  leaving  the  Plaintiff  tenant 
by  curtesy  of  the  said  estates. 


The  bill  charged,  that  the  said  Thomas  Knight,  and 
Catherine  his  wife,  and  the  Defendant,  instead  of  deliver- 
ing up  possession  of  the  estates  to  Thomas  May,  as  they 
ought  to  have  done,  took  advantage  of  his  ignoranoe  of 
his  rights  under  the  will  of  the  testator,  and  received  the 
income  of  the  said  estates,  only  paying  him  such  small 
sums  as  aforesaid:  that  TTiomas  May  was  illiterate, 
and  was,  by  the  fraudulent  contrivances  of  the  said 
TTiomas  Knight,  Catherine  his  widow,  and  the  Defend- 
ant, kept  in  ignorance  of  his  rights  under  the  said  wilL 
The  bill  charged,  that  the  Defendant  threatened  to  set 
up  a  term  of  years,  created  in  1720,  and  which  he  allied 
was  vested  in  his  trustee,  by  way  of  defence  to  an  action 
of  ejectment,  which  the  Plaintiff  intended  to  commence 
against  him  for  the  recovery  of  the  said  manor  and  es- 
tates :  that  the  Plaintiff  could  not  safely  proceed  to  trial 
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in  the  eud  action  without  discoveiy  of  the  said  matters ; 
and  it  prayed  soch  dLBCovery,  and  that  the  Defendant 
nught  be  restrained  from  setting  up  the  term  in  bar  to 
the  ejectment. 

The  Defendant  demurred. 
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Mr.  BcrniOy  and  Mr.  Baify,  for  the  demurrer^  said^ 
that  the  trust  estate,  under  the  will,  determined  in 
17479  when  JTiamns  May  attained  his  age  of  twenty-one 
years:  2  Jarman  on  Wills,  213;  Doe  dem.  White  y. 
Smgnon  (a).  The  possession  was  adverse  from  that 
time ;  and  the  alleged  claim  was,  therefore,  barred  by  the 
Statute  of  Limitations,  (3  &  4  Will.  4,  c.  27):  Foster  y. 
IMffsoH  (6).  The  charges  of  fraud  were  too  vague  and 
indefinite  to  take  the  case  out  of  the  operation  of  the 
statute. 


Jir^uHtetUa 


Mr.  Cooper  and  Mr.  Stevenson,  in  support  of  the  bill, 
argued,  that  the  charges  of  fraud  were  sufficiently  dis- 
tinct; but,  if  not,  that  the  payment  of  some  part  of  the 
rents  and  profits  to  Thomas  May,  during  his  life,  kept 
the  daim  on  foot  until  his  death  in  1825 ;  and  therefore, 
in  either  view,  the  bill  was  sustainable. 


Vice-Chancellor,  afler  adverting  to  the  allegations 
of  the  bill,  and  the  impossibility  that  the  Plaintifi*,  or  any 
person  now  living,  should  have  made  such  allegations 
upon  his  own  knowledge,  afler  the  time  which  had 
elapsed  since  the  fraud  was  said  to  have  been  conunitted, 
proceeded: — 

The  bill  is  one  upon  which  no  discovery  can  be  ex- 


Jndgment. 


(a)  5  East,  162. 


(6)  19  Ves.  180. 
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pected.   The  Plaintiff5  however,  is  entitled  to  ilie  benefit 
of  the  allegations  appearing  npcm  it,  the  truth  of  which 
the  demurrer  admits.   I  am  bound,  however,  in  this  case^ 
to  apply  the  rule  that  the  intendment  must  be  against 
the  pleader.     According  to  die  all^ations  of  the  bill, 
the  property  has  been  held  under  an  adverse  title  for 
more  than  half  a  century  prior  to  the  filing  of  ihe  biH 
The  case,  dicrefore,  is  within  the  3rd  section  of  the  3& 
4  WilL  4,  c  27,  and  the  onus  of  taking  the  case  oat  of 
the  operation  of  that  statute  lies  upon   the  PhuntiS 
This  can  be  done  only  in  two  ways : — ^first,  by  shewing 
that  T.  Brocubtox  held  the  property  on  an  express  trust; 
or,  secondly,  by  proving  that  he  kept  possession  of  the 
property  by  a  concealed  fraud,  which  could  not,  by  rea- 
sonable diligence,  have  been  discovered.     The  demurrer 
must  be  allowed,  unless  the  case  can  be  brought  undor 
one  or  the  other  of  these  exceptions.     It  was  admitted 
that  the  trust  as  to  the  lands  ceased  in  1746.    That  wu 
the  efiect  of  the  limitations  contained  in  the  will,  for 
although  the  lands  were  devised  to  T.  Broadnax  in  fe^ 
yet  there  was  no  direction  to  convey  them  to  Thomat 
May  when  he  should  attain  the  age  of  twenty-one  years. 
There  was  no  act  to  be  done  by  T.  Broadnax^  and  the 
limitations  were  admitted  to  be  the  same  in  efiect  as  if 
the  devise  had  been  to  71  Broadnox  until  the  infimt  at- 
tained the  age  of  twenty-one,  without  remainder  to  the 
infant  on  attaining  that  age.     Until  ThomcLS  Mca/B,\r 
tained  twenty-one,  no  doubt  there  was  a  trusty  and,  if 
71  Broadnox  had  been  alive,  there  might  have  been  a 
question  on  the  title  to  relief,  for  there  was  a  trust  for 
the  accumulation  of  the  rents  and  profits,  with  respect 
to  which  he  might  have  had  to  account    The  bill,  how- 
ever, is  silent  as  to  that  part  of  the  case.    It  alleges  that 
the  rents  and  profits  of  the  property  were  applied  by 
71  Broadnox  to  his  own  use ;  but  no  relief  is  prayed  in 
respect  of  that  part  of  the  trust.     Supposing  even  that 
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a  tmat  did  exists  it  certainly  would  have  ceased  alto- 
gether when  the  possession  became  adverse.  The  rule 
laid  down  in  Kemp  v.  Pry  or  (a)  is,  that  the  biU  must 
state  a  case,  which,  if  proved,  would  necessarily  entitle 
the  Plaintiff  to  relief,  or  otherwise  it  is  demurrabla 
Ajccording  to  the  case  made  by  the  bill  the  trust  ceased 
in  I74ff ;  but^  if  it  did  not,  still,  upon  the  allegation 
of  the  purchase  in  1797,  it  clearly  ceased  in  that  year. 
Since  that  time  there  has  been  an  adverse  possession, 
and  the  only  question  remaining  is>  whether  the  adverse 
poesesBion  can  be  attributed  to  a  concealed  frauds  which 
could  not  witli  reasonable  diligence  have  been  dis- 
covered. 


1844. 

MUNDAT 

Kniobt. 


The  case,  with  respect  to  fraud,  raises  some  difBculty* 
Where  a  bill  alleges  a  specific  case  as  a  ground  for  re- 
lief and  then  charges  that  the  Defendant  committed 
fiaud,  the  Court  is  bound  to  consider  the  general  charge 
of  fiaud  with  reference  to  the  particular  allegations. 
For  that  there  are  many  authorities.  But  where  the 
bill  contains  only  general  charges  of  fraud,  and  does  not 
explain  in  detail  what  the  nature  of  the  fraud  is,  there 
ig  more  difficulty  in  applying  a  rule.  Where  there  is  a 
ofaarge  of  fraud,  and  the  Defendant  demurs,  he  admits 
the  charge  to  be  true,  and  the  demurrer  must  be  over* 
ruled;  but,  if  the  allegation  is  so  vague  that  it  is  impos* 
cdble  to  make  out  what  the  pleader  means  to  represent, 
die  Court  must  treat  such  general  charge  as  too  indefinite 
and  uncertsdn  to  be  regarded  (ft).   It  cannot  be  presumed 


(fl)  7  Vei.  237. 

ifii)  See  cases  of  uncertainty  of 
allegation  >-~Metcalf  v,  Hervey, 
1  Ves.  248;  ITie  East  India 
Company  ▼.  Henchman,  I  Ves. 
jun.  287 ;   Creuet  ▼.  Mitton^  1 


Ves.  jun.  449  ;  Byvet  y.  Eyvetf 
3  Ves.  343  ;  The  Mayor  and 
Commonalty  and  Citizens  of  Lon" 
don  V.  Levy^  8  Ves.  398 ;  Jones 
V.  Jones,  S  Mer.  161  ;  The  Prin- 
cess of  Wales  V.  The  Earl  of 
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that  the  parties  who  have  held  the  property  in  Boooeaaon 
since  1747  had  actual  notice  of  the  frand  imputed  to 
them,  and  the  will  does  not  specifically  aD^e  that  any 
of  them  had  such  notice.  The  only  way  in  which  I  am 
asked  to  infer  notice  on  their  parts  is,  from  two  allega- 
tions of  the  bill, — one,  that  they  took  advantage  of  the 
ignorance  of  Thomas  May^ — and  the  other,  that^  by 
fraudulent  contrivances,  he  was  kept  in  ignorance  of  his 
title  and  legal  rights.  If  the  bill  had  contained  distinct 
allegations  of  notice,  it  might  have  been  proper  that  ope- 
ration should  be  given  to  die  all^ation  of  firandalmit 
contrivances.  The  statement,  however,  simply  is,  that 
the  property  has  been  enjoyed  adversely  since  1746, — 
nearly  a  century ;  and  that  it  has  been  so  by  means  of 
the  fraudulent  contrivance  of  four  or  five  persons  in  suc- 
cession, during  that  period :  I  cannot  allow  such  a  charge 
to  have  any  efiect.  It  is  the  case  of  a  fishing  bill,  and 
I  am  only  following  the  decided  cases  when  I  say,  that 
these  charges  are  too  vague  to  sustain  it. 


Demurrer  allowed. 


Liverpool,  1  Swans.  1 26 ;  AT  Gre-  man  v.  Ellamet,  5  Sim.  640 ;  S. C, 

gor  V.  The  East  India  Company,  2  Myl.  &  K.  732  ;  Stan^mnf  ?. 

2  Sim.  454 ;  Mendizabel  v.  Ma-  Arhcrighty  6  Sim.  481 ;  Frietat 

chadOf  1    Sim.  77 ;   Walbum  v.  v.  Dot  Santos,   1   Young  &  J. 

Ingilby,  1  Myl.  &  K.  61 ;  Hard-  574. 
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X  HE  Defendant  John  Banister ^  owing  to  the  improper  Payment  by  a 
application  of  t^t-fiinds  by  his  brother  James,  who  was  SSJ^cwtu? 
a  co-trustee  with  him,  became  liable  to  make  ffood  a  smn  ^"®  *""*»  ^^' 

.  ^^^  years  of 

of  600L,  4L  per  cent,  stock,  and  interest,  to  the  three  age,  on  the 

children  of  James,  who  were  infants  at  the  time  of  the  ation  by  her- ' 

breach  of  trust  {a).     The  son  of  James,  who  was  the  ^J^^^t 

eldest  of  his  three  children,  came  of  age  in  1817,  and  the  ^^  ^^  attain. 

.  .  .  ed  the  age  of 

Defendant  John  Banister  thereupon  satisfied  his  claim  on  twenty-one, 
ihe  trust-fimds,  and  was  released  in  respect  of  that  share,  discharge  tS  the 
The  other  two  children  were  named  Mary  Ann  and  ^*!! ''*'';j?''' 

•7  sum  80  paid ; 

Sarah:  Mary  Ann  attained  twenty-one  in  December,  butardeaae 

ezecnted  by  the 

1833,  and  Sarah,  in  July,  1836*  infant  to  the 

tnistee  of  all 
demands  in  re- 
in November,  1832,  a  Mr.  CoUle,  a  solicitor,  applied  2«ctof  the 

trust,  held  not 

to  John  Banister,  by  letter,  stating,  that  Mary  Ann  would  to  be  a  bar  to 

attain  twenty-one  in  the  following  month,  and  claiming  game  cestui  que 

thereupon  a  sum  of  about  480/.  stock,  as  her  share  of  the  STtrStw^'al- 

trust-funds.  This  letter  was  accompanied  by  a  note  writ-  though  such 

,  suit  was  not 

ten  by  James,  her  father,  stating,  that  Mary  Ann  would  be  brought  until 
ofage  in  December,  1832.  /<9An£ant9^er,  upon  this  repre-  IISter°the^tui 
sentalion,  after  some  correspondence,  agreed  to  pay  Mary  ^^j^**  ^^ 
Ann  225/.,  the  remainder  to  be  accounted  for  by  James,  twenty-one. 
her  father.    This  225/L  was  accordingly  paid,  and  Mary      statement. 
Ann  executed  an  indenture  of  release,  dated  the  19th  of 
February,  1833,  reciting,  that  she  had  attained  her  age 
of  twenty-one  on  the  13th  of  December,  1832,  and 
thereupon  became  entitled  to  her  third  part  of  the  trust- 
fund  and  accumulations ;  reciting  also  the  said  agreement 
that  John  Banister  should  pay  225/.  and  be  released, 
and  James  should  account  for  the  residue ;  and  witness- 


(a)  See  Overton  ▼.  Banister,  4  Beav.  205. 
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ing,  tliat,  in  consideration  of  such  payment  thereby  ac- 
knowledged by  the  said  Mary  Ann,  she  thereby  released 
and  discharged  John  Banister  from  all  claim  or  demand 
in  respect  of  her  share  of  the  said  trust-funds,  and  the 
interest  thereof.  In  August,  1834,  an  appHostioii -wai 
made  to  John  Banister  by  the  same  solicitor,  statiiig  timt 
Sarah  had  attained  her  age  of  twenty-one.  John  Banister 
having  made  some  question  of  this  fact,  James  ind  his 
wife,  the  father  and  mother  of  Sarah,  made  affidavits  of 
the  trudi  of  it;  and,  upon  receiving  such  affidavits.  Mm, 
BamHer  entered  into  the  same  arrangement  oonoemiiig 
SaraJC%  share  as  he  had  made  with  r^ord  to  Mary 
Ann\ — ^pud  her  the  sum  of  22521,  and  received  a  like  re* 
lease,  executed  by  Sarah,  dated  the  18th  of  August^ 
1834.  Neither  the  propriety  of  the  payment,  nor  the 
validity  of  the  release  was  questioned  until  several  yean 
after  Mary  Ann  and  Sarah  attained  their  ages  of  twenty- 
one:  James  Banister,  the  father  and  co-trustee,  was  in-' 
solvent. 


In  October,  1840,  Sarah  married  the  Plaintiff  Chertm. 
In  May,  1841,  Barah  and  her  husband,  and  MaryAim^ 
filed  their  bill  against  John  and  James  Banister,  stating 
the  trust,  admitting  that  the  Plaintiffs  had  received  2251 
each  on  account  thereof,  suggesting  that  the  Defendant 
John  Banister  pretended  that  the  Plaintiffs  had  executed 
some  deed  or  deeds,  and  charging  that  they  were  igno- 
rant of  the  contents  thereof,  and  ought  not  to  be  boimd 
thereby.  The  bill  prayed,  that  an  account  might  be 
taken  of  the  trust-funds,  and  of  the  dividends  and  accu- 
mulations thereof,  and  that  what  should  be  found  due  to 
the  Plaintiff's  on  such  account  might  be  paid  to  them 
respectively  by  the  said  Defendants.  The  answers  ad- 
mitted the  facts  as  above  stated.  Cottle,  the  solicitor 
through  whom  the  communications  had  taken  place,  had 
since  died. 


CASES  IN  CHANCEBY. 

Mr.  Kenyan  Ptirher  and  Mr.  Faber  submitted^  that 
the  decree  was  of  course,  unless  the  Defendants,  the 
trufitees,  could  shew  that  they  had  been  discharged  from 
their  liability  by  some  act  of  the  cestui  que  trusts ;  and 
that  an  indenture  executed  by  the  Plidnliffs  during  in- 
fancy could  not  be  a  bar  to  their  daim. 
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Mr.  Perry ^  for  James  Banister. 

Mr.  Romilfy  and  Mr.  Shadwett,  for  the  Defendant 
Jokn  Banister,  argued,  that  the  Plaintifis  could  not  have 
joined  in  the  transaction  of  1 832  and  1834,  without  being 
parties  to  the  fraud  committed  upon  their  trustee ;  and 
that  the  Court  would  not  permit  them  now^  on  a  technical 
ground,  to  disavow  their  acts :  they  had  represented  them- 
seLves  to  be  of  age  by  the  recitals  in  their  deeds,  and  the 
Court  would  bind  them  by  that  representation.  Lord 
Chancellor  Cowper  had  gone  farther  than  merely  binding 
a  party  by  deliberate  acts  which  took  place  in  his  mi- 
nority :  he  held,  that,  ^^  if  an  infant  was  old  enough  and 
canning  enough  to  contrive  and  carry  on  a  fraud,  he 
ought,  in  a  court  of  equity,  to  make  satisfaction  for 
it''  (a).  And,  in  a  later  case.  Lord  Chancellor  jfiTtTi^de- 
creed,  that  a  defendant  should  either  confirm  a  lease 
which  he  had  made  at  seventeen  years  of  age,  or  refimd 
the  fine,  saying  emphatically — ^^  Infants  have  no  privilege 
to  cheat  men"  (6).  In  Cory  v.  Gertcken  (c).  Sir  Thomas 
Fhimer  held,  that  the  fraudulent  conduct  of  an  infant 
affected  persons  claiming  under  him. 

Mr.  Kenyon  Parker^  in  reply,  said,  that  the  cases  cited 
would  have  been  authorities  for  the  Defendant  if  the  bill 


(a)   Waits  V.  Cressivell,  9  Vin.  ed.  10. 

Abr.,  tit "  Enfant,**  N.,  pi.  24,  p.  (b)  Eoroy  v.  Nicholas^  2  Eq. 

415,  cited  9  Mod.  96  ;  Sugden  Ca.  Ab.  488. 

Vend.  &  Pur.,  Vol.  3,  p.  428,  (c)  2  Madd.  40. 
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had  sought  to  recover  the  monies  which  the  Plaktifis 
had  received  during  their  infancy ;  but  as  the  suit  was 
only  to  recover  the  residue  of  the  trust-fundsy  which 
there  was  no  pretence  had  ever  been  paid,  the  cases  re- 
ferred to  rather  supported  the  case  of  the  PlaintifiB. 


MayM. 
Judgmtfut, 


Vice-Chancellor  : — 

The  Plaintiffs  in  this  case,  ^ving  credit  for  sums 
which  have  been  received  by  them,  are  entitled  to 
the  decree  for  an  account  of  what  remains  due  to  them 
in  respect  of  their  legacies.  A  case  of  more  gross  and 
deliberate  fraud  has  never  come  under  my  observation. 
If  the  Plaintiffs  by  their  bill  had  asked  payment  over 
again  of  the  2251^  they  certainly  would  have  failed  in 
obtaining  such  a  decree:  the  cases  cited  at  the  bar 
would  have  been  sufficient  authority  for  rejecting  that 
claim.  I  am  inclined  also  to  think,  that,  if  the  Plaintiffi 
had  obtained  any  other  benefit  whatever  from  the  De- 
fendant John  Banister^  the  Court  would  not  have  ^ven 
them  relief  in  this  suit  except  upon  the  terms  of  their 
giving  up  what  had  been  so  obtained.  But,  as  the  case 
stands,  John  Banister  was  liable  to  them  for  the  whole 
of  their  respective  shares  of  the  trust-fund  and  ac- 
cumulations, and  they  have  received  no  more  than  2252. 
each.  The  question,  therefore,  is,  whether  the  defence 
set  up  is  an  answer  to  a  bill  for  an  account  of  the  re- 
mainder. The  answer  of  John  Banister  relies  on  the 
release  which  was  given  for  all  demands.  That  would 
have  been  a  bar  at  law  if  given  by  an  adult,  but  the  re- 
lease of  infants  is  worth  nothing  in  law.  The  release, 
then,  being  void  at  law,  the  Defendant  cannot  at  the 
utmost  do  more  than  rely  upon  it  as  an  agreement  in 
equity ;  and  the  first  question  is,  whether,  if  the  re- 
leases had  been  executed  after  the  Plaintiffs  had  attained 
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twenty-one,  such  releases  could  have  been  admitted  in 
equity  as  a  bar  to  the  suit.  John  Banister  was  liable  for 
the  whole  of  the  shares  of  the  Plaintifis  in  the  trust- 
funds  ;  and  the  agreement  was,  that,  on  payment  of  part 
of  what  was  so  due  to  them,  the  rest  should  be  released. 
It  has  been  decided  in  nimierous  cases  at  law,  that  pay- 
ment of  part  of  a  debt,  with  an  agreement  simply  to 
forbear  the  rest^  is  void,  on  account  of  the  want  of  con- 
sideration :  Fitch  ▼•  Sutton  (a).  In  this  case  I  cannot 
eay  there  was  any  consideration  for  the  agreement  at 
the  time  it  was  made ;  and,  if  the  consideration  is  to  be 
supposed  to  arise  out  of  the  delay  which  has  since  taken 
place,  tiiere  are  other  circumstances,  which,  with  refer- 
ence to  that  point,  must  be  taken  into  consideration. 


1844. 


Otkrtok 

V, 

Bawister. 


Judffm^nt, 


John  Banistery  as  trustee  to  the  parties,  was,  in  a 
sense,  bound  to  inform  them  what  their  interests  were 
in  the  trust-funds;  and,  therefore,  what  their  rights 
were  as  against  tiie  trustees.  If  Cottle  could  be  shewn 
to  have  acted  for  these  parties  as  their  solicitor,  ad- 
versely to  the  Defendant,  I  will  not  say  the  case  might 
not  have  required  a  different  consideration.  It  does 
not,  however,  appear  in  what  situation  Cottle  stood 
with  r^ard  to  the  respective  parties.  The  Plaintiffs 
were  infants  at  the  time  of  the  transaction,  and  the 
biU  alleges  that  the  release  was  not  read  over  to  them. 
Cottle  is  dead :  his  clerk,  who  was  present  as  an  attest- 
ing witness,  has  been  examined,  and  the  Defendant  has 
not  sought  to  rebut  the  allegation  of  the  bill,  by  asking 
lum  whether  the  release  was  read  over,  or  not  I  give 
entire  credit  to  the  statement  of  the  Defendant  John 
Banister.  Morally  speaking,  he  is,  no  doubt,  innocent. 
I  look  upon  the  whole  transaction  as  the  act  of  James. 
The  result,  however,  as  it  appears  to  me,  is,  that  this  is 


VOL.  ui. 


(a)  5  East,  230. 
M  M 


H.  W. 
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not  an  agreement  which  would  be  bindmg  in  equity,  un- 
less the  subsequent  delay  was  such  as  to  raise  a  con- 
sideration to  support  it;  but  no  such  case  has  been  sug- 
gested. James  is  represented  by  all  parties  as  haYiug 
been  insolvent  firom  the  b^inning.  I  think  I  cannot 
refuse,  according  to  strict  law,  to  decree  an  account  of 
what  is  due  to  the  Plaintifffl  in  respect  of  the  capital 
stock  and  dividends,  inserting  in  the  decree  a  direction 
to  allow  the  Defendant  the  two  sums  of  225L  which  he 
has  already  pdd  to  the  Plaintiffs.  No  costs  to  be  given 
to  the  hearing,  further  directions  and  the  subsequent 
costs  being  reserved. 


Nov,  25M. 

Order  for  leave 
to  enter  the  aer- 
vice  of  a  copy 
of  the  biU  un- 
der the  24th 
Order  of  Au- 
gust, 1841,  on 
Uie  statement 
at  the  bar,  that 
the  draft,  as 
settled  by  coun- 
sel, contained 
no  prayer  for 
account,  pay- 
ment, convey- 
ance, or  other 
direct  relief 
against  the  De- 
fendant, with- 
out  requiring 
an  affidavit  of 
that  fact  or  ex- 
planation of 
the  nature  of 
the  suit. 


HUDSON  V.  DUNGWORTH. 

X  HE  affidavit  of  service  of  a  copy  of  the  bill  did  not 
state  that  no  direct  relief  was  thereby  prayed  against 
the  Defendant  so  served ;  but 

Mr.  TV,  T.  S.  Danzely  moving  to  enter  the  memoran- 
dum under  the  Order  XXIV  of  August,  1841,  said,  that 
the  draft,  as  settled  by  him,  prayed  no  such  relief;  and 
he  was  instructed  that  the  bill  on  the  file  was  a  copy  of 
that  draft :  Mawhood  v.  Labouchere  (a). 

Ordered' 


(a)  12  Sim.  362. 

The  note  to  the  case  of  Welch  ▼.  Welch^  1  Hare,  593,  as  qualified 
by  Broughton  ▼.  Broughtorit  ante,  335,  and  the  above  case,  appevs 
to  point  out  all  the  evidence  which  is  required  by  the  Comrt  on  the 
motion  for  leave  to  enter  the  memorandmn  of  service* 
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KIRK  i;.  EDDOWES.  mLfiih 

June. 

•  EDDOWES,  by  his  will,  dated  in  June,  1827,  Thetcsutor 
after  directing  that  his  debts,  and  funeral  and  testa-  tJam'of  3000/. 
mentary  expenses,  should  be  pdd  by  his  executors,  and  for'her^M^^wtUe 
bequeathing  his  household  goods  and  furniture  to  his  ^^f  ^r  l>fc» 

J        ,  — ,y.     xir^T  T.I  1  IT   '^^^  remainder 

daughter,  Elizabeth  Kirky  gave,  devised,  and  bequeathed  to  her  chUdren 
all  and  every  his  messuages,  cottages,  closes,  lands,  te-  Jl^^fnt;  and,in 
Dements,  hereditaments,  and  real  estate,  situate  in  the  ^*^?^'  *^^/P' 

pomtment,  to 

county  of  Leicester^  or  elsewhere ;  and  also  all  and  sin-  her  children 
gular  his  monies,  securities  for  money,  stock  in  trade  provisions  for 
plate,  wines,  horses,  books,  book  debts,  sum  and  sums  of  ad^i^cement 
money,  and  securities  for  money,  which  should  be  due  and  *n^  ^^^  *^«  ***^- 

,  /  stitution  of  their 

owing  to  him  at  the  time  of  his  decease;  and  also  the  fix-  issue;  and  sub- 

tures  in  and  about  his  dwelling-house,  shop,  and  premises,  nuity.  Mid*to" 

and  all  other  his  personal  estate  and  eflPects  whatsoever,  devised'and  be- 

(not  thereinbefore  by  him  disposed  of),  unto  and  to  the  queathed  all  the 

^    ,  ,         ,  residue  of  his 

use  of  his  son  John  Henry  Eddowesy  his  heirs,  executors,  real  and  per. 
administrators,  and  assigns;  subject  nevertheless  to,  and  (Naming  sccu- 
the  testator  thereby  charged  the  same  estates  respectively  "*^?  ^°f  "??" 

J  ci  r  J     ngy^  Qnto  his 

with,  the  payment  of  the  sum  of  3000/.,  and  the  annuity  son  absolutely. 
of  lOOi  thereinafter  bequeathed.  And  the  testator  gave  of  the  wiU,  the 
and  bequeathed  unto  his  brother  Storer  JEddowes,  for  his  ^^^Jghtcr  ^ 

and  her  hua- 
iMnd  a  promisaory  note  for  500/.  then  due  to  the  testator.  In  a  suit  by  the  children  of  the 
daughter  against  the  son,  claiming  to  have  the  legacy  of  3000/.  invested  and  secured  for  their 
benefit,  the  Defendant  tendered  parol  evidence  that,  after  the  date  of  the  will,  the  testator 
was  requested  by  his  daughter  to  confer  some  benefit  on  her  husband,  and  that,  thereupon, 
the  testator  gave  her  the  promissory  note,  declaring  that  it  was  to  be  in  part  satisfaction  of 
the  legacy  of  3000/. ;  and  that  the  testator  was  advised  by  his  solicitor,  that  it  was  not  neces- 
sary to  alter  his  wiU  to  give  it  that  effect : — Held^  that  this  evidence  was  admissible,  as 
constitnting  an  essential  part  of  a  transaction  subsequent  to,  and  independent  of,  the  will, 
of  which  subsequent  transaction  there  was  no  evidence  in  writing. 

That  the  parol  evidence  was  not  received  as  evidence  of  revocation  or  alteration  of  any 

Crt  of  the  will,  but  as  evidence  of  a  transaction,  whereby  the  legatee  had  received  part  of 
r  legacy  by  anticipation. 

That  the  advance  to  the  daughter  and  her  husband  was  an  ademption  pro  tanto  of  the 
legacy  bequeathed  by  the  will  for  the  benefit  of  the  daughter  and  her  children. 

Whether,  if  the  children  had  been  all  living  at  the  date  of  the  will,  and  been  named 
therein  individually,  and  not  merely  described  as  a  class,  the  advance  would  have  been  an 
ademption,  qumre, 

VOL.  III.  N  N  H.  W. 


r. 
Eddowss. 

Siatememi. 


610  CASES  IN  CHANCERY. 

1844.  life,  an  annuity  of  lOOL,  to  be  yearly  issuing  out  of  the 
Kirk  8^d  1^  estate.  And  the  testator  thereby  gave  and 
bequeathed  unto  his  son  John  Hertryy  and  his  brother 
Storery  their  executors  and  administrators,  the  sum  of 
30002.,  to  be  paid  into  their  hands  at  the  expiration  of 
twelve  months  next  afler  his  (the  testator's)  decease, 
upon  trust  to  invest  the  same,  at  interest,  on  government, 
real,  or  other  good  security ;  and  stand  possessed  thereof^ 
upon  trust  to  pay,  apply,  and  dispose  of  the  interest, 
dividends,  and  produce  thereof,  from  time  to  time,  as  the 
same  should  become  due,  unto  his(the  testator's)  daughter 
Elizabeth  Kirk,  and  her  assigns,  during  her  life,  to  and 
for  her  own  sole  and  separate  use  and  benefit ;  and,  firom 
and  after  her  decease,  upon  trust  for  such  one  or  more 
of  the  child  and  children  of  the  siud  Elizabeth  JSSrk  as 
she  should,  by  deed  or  will  duly  executed,  notwith- 
standing her  coverture,  direct  or  appoint ;  and,  in  de&olt 
of  such  direction  or  appointment,  in  trust  for  all  and 
every  the  child  or  children  of  his  said  daughter  respect- 
ively, to  be  vested  upon  their  attuning  twenty-one;  or 
to  be  sooner  paid  or  applied  for  their  preferment  or  ad- 
vancement, as  therein  mentioned ;  and,  in  the  meantime, 
to  pay  and  apply  the  interest  and  produce  thereof  to  and 
for  the  benefit  of  such  child  or  children  as  therein  men- 
tioned, with  a  provision  for  survivorship  among  sudi 
children,  and  also  a  provision,  in  case  any  one  or  more  of 
the  said  children  should  die  under  twenty-one,  leaving 
lawful  issue,  that  such  issue  should  stand  in  the  place  of 
their  parent,  as  therein  mentioned ;  and,  in  case  the  tes- 
tator's said  daughter  should  die  without  leaving  issue  her 
surviving,  or,  leaving  such,  they  should  all  die  und^ 
twenty-one,  without  leaving  issue  as  thereinbefore  men- 
tioned, then  upon  trust  to  pay  and  apply  the  said  sum 
of  3000/.,  and  the  interest  due  thereon,  unto  his  son,  the 
said  John  Henry  Eddowes,  his  executors,  administraton^ 
and  assigns  absolutely.     And  the  testator  appointed  his 
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said  son  and  brother  his  executors.  The  testator  died 
in  1827.  At  the  date  of  the  will  of  the  testator^  his 
daughter  JEKzabeth  had  one  child  living:  two  other 
children  of  the  daughter  were  bom  after  the  testator's 
death.     The  husband  of  the  daughter  died  in  1833. 

The  bill  was  filed  in  1842,  hj  the  three  children  of 
Elizabeth  Kirk,  against  John  Henry  Eddawes,  (Starer 
Eddowes  being  also  a  Defendant,  and  certain  assignees 
of  his  annuity  and  Elizabeth  Kirk  being  made  Defend- 
ants bj  service  of  the  copy  of  the  bill  upon  them), 
claiming  the  benefit  of  the  legacy  of  3000/.,  (as  a  fund 
yet  unappointed),  and  praying  that  the  same  might  be 
raised,  secured,  and  applied  according  to  the  trusts  of 
the  will,  and  for  a  new  trustee  in  the  place  of  Starer 
Eddowes,  who  was  insolvent. 


1844. 


Kirk 

V. 

Eddowes. 


Siatemeni. 


Bill. 


The  Defendant  John  Henry  Eddowes^  by  his  answer, 
admitted  assets  of  the  testator  to  pay  the  entire  le- 
gacy, and  stated,  that  he  had  invested  the  sum  of  2500L 
npon  the  trusts  expressed  in  the  will,  for  the  benefit  of 
EKzabeih  Kirky  and  the  Plaintiffs,  her  children.  The 
Defendant  stated,  that,  shortly  after  the  date  of  the  will, 
the  testator  gave  Elizabeth  Kirk  a  sum  of  500/.,  then 
due  to  him  from  one  Warner^  on  his  promissory  note,  by 
giving  up  such  promissory  note,  and  procuring  Warner, 
in  satisfaction  thereof^  to  make  and  deliver  to  Elizabeth 
Kirk  another  promissory  note  for  the  like  sum,  which 
Bum  had  since  been  received,  either  by  Elizabeth  Kirk 
or  her  deceased  husband:  that  such  gift  was  made 
under  the  following  circumstances : — Shortly  afiier  the 
date  of  the  will,  the  testator  informed  Elizabeth  Kirk 
of  the  provision  he  had  thereby  made  for  herself,  and 
her  children,  whereupon  she  expressed  herself  dissatis- 
fied that  the  whole  legacy  had  been  tied  up,  saying,  she 

NN  2 
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1844.  knew  her  husband  was  in  debt;  and  the  testator  then 
said,  that  he  had  500L  on  fFamer^s  note,  which  he  would 
give  her  on  account  of  the  legacy  given  her  hj  his  will: 
that  the  3000L,  and  the  annuity  to  Starer  Eddowes^  was 
a  full  half  of  his  property,  and  he  wished  them  to  be 
equal :  that  the  Defendant  thereupon  asked  the  testator 
whether  it  would  not  be  necessary  to  alter  his  will,  and 
the  testator  replied,  that  he  would  ask  Mr.  Cradock  (his 
solicitor)  whether  that  would  be  necessary :  that  the  tes- 
tator afterwards,  and  before  he  perfected  the  gift  of  the 
note,  and  with  reference  thereto,  inquired  of  Mr.  CWi- 
doch  whether,  if  he  gave  Mr.  Kirk  5002L,  on  account  of 
the  legacy,  it  would  go  in  part  payment  thereof,  and 
Mr.  Cradock  told  the  testator  that  it  would,  and  the  gift 
was  completed  on  the  faith  of  that  assurance,  and  pro 
tanto  in  satisfaction  of,  and  substitution  for,  the  l^acy 
ofSOOOt 

By  the  evidence  of  Storer  Eddowes  it  appeared,  that 
a  conversation,  to  the  effect  stated  in  the  answer,  took 
place  in  the  latter  part  of  July,  or  in  the  month  of  Au- 
gust, 1827,  on  an  occasion  when  only  the  testator  and 
the  Defendants  (his  brother  (the  witness),  and  his  son 
and  daughter)  were  present,  and  that  the  note  was  there- 
upon given  up  to  Warner^  and  a  new  note,  for  the  same 
amoimt,  made  by  Warner ^  payable  to  Mr.  or  Mrs.  Kirk; 
and  Mr.  Cradock  deposed,  that,  in  the  latter  end  of 
July,  or  early  in  August,  1827,  he  attended  the  testator 
as  his  attorney,  and  was  informed  by  him  that  he  had 
given  his  daughter  IVamer's  note  for  500/.,  which  sum  it 
was  his  wish  should  go  in  part  of  the  legacy  given  to 
her  by  his  will ;  and  that,  in  answer  to  an  inquiry  by 
the  testator,  he  {Cradock)  informed  him,  that,  if  his  in- 
tention that  it  should  go  as  part  of  the  legacy  was 
clearly  understood  by  all  parties  interested,  it  was  not 
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necessary  to  alter  his  will ;  and  that  the  testator  there- 
upon expressed  his  determination,  in  consequence  of  such 
advice,  not  to  make  any  alteration  in  his  wilL  At  the 
hearing, 

Mr.  RomiUy  and  Mr.  Rogers^  for  the  Plaintiffs, 
claimed  their  legacy  of  300O2L,  under  the  will,  and  sub- 
mitted, that  the  transfer  by  the  testator  to  his  daughter 
of  one  of  the  securities,  which  he  held  for  a  sum  of 
money,  although  made  after  the  date  of  his  will,  could 
not  affect,  or  to  any  extent  adeem,  the  legacy  to  the 
Plaintifi.  The  disposition  of  the  two  gifts  was  wholly 
different.  A  gift  to  A.  could  not  adeem  a  previous 
legacy  to  B.  The  circumstances  raised  no  presumption 
agunst  the  title  of  the  Plaintiffs  to  the  entire  legacy ; 
and  the  conversations  or  declarations  of  the  testator  were 
not  admissible  in  evidence.  It  was  only  to  rebut  a  pre- 
sumption of  law,  which  arose  upon  the  facts,  or  to  for- 
tify such  a  presumption,  when  evidence  had  been  ad- 
duced on  the  other  side  to  rebut  it,  that  parol  evidence 
was  received. 


1844. 


Antwer* 
Argument, 


Mr.  Walker  and  Mr.  WiUcocky  for  the  Defendants, 
tendered  the  evidence  of  the  conversation  which  took 
place  between  the  testator  and  his  son  and  daughter, 
and  the  solicitor  of  the  testator,  with  respect  to  the  de- 
livery of  the  promissory  note  of  Warner  to  Mrs.  JGrA, 
and  the  deckurations  of  the  testator  at  that  time  (a),  and 
submitted  that  the  evidence  was  admissible,  not  as  af- 
fecting the  will,  but  as  part  of,  and  explaining,  a  subse- 
quent transaction.  The  evidence,  if  received,  clearly 
shewed  that  the  500/.  was  advanced  towards,  and  as 
part  of^  the  daughter's  portion.     The  circumstance  that 


(a)  P.  512. 
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Argument, 


the  portion  was  settled  by  the  will  upon  the  daughter 
and  her  family  did  not  deprive  it  of  the  character  of  a 
portion ; — it  was  the  ordinary  mode  of  dealing  with  a 
gifl  to  a  daughter.  Her  children  took  an  interest  only 
through  her^  and  not  independently  of  her;  and  an  act 
which  affected  her  right  in  the  substance  of  the  gift 
wouldy  in  the  same  measure,  affect  the  derivative  right 
of  her  children. 


The  cases  mentioned  in  the  judgment,  and  Scatton  v. 
Scotton  (a),  Hale  v.  Acton  (6),  Alkyn  v.  AUeyn  (c),  JBet 
lasts  V.  Utkwatt  {d)y  Shttdal  v.  Jehyll  {e)y  Jtoame  v. 
jRoome  {f)y  Holmes  v.  Holmes  [g\  FrematUle  v.  Bankes{h)f 
Osborne  v.  Duke  of  Leeds  (i).  Trimmer  v.  Bayne  (A), 
Mackenzie  v.  Mackenzie  (/),  Wharton  v.  Lord I}urham{m), 
Weall  V.  Bice  (n),  Booker  v.  AUen  (p)^  Lloyd  v.  Hanoeyif)^ 
and  Sheffield  v.  Earl  of  Coventry  {q),  were  cited,  and 
commented  upon. 


Judgment, 


Vice-Chancellor  : — 

Henry  JEddowes,  the  testator  in  the  cause,  by  his  will 
gave  his  real  and  personal  estate  to  his  son,  the  Defend- 
ant John  Henry  Eddowes^  absolutely,  charged  with  an 
annuity  of  100/.  to  the  testator's  htoihi&r  Storer  Eddoweiy 


(a)  1  Str.  236. 
(6)  2  Ch.  Rep.  35. 
(c)  2  Ves.  37. 
{d)  1  Atk.  428. 
(e)  2  Atk.  516. 
(/)  3  Atk.  181. 
Ig)  1  Bro.  C.  C.  555. 
\h)  5  Ves.  85. 
(i)  Id.  384. 


(*)  7  Vee.  508. 

(/)  2  Ru88.  262. 

\m)  5  Sim.  297  ;  S.  C,  3  MyL 
&  K.  472;  S.  C,  3  CI.  &  FIb. 
146. 

(fi)  2  Ru88.  &  Myl.  251. 

(o)  Id.  270. 

(  jp)Id.310. 

\q)  Id.  317. 
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for  his  life,  and  with  a  capital  sum  of  3000/.  to  the  De-         1344. 

fendant  Mrs.  Kirky  for  her  life,  for  her  separate  use^ 

with  remainder  to  such  of  her  children  as  she  should 

appoint;  and,  in-  default  of  appointment,  amongst  her 

children,  to  vest  at  twenty-one,  with  benefit  of  survi-     •^•«fy"»«^- 

Yorship  amongst  them,  in  case  of  a  child  dying  under 

twenty-one  without  issue,  and  substituting  the  issue  of 

any  child  who  should  die  under  twenty-one,  leaving  issue, 

for  such  child.     Such  generally  is  the  scope  of  the  vrill. 

The  Plaintifis,  who  are  children  of  Mrs.  Kirh^  have  filed 

their  bill  to  recover  the  30002. 

The  right  to  2500/.,  part  of  the  3000/.,  is  admitted; 
but  John  Henry  Eddawes  contends,  that  the  remaining 
500L  has  been  adeemed  by  an  advance  to  that  amount, 
alleged  to  have  been  made  by  the  testator  after  the  date 
of  his  wilL  The  Defendant,  admitting  that  the  case  of 
Pym  V.  Lochyer  (a)  will  apply  to  the  circumstances  of 
this  case,  has  not  contended  that  the  alleged  advance 
was  an  ademption  of  more  than  500iL  of  the  legacy. 
Evidence  in  support  of  Defendant's  case  was  tendered 
by  the  Defendant,  and  in  part  objected  to  by  the  Plain- 
liiF;  but,  by  consent  of  the  Plaintiflfs  counsel,  the  evi- 
dence was  read  de  bene  esse ;  and,  if  the  evidence  be 
admissible,  I  think  it  establishes,  in  accordance  with  the 
case  made  by  the  answer,  that  the  testator  did,  at  Mrs. 
KirVs  instance  and  request,  ^ve  her  husband  500/.,  by 
giving  him  a  note  of  one  Warner  for  that  sum ;  and  that, 
at  the  time  of  doing  so,  he  declared,  that  he  gave  it  in 
part  satisfaction  of  the  share  of  his  property  ^ven  her 
by  his  wilL  This  may  be  subject  only  to  a  question, 
whether  the  6001  originally  due  upon  Warner^ $  note  was 
ultimately  paid. 

(a)  5  Myl.  &  Cr.  29. 


Judgmeni, 
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1844.  [His  Honor  read  the  evidence  of  the  solicitor,  of  the 

declarations  of  the  testator.] 

The  question  in  its  legal  bearings  is,  to  some  extent 
at  least,  free  from  doubt  The  bequest  by  the  will, 
separately  considered,  is  dear.  The  ^ft  of  Warweft 
note,  at  a  time  subsequent  to  the  will,  is  dear.  Hie 
two  gifts  being  separate  and  distinct,  both  primft  fiide 
will  take  effect.  The  gifl  of  Warner^ s  note,  at  all  events, 
is  to  stand ;  and  the  question  to  be  dedded  is,  whether 
the  gifl  by  the  will  is  adeemed,  pro  tanto,  by  the  giftof 
Warner* $  note.  For  the  sake  of  brevity,  I  will  call  the 
will  the  Jirsty  and  the  gifl  of  Wamer^s  note  the  second, 
transaction ;  although,  in  fact,  the  gift  of  JVamet's  note 
was  perfected  before  the  will  came  into  operation.  The 
way  in  which  I  have  stated  the  question  presents  it  for 
judgment  in  its  most  convenient  form.  No  question  is 
made  as  to  the  legal  effect  of  the  wiU,  separatdy  taken; 
nor  is  any  question  made  that  the  second  transaction, 
whatever  it  was,  at  all  events  is  to  stand.  The  questions 
I  have  to  consider  are  two, — first,  as  to  what  the  second 
transaction  really  was, — and  secondly,  as  to  the  effect,  if 
any,  of  the  second  transaction  upon  the  first. 

Where  similar  questions  have  arisen  upon  gifls  given 
by  two  distinct  instruments,  the  law  as  to  the  admissi- 
bility of  parol  evidence  has,  I  believe,  been  long  since 
settled.  In  such  cases  the  rule  of  law  applies,  that 
written  instruments  cannot  be  added  to,  or  explained 
by,  parol  evidence ;  and,  therefore,  unless  the  second  in- 
strument, in  express  terms,  or  by  presumption  of  law, 
adeems  the  gifl  made  by  the  instrument  of  earlier  date, 
no  question  can  arise.  Both  instruments  wiU  take 
effect.  Agidn,  if  the  second  instrument  in  terms  adeems 
the  gifl  by  the  first,  it  could  not,  I  apprehend,  be  con- 


CASES  IN  CHANCERY. 


517 


tended  that  it  would  not  produce  its  intended  effect ;  a 
party  claiming  under^  and  having  taken  the  benefit  of  it, 
could  not  claim  that  benefit,  and  at  the  same  time  refuse 
to  give  full  effect  to  it.  If^  however,  the  second  instru- 
ment do  not,  in  terms,  adeem  the  first,  but  the  case  is  of 
that  class  in  which,  from  the  relation  between  the  author 
of  the  instrument,  and  the  party  chuming  under  it,  (as 
in  the  actual  or  assumed  relation  of  parent  and  child), 
or  on  other  groimds,  the  law  raises  a  presumption,  that 
the  second  instrument  was  an  ademption  of  the  gift  by 
the  instrument  of  earlier  date,  evidence  may  be  gone  into 
to  shew  that  such  presumption  is  not  in  accordance 
with  the  intention  of  the  author  of  the  gift ;  and,  where 
evidence  is  admissible  for  that  purpose,  counter-evi- 
dence is  also  admissible.  In  such  cases,  the  evidence 
is  not  admitted,  on  either  side,  for  the  purpose  of  proving, 
in  the  first  instance,  with  what  intent  either  writing  was 
made;  but  for  the  purpose  only  of  ascertaining  whether 
the  presumption  which  the  law  has  raised  be  well  or  ill 
founded.  For  this  it  will  be  sufficient  to  refer  to  the 
case  of  Hurst  v.  Beach  (a),  and  the  cases  cited  in  the 
elaborate  judgment  of  the  Lord  ChanceUar  of  Ireland^  in 
the  late  case  oi  Hall  v.  HiU(b)j  in  which  he  fully  con- 
siders the  effect  of  acts  inter  vivos  in  adeeming  legacies, 
Hartopp  V.  Hartopp{c\  Potoys  v.  Mafi^ld(d)y  and 
numerous  other  cases.  In  this  case,  the  advance  of  500/L 
was  afler  the  date  of  the  wilL  This,  the  second  trans- 
action, however,  is  not  evidenced  by  any  writing ;  and 
the  technical  rule  to  which  I  have  referred,  against  ad- 
mitting evidence  to  prove  what  was  the  intention  of  the 
parties  to  that  transaction,  does  not,  therefore,  apply. 
The  question  is,  whether  any  other  rule  applies,  which 


1844. 


Judgwuni. 


(a)  5Madd.351. 

(6)  1  Dru.  &  War.  94. 


(c)  17  Ves.  192. 

{d)  3  Myl.  &  Cr.  359. 


518  CASES  IN  CHANCERY. 

1844.  ahall  exclude  the  evidence.  In  order  fully  to  try  this 
case,  I  will  first  suppose  the  30002.  to  have  been  giyen 
absolutely  to  Mrs.  Kirk^  for  her  separate  use. 


ifwefi .  ,pj^^  Defendant's  evidence  was  not  objected  to,  nor 
could  it  have  been  successfully  objected  to,  so  far  as  it 
went  to  shew  the  ^ft  of  Wamer^s  note,  its  amount,  and 
other  circumstances  attending  it,  with  the  exception  of 
the  testator's  declarations  accompanying  the  gift.  F(» 
the  Court  which  has  to  decide  whether  the  transaction 
has  effected  a  partial  ademption  of  the  legacy  must 
know  what  the  transaction  was;  but  the  declarations  of 
the  testator,  accompanying  the  transaction,  were  ob- 
jected to.  Why  should  those  accompanying  dedaratioiiB 
not  be  admissible?  They  are  of  the  essence  of  the 
transaction,  and  the  truth  of  the  transaction  itself 
cannot  be  known  to  the  Court  without  them.  The  rule 
which  would  exclude  the  evidence,  if  the  intention  of 
the  parties  had  been  expressed  in  writing,  does  not 
apply.  I  assume,  that,  if  the  intention  of  the  parties,  as 
proved  by  the  evidence,  had  been  in  writing,  it  could 
not  be  contended,  on  the  part  of  Mrs.  Kirk^  to  whom 
the  legacy  was  given  for  her  separate  use  absolutelj, 
that  a  payment  to  her  husband  of  the  amount  of  her  le- 
gacy, at  her  instance  and  at  her  request,  would  not  have 
precluded  her  from  claiming  it  under  her  father's  will; 
or,  in  other  words,  that  the  advance  made  under  such 
circumstances  would  not  have  adeemed  the  legacy.  If 
that  be  not  so,  the  argument  must  be,  that  an  advance 
made  by  a  testator  to  one  of  his  legatees,  under  an  agree- 
ment in  writing,  that  the  legatee  shall  accept  the  advance 
in  full  satisfaction  of  his  legacy,  would  leave  the  legatee 
at  liberty  to  claim  the  legacy,  notwithstanding  the  agree- 
ment; and,  if  such  an  argument  be  not  admisdble,  the 
declarations  of  tiie  testator  must  be  admissible  in  the 
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case  I  am  now  supposingy  unless  there  be  some  rule  of 
law  which  hinders  a  transaction,  like  that  which  the 
Defendant  relies  upon,  from  being  valid  unless  it  be  evi- 
denced by  writing.  This,  however,  cannot  be  success- 
fully contended  for.  The  evidence  does  not  touch  the 
wiU;  it  proves  only  that  a  given  transaction  took  place 
after  the  will  was  made,  and  proves  what  that  trans- 
action was,  and  calls  upon  the  Court  to  decide  whether 
the  legacy  given  by  the  will  is  not  thereby  adeemed. 
Ademption  of  the  legacy,  and  not  revocation  of  the  will, 
IB  the  consequence  for  which  the  Defendant  contends ; 
a  distinction  which  is  marked  by  Lord  Hardwicke  in  the 
case  of  BoseweU  v.  Bennett  (a).  The  Defendant  does 
not  say  the  will  is  revoked ;  he  says  the  l^atee  has 
received  his  legacy  by  anticipation. 

In  principle,  therefore,  I  cannot  see  my  way  to  reject 
the  evidence  in  question. 

How,  then,  does  the  case  stand  upon  authority  ?  The 
cases  of  Monck  v.  Lord Monck(b)i  Rosewelly.  Bennett  (a), 
TheUusson  v.  Woodford  (c).  Bell  v.  Coleman  (d).  Biggie^ 
Stan  V.  Chubb  (e),  Hoskins  v.  Hoskins{f)y  Chapman  v. 
Salt  {g\  Powel  v.  Cleaver  (/i),  Grave  v.  Lord  Salisbury  (i). 
Ex  parte  Dubo8t(k)y  and  Shudal  v.  Jekyll  (/),  are  all  au- 
thorities in  favour  of  admitting  the  evidence.  In  Hall  v. 
HiUj  the  Lord  Chancellor  of  Ireland  refers  (m),  with 
marked  approbation,  to  the  cases  of  Rosewell  v.  Bennett^ 
BiggleMton  v.  Grubby  and  Monck  v.  Lord  Monck,  upon  this 
point.     I  am  aware  that  an  argument  may  be  raised,  as 


1844. 


Judgmemt, 


{a)  3  Atk.  77. 

(6)  1  Ba.  &  Bea.  298. 

(c)  4  Madd.  420. 

(J)  5  Madd.  22. 

\e)  2  Atk.  48. 

(/)  Prec.  Chan.  263. 

{g)  2  Vera.  646. 


(A)  2  Bro.  C.  C.  499. 
(i)  1  Bro.  C.C.425;  18  Yea. 
152. 

(Ar)  18  Ves.  140. 

(0  2  Atk.  516. 

(w)  IDru.  &War.  118. 
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1844.  to  how  far  the  admission  of  the  evidence,  in  the  cases  I 
have  cited;  or  the  greater  part  of  them^  may  be  referred 
to  the  principle  to  which  I  have  before  adverted — ^that 
of  applying  it  to  a  presumption  first  raised  by  the  Court 
udgmen  .  g^^jj  ^^  aigument,  however,  will  be  found,  upon  exa- 
mination, not  to  be  sustidnable ;  for,  if  the  law  wodd, 
in  those  cases,  have  ndsed  the  presumption,  ihe  evidence 
which  was  objected  to  was  unnecessary, — there  being  no 
evidence  to  coimtervail  the  presumption.  But  the  evi- 
dence, though  objected  to  in  some  of  the  cases,  was  re- 
ceived, and,  therefore,  must  have  been  read  to  prove 
what  the  transaction  was.  And  it  is  remarkable  that» 
in  TheUussan  v.  Woodford^  although  the  exception  to 
the  Master's  report  raised  the  question,  whether  the  evi- 
dence was  admissible,  the  eminent  counsel  who  argued 
against  the  ademption  barely  threw  out  a  question, 
whether  the  evidence  was  admissible,  without  aiguing 
against  its  admissibility;  and  Sir  John  Ijeach  said, 
^^  This  is  not  a  case  of  implication,  but  of  express  de- 
claration." 

Admitting,  therefore,  in  the  fullest  manner,  that  parol 
evidence  is  inadmissible  to  prove  that  a  will  or  other 
written  instrument  was  intended  to  have  an  effect  not 
expressed  in  it,  still,  with  the  opinion  of  the  Lord  Chan- 
cellor of  Ireland^  so  recently  expressed  upon  the  point, 
and  the  other  authorities  I  have  referred  to,  supporting 
the  opinion  which  I  individually  entertain,  that  the  evi- 
dence is  admissible,  I  shall  receive  it 

The  subject  has  been  very  elaborately  considered  by 
Mr.  Roper  (a).  I  cannot  but  think  the  learned  writer 
has  not  sufficiently  kept  in  mind  the  distinction  between 
ademption  and  revocation,  nor  between  the  cases  in 

(a)  Tr.  on  Legacies,  Vol.  I.,  p.  341  et  aeq. 
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which  the  intention  of  the  parties  has  been  reduced  into 
writing,  and  those  in  which  the  Court  has  had  to  ascer- 
tain,  bj  parol  evidence  only,  what  the  parties  had  done. 
It  was  saidy  that  there  was  a  distinction  in  this  case,  in- 
asmuch as  the  advance  was  made,  not,  as  in  the  cases 
dted,  to  the  legatee  herself,  but  to  the  husband  of  the 
legatee.  That  circumstance  might  be  material  upon  the 
question  of  implied  ademption,  but  it  cannot  affect  the 
question  of  admitting  or  rejecting  the  evidence  to  prove 
what  the  transaction  was.  In  more  t^an  one  of  the  cases 
cited  the  same  circumstance  occurred. 


1844. 


Judgment, 


In  the  preceding  observations  I  have  supposed  the 
30002L  to  have  been  given  to  Mrs.  Kirk  absolutely :  it 
was,  in  fact,  given  to  her  for  life,  for  her  separate  use, 
with  remainder  to  her  children,  as  a  class ;  and  it  re- 
mains to  be  seen  whether  that  circumstance  alters  the 
case.  My  opinion  is,  that  it  makes  no  difference.  I  do 
not  mean  to  decide  that  a  legacy  to  A.  can  be  adeemed 
by  a  mere  advance  to  another  person  than  A.  That 
might  be  simple  revocation,  and  not  ademption.  Nor  do 
I  mean  to  decide,  that,  if  in  this  case  the  bequest  had 
been  to  Mrs.  jKirrA:  for  life,  with  remainder  to  children 
living  at  the  time,  and  named  in  the  will,  the  bequest 
to  the  children  could  have  been  affected  by  the  advance 
in  question.  I  give  no  opinion  upon  that  case.  But 
here  I  find  a  legacy  to  Mrs.  Kirky  for  her  separate  use, 
with  remainder  to  her  children  as  a  class :  that  I  think 
is  in  the  nature  of  a  portion  to  the  daughter  herself.  It 
is,  in  fact,  a  common  way  of  dealing  with  a  lady's  por- 
tion, upon  the  occasion  of  her  marriage.  A  provision 
for  herself,  and  her  children  afler  her,  is  the  use  of  her 
portion.  I  find  her,  in  effect,  requesting  her  father  to 
advance  part  of  her  fortune  to  her  husband,  and  he  does 
so,  declaring  at  the  time  what  his  testamentary  dispo- 
sitions are,  as  between  his  son  and  daughter,  and  what 
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Judgment. 
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hifl  intentioiiB  are  in  making  the  advance ;  and  the  500L 
10  accepted  upon  that  basis.  Carver  v.  Bawles(a)  is  an 
authority  in  favour  of  this  view  of  the  case,  as  are  manj 
of  Lord  EldoiCs  obeervaticMis  in  Trimmer  v.  Bajfne{K), 
which  is  rather  the  converse  of  the  present  case. 


Upon  the  whole,  not  holding  that  extrinmc  evidence 
can,  in  any  case,  be  admitted  to  alter,  add  to,  or  vary  a 
written  instrument,  or  to  prove  with  what  intention  an 
instrument  was  executed,— nor  that  dedarations  of  the 
testator,  made  at  any  other  time  than  contemporaneoosly 
with  the  advance,  and  as  part  of  the  transaction  the 
truth  of  which  I  am  bound  to  ascertain,  would,  in  this 
case,  be  admissible, — and  distinguishing  between  revoca- 
tion and  ademption, — I  am  of  opinion  that  this  evidence 
must  be  received. 


Minute,  Declare  that  the  legacy  of  3000/.  was  adeemed,  to  the  extent  of 

500/.,  by  the  gift  of  the  promissory  note  to  EUzaheth  Khrk  (e).  Let 
a  new  trustee  be  appointed  in  the  place  of  Sforer  Eddowes.  Refer  it 
to  the  Master  to  inquire  on  what  securities  the  legacy  of  2500/1  is  now 
invested.  Liberty  to  state  special  circumstances.  Resenre  fiirtber 
directions  and  costs. 


(a)  2  Rnss.  &  Myl.  301.  question  as  to  the  fact  of  the50(ML 

{h)  7  Yes.  508.  secured  by  the  note  having  been 

(c)  The    Plaintiffs  raised    no    realized.    See  p.  515. 
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%thand7ih 

DRAKE  V.  DRAKE.  2?nTand'^L 

BILL  of  discovery. — The  bill  alleged,  that  certain  An  agreement 
indentures  of  lease  and  release,  dated  the  Ist  and  2nd  of  the^^°of^ 
July,  1826,  were  made  and  executed  between  and  by  ?^*®  **y  * 
JV.  Drahe  the  elder,  of  the  first  part,  and  John  Drakcy  son  expressed 
the  Defendant,  W.  Drake  the  younger,  F.  Drakcy  S.  H.  dm2i<m;^ut " 
Drake,  and  the  Plaintiff,  Edwin  Drake,  of  the  second  ^•.^"iT"'* 

'  '  '  of  the  estate  ex- 

part;  reciting,  (as  the  fact  was),  that  W,  Drake  the  pressed  the  con- 

,_-  ,  .  ..  iii<«.i     sideration  of 

elder,  by  certain  agreements  m  wntmg,  dated  the  20th  natoraibTeand 
of  June,  1835,  contracted  with  the  parties  of  the  second  twubythe'son 
part  for  the  sale  and  conveyance  to  them,  respectively,  "^r  a  discovery 

of  the  conTey* 

of  the  therein-comprised  messuages  and  hereditaments,  anoe,  a  plea  of 
and  that  the  said  parties  of  the  second  part  were  in  pos-  in*wiithig^  wd 
session  of  such  premises  respectively,  imder  the  said  con-  *t**  ^^  ^"" 

\    ^  *    ^  •'  chase-money 

tract ;  and  that  it  is  by  the  said  indenture  of  release  wit-  had  never  been 
nessed,  that,  in  pursuance  of  the  said  contract,  and  in  con-  was  held,  under 
sideration  of  the  natural  love  and  affection  which  TF.  gtim^^be 
Drake  the  elder  had  and  bore  for  his  sons,  the  parties  of  defectWe,  in  not 

^  aTemng  that  the 

the  second  part,  he  the  said  W.  Drake  the  elder  thereby  money  was  dne. 
firranted  and  released  the  hereditaments,  therein  respect-      ®H^  of  diwo- 

o  ^  ^  ^         *  very  maid  of  an 

ively  mentioned,  to  the  use  of  the  said  parties  of  the  action  of  eject- 
second  part  respectively,  and  their  respective  heirs  and  that  the  Plain- 
assigns,  for  ever.  That  die  Defendant  John  Drake  had  112^^  p'ur- 
obtained  possession  of  the  messuasces  and  premises  so  chase  the  estate, 

.    T^  .      snd  that  the 

contracted  to  be  sold  to  the  Plaintiff,  and  also  of  the  said  Defendant  had 
indentures  of  lease  and  release ;  and  that  he  continued  Si©  unpdd  pur- 
in  possession  thereof;  and  that  the  Plaintiff  was  entitied,  ^»»cynoney. 
by  virtue  of  the  swd  indenture  of  release,  to  the  same  the  plea  is  no 

<!  .  n  M^   A       1*  •  t      'a  •      defence  to  the 

messuages  and  premises,  for  an  estate  of  inheritance  m  discovery;  bnt 
fee-simple  in  possession.  That  the  Plaintiff  had  lately  ^e^of  pro^*' 
commenced  an  action  of  ejectment  against  the  Defendant  tecting  the 

.  eqoitaJble  in- 

fer the  recovery  of  the  said  hereditaments,  but  was  not  terest  of  the 

able  to  go  to  trial  in  the  said  action  without  the  disco-  by  acrow-roit 

for  relief. 
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Staiement, 


very  of  the  said  indentures  of  lease  and  release ;  and  the 
bill  prayed  a  discoyery  of  the  same,  and  of  the  matters 
therein  mentioned  accordingly. 

The  Defendant  put  in  his  plea  and  answer;  and,  as 
to  so  much  of  the  bill  as  sought  discovery  of  the  indent- 
ures of  lease  and  release,  and  of  the  contents  thereof,  he, 
by  his  plea,  averred,  that  the  said  W.  Drake  the  elder, 
on  the  20th  of  June,  1835,  contracted  with  the  Phdn- 
tiff  for  the  absolute  sale  to  him  of  the  sdd  hereditaments, 
for  the  price  or  sum  of  ISOLy  and  that  a  memorandum 
of  such  agreement  was  signed  by  the  Plaintiff;  that  the 
Plaintiff  never  paid,  or  tendered,  or  offered  to  pay  to  W, 
Drake  the  elder  the  said  purchase-money ;  and  that  W. 
Drake  the  elder  continued  in  possession  of  the  said  here- 
ditaments until  his  death :  that  fV,  Drake  the  elder  died 
in  March,  1839,  having  given,  devised,  and  bequeathed 
all  his  real  and  personal  estate  to  the  Defendant,  his 
heirs,  executors,  &c.,  absolutely,  (subject  as  therein 
mentioned),  and  having  appointed  the  Defendant  his 
sole  executor,  who  had  duly  proved  the  said  will ;  and 
the  plea  averred,  that  the  testator  did  not,  in  his  life- 
time, promise  or  agree  to  release ;  and  that  the  Defend- 
ant had  never  released,  or  promised  or  agreed  to  release, 
the  Plaintiff  from  the  payment  of  the  said  sum,  or  any 
part  thereof. 


Argument. 


Mr.  Cooper  and  Mr.  Seltoyn,  for  the  plea,  submitted, 
that  the  Court  would  protect  the  equitable  right  of  the 
Defendant  to  hold  the  estate  until  the  purchase-money 
was  paid,  and  would  not,  therefore,  compel  a  discoveiy, 
which  would  enable  the  Plaintiff  to  succeed  in  ihe 
ejectment:  Drydeny.  Frost  (a),  Browne  v.  LockhartQi)^ 


(a)  3  Myl.  &  Cr.  670. 


{b)  10  Sim.  421. 
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Lemon  v.  Whitley  (a)y  WaUuoyn  v.  Lee  (b)y  Hoare  v. 
Parker  {c\  Hare  on  Discoyerj,  Part  IT.,  c.  3,  s.  3,  p. 
98. 

Mr.  RomiOy  and  Mr.  Barratt,  for  the  bill^  siuid^  the 
object  of  the  plea  was  to  exclude  the  Plaintiff  from  his 
l^al  remedy,  without  tendering  him  an  equitable  one. 
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Argument, 


Vice-Chancellor  : — 

Two  questions  arise  in  this  case ;  one^  whether  the 
matter  of  the  plea  is  sufficient  as  a  plea  in  bar;  the  other, 
whether,  supposing  it  to  be  sufficient,  it  is  pleaded  with 
suffident  ayerments. 


Judgment, 


On  the  first  question, — the  sufficiency  of  the  matter 
of  the  plea,  I  have  felt  much  difficulty.  This  is  a  mere 
bill  of  discovery  in  ud  of  an  ejectment.  To  this  disco- 
very the  Defendant  pleads  facts  which  do  not  raise  that 
single  issue  which  is  necessary  to  constitute  a  valid 
]dea,  unless  they  are  to  be  imderstood  as  resolving 
themselves  into  this  single  issue,  that  the  purchase- 
money  is  still  due.  Giving  the  Defendant  the  benefit  of 
this  construction  of  his  plea,  but  without  admitting  that 
he  is  entitied  to  it, — ^is  that  a  reason  why  he  should 
not  answer  the  bill  ?  I  do  not  deny  that  the  allegation, 
if  true,  may  entitie  the  Pldntiff  to  relief  in  equity;  my 
doubt  is,  whether  a  bill  in  equity  to  enforce  his  lien,  in- 
stead of  this  plea  to  tiie  discovery,  is  not  his  proper 
course.  The  all^ation,  if  true,  is  not  at  law  a  bar  to  the 
action;  and  if  the  plaintiff  is  entitied  to  the  relief  he 
seeks  at  law,  he  is  prim&  facie  entitied  to  discovery  alsa 
If  the  Plaintiff  is  entitied  to  recover  at  law,  his  right  to 

(a)  4  Ram.  423.        (b)  9  Yes.  24.        (c)  1  Bro.  C.  C.  578. 
VOL.  nL  GO  H.  W. 
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1844.  discovery  is,  pTmi&  facie,  incident  to  his  right  to  the  re- 
lief;  and  the  Defendant  can  no  more  refuse  to  give 
discoyerj  in  such  a  case  than  he  could  refuse  to  answer 
a  bill  for  relief  in  this  Court,  where  the  right  to  the 
^  *  relief  in  equity  could  not  be  controverted.  Then,  does 
the  fact  that  the  money  is  due  constitute  an  equitable 
defence  to  the  action  at  law  ?  The  indinalion  of  my 
opinion  is,  that  the  Plaintiff  can  have  the  benefit  of  that 
fact  only  upon  a  bill  filed  by  himself,  claiming  the  bene- 
fit of  his  lien  for  the  purchase-money  said  to  be  due. 
^  The  allowance  of  the  plea  would  dedde  nothing  between 
these  parties.  The  effect  of  allowing  the  plea  would  be 
to  compel  the  Plaintiff,  either  to  pay  the  money,  whether 
it  is  bon&  fide  due  or  not,  or  to  file  his  bill  to  have  the 
conveyance  delivered  up.  On  such  a  bill  I  should  not 
have  the  means  of  imposing  any  terms  upon  the  Defend- 
ant with  respect  to  the  action,  or  the  possession  of  the 
property.  A  decree  in  the  PlaintiflTs  fiivour  in  such  a 
suit  would  not  enable  me  to  relieve  the  Plaintiff  fixun 
the  necessity  of  again  bringing  his  ^ectment.  I  could 
make  no  decree  concluding  the  question  between  the 
parties;  nor  would  the  effect  of  allowing  the  plea  be  to 
give  the  Defendant  the  benefit  of  his  lien,  but  it  would 
or  might  give  him  the  benefit  of  an  equitable  defence  to 
the  ejectment  without  paying  the  price  the  Court  ought 
to  put  upon  it — that  of  his  submitting  on  his  part  to  do 
equity  to  the  Plaintiff.  But  if  the  Defendant,  instead 
of  filing  this  plea  to  the  discovery,  had  filed  a  bill  to 
enforce  his  lien  ufdf^  the  estate  in  respect  of  the  ISOLy 
and  had  obtained  the  conunon  injunction  to  restrain  the 
proceedings  in  ejectment,  I  might,  in  giving  him  his 
lien,  have  imposed  upon  him  the  terms  of  giving  judg- 
ment in  the  ejectment,  and  dealing  with  the  conveyance 
as  the  Court  might  direct.  In  such  a  suit,  the  matter 
in  contest  between  the  parties  might  be  finally  disposed 
of,  which  in  this  suit  it  cannot  be.     Attending  to  the 
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yery  special  and  limited  interest  which  the  Defendant 
has  in  the  property  sought  to  be  recovered  in  the  eject- 
menty  and  to  the  merely  temporary  consequence  of  allow- 
ing the  plea,  I  cannot  think  the  Defendant  has  taken  the 
right  course.  I  cannot  think  that  such  a  plea  would  have 
been  good  to  a  bill  by  the  Plaintiff  to  recover  possession 
of  the  deed,  although  the  Court  might  have  made  the 
payment  of  what  was  due  a  condition  of  the  decree  the 
Plaintiff  asked.  That  case  and  the  present  are  in  prin- 
ciple alike.  In  a  word,  (for  to  this  at  last  it  comes),  the 
Defendant's  only  defence  to  the  action  is  his  lien,  and 
that  lien  he  can  only  enforce  by  bilL  If  he  does  not 
choose  to  resort  to  that  mode  of  defence,  he  has  none. 


1844. 


Judgmemt, 


But  the  second  question  decides  me  to  overrule  the 
plea.  The  case  made  by  the  bill  is  simply  this :  that  a 
conveyance  was  made  and  executed  which  recited  certain 
agreements  in  writing  for  the  sale  and  conveyance,  by 
the  father  to  his  sons  respectively,  of  parts  of  his  pro- 
perty ;  and  that  the  father  had  conveyed  the  same  ac- 
cordingly. But  the  father  is  made  to  convey  parcels  of 
his  estate  to  each  of  his  sons,  of  whom  the  Plaintiff  is 
one,  in  consideration  of  natural  love  and  affection,  and 
as  an  advancement ;  and  the  bill  prays  discovery  in  aid 
of  an  ejectment  by  the  Plaintiff  to  recover  his  portion 
of  the  estate.  In  answer  to  this  bill  I  find  a  plea,  which, 
admitting  the  conveyance  as  above  set  forth,  does  not 
aver  that  the  purchase-money  mentioned  in  the  plea  was 
due  at  the  father's  death,  or  at  the  time  of  plea  pleaded, 
or  at  any  time;  but  avers  only,  that  the  purchase-money, 
so  contracted  to  be  paid  by  the  Plaintiff,  had  not  been 
paid,  or  tendered,  or  offered  to  be  paid  or  released,  or 
promised  or  agreed  to  be  released.  I  must,  imdoubtedly, 
take  these  averments  to  be  true,  upon  the  argument  of 
the  plea;  but  the  question  irresistibly  suggests  itself^ 
— ^why  this  argumentative  mode  of  averring  the  exist- 

o  o2 
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1844.  ence  of  a  debt^if  that  is  the  meaning  of  the  plea,  inst^ 
of  the  ahort  and  usual  mode  of  pleading  a  debt?  The 
averment  in  the  plea  of  the  agreement  to  pay  may 
well  be  satisfied  by  the  existence  of  tlie  paper  which 
^  *  contains  the  agreement,  without  any  debt  haying  really 
been  contracted,  or  the  money  ever  due.  The  temporary 
purposes  for  which  estates  are  sometimes  split  in  this 
manner  suggests  an  obvious  explanation  of  the  transac- 
tion, without  supposing  that  a  debt  was  ever  contracted, 
or  intended  to  be  contracted  between  the  Plaintiff  and 
his  father. 

I  shall  overrule  the  plea,  but  give  the  Defendant 
leave  to  amend  his  plea,  by  introdudng,  if  he  thinks  fit, 
the  averment  which,  as  I  have  stated,  appears  to  me 
material. 

I  do  not,  of  course,  mean  to  intimate  any  opinion  in 
the  Plaintiff's  favour,  upon  the  general  merits  of  the 
question  between  the  parties;  but  I  think  the  Court  is 
boimd  to  see  that  the  real  case  is  brought  before  it, 
which  I  am  satisfied  is  not  the  case  upon  these  pleadings. 

Plea  overruled. 


22nd  and  2Sth 
May. 

Pending  an  ap-  The  Defendant  presented  his  petition  of  re-hearing 

l^a/t,  from*"  before  the  Lord  Chancellor;  and 

an  order  over- 

dLcoyery.T  Mr.  Seltoyn,  for  the  Defendant,  moved  for  a  stay 

Se^proowdings  ^^  proceedings  in  enforcing  the  answer  and  discovery, 

Se  Drf^S^t  P®^^  ^®  appeal.    The  effect  of  compelKng  the  De- 

to  pat  in  his  fendant  to  answer  would  be,  that  the  Plaintiff  would 

answer  was  re- 
fused, on  the 

ground,  that  the  Court  saw  no  doubt  as  to  the  question  which  was  the  subject  of  appeal;  sod 
that  no  injury  would  result  to  the  Defendant  from  giving  the  disooTerj. 
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either  get  poesessioii  of  the  deed  of  conyeyanoe,  or  obtain 
such  information  concerning  it  as  would  enable  him  to 
give  secondary  evidence  of  its  contents  on  the  trial  of 
the  ejectment ;  which  would  render  it  wholly  useless  to 
prosecute  the  appeal:  fVood  v.  Milner  (a). 


629 


1844. 


Motion. 


Mr.  Bamiify  opposed  the  motion. 


Vice-Chancellor  : — 

If  the  case  of  Wood  y.  Milner  be  an  authority  for  the 
proposition  that»  wheneyer  an  order^  oyemiling  a  plea  or 
demurrer  to  discovery^  is  appealed  from^  the  motion  to 
stay  the  plaintiff's  proceedings  to  enforce  an  answer^ 
pending  the  appeal,  is  a  motion  of  course,  I  haye  nothing 
to  do,  in  the  present  case,  but  to  make  the  order  which 
the  Defendant  asks.  But  I  am  satisfied  that  case  is  no 
authority  for  any  such  proposition.  In  this,  as  in  similar 
applications,  the  discretion  of  the  Court  is  appealed  to. 
In  exercising  that  discretion,  it  is  scarcely  possible  for 
the  Court  to  be  pressed  with  a  stronger  argument  than 
that  which  applies  to  cases  like  the  present:  namely,  that, 
if  the  Plaintiff  be  allowed  to  enforce  an  answer,  pending 
the  appeal,  he  has,  in  effect,  the  power  to  depriye  the 
Defendant  of  Ins  appeal.  But,  on  the  other  hand,  the 
Plaintiff  is  exposed  to  inconyeniences  of  no  inconsiderable 
magnitude,  if  the  suit  is  to  be  tied  up  at  the  Defendant's 
mere  will  and  pleasure.  The  Court,  in  such  cases,  must 
consider  to  what  extent  the  Defendant  will  really  be  pre- 
judiced by  ^ying  the  discoyery  sought  by  the  bill,  and 
how  far,  upon  the  merits,  the  appeal  is  likely  to  succeed, — 
always  attending  to  this,  that  the  Defendant  may  apply 
to  haye  his  appeal  adyanced,  and  that  the  onus  of  making 
such  an  application  is  more  properly  thrown  upon  the 


Judgment. 


(a)  1  J.  &  W.  636. 
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Judgment. 


Defendant)  than  upon  the  Plaintiff.  In  some  oases  it 
may  be  of  the  last  importance  to  aDefendant  not  to  giye 
the  discovery  sought  by  the  bill ;  in  others  it  may  be 
wholly  imimportant)  so  &r  as  the  discovery  is  concerned^ 
whether  a  plea  or  demurrer  is  allowed  or  not.  A  plea 
or  demurrer  for  want  of  parties,  (for  example),  or  other 
plea  of  a  dilatory  nature,  may  admit  the  right  to  disco- 
very ;  and  an  appeal  from  an  order  overruling  a  plea  or 
demurrer,  in  such  a  case,  would  not  necessarily  be  a 
groimd  for  staying  the  Plaintiff's  process,  pending  the 
appeal  In  this  case  the  Defendant  does  not  deny  the 
Plaintiff's  right  to  a  discovery  absolutely, — on  the  con- 
trary, he  admits  the  right,  provided  he  will  first  pay  for 
the  estate.  The  discovery  is  not  of  matter  which^  on  its 
own  account,  the  Defendant  desires  to  withhold ;  and 
the  discovery,  if  given  before  the  money  is  paid,  will  not, 
in  this  Court,  prejudice  the  Defendant's  lien,  if  he  have 
one.  The  extent  of  the  injury  to  the  Defendant  will  be, 
that  he  may  be  compelled  to  enforce  his  lien  by  bill  in 
this  Court,  without  which,  indeed,  he  never  can  en- 
force it.  The  discovery  itself  is  not  a  mischief  against 
which  the  Defendant  seeks  to  protect  himself  by  his  plea; 
and  the  ultimate  consequences  of  giving  the  discovery 
resolve  themselves  into  a  little  extra  trouble,  if  my  judg- 
ment be  wrong. 


With  respect  to  the  merits,  as  far  as  my  recollection 
goes  of  the  grounds  upon  which  I  overruled  the  plea, — 
those  grounds  were  two ;  one  of  which  was,  that,  if  the 
Defendant  had  the  lien  he  cl^ms,  his  proper  course  was 
to  file  a  bill  to  enforce  it;  that  lien  being  his  only 
defence  in  the  action,  and  that  defence  being  only  avail- 
able by  bill.  But  I  did  not  rest  my  judgment  upon 
that  alone,  nor  did  I  mean  to  lay  down  any  general 
rule  upon  a  subject  where  circumstances,  apparently 
small,  may  make  a  great  difference.  The  ground  upon 
which  I  finally  overruled  the  plea,  was  the  absence  of 
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any  avennent  by  tbe  Defendant,  that  the  money  claimed 
was  at  the  time  of  the  plea  pleaded,  or  ever,  due.  Sach 
an  averment  is  so  much  a  matter  of  course,  in  a  case  like 
this,  that  I  cotdd  not  but  be  struck  with  the  omisrion, — 
an  omission  which  I  think  was  not  supplied  by  the  ar- 
gumentative averment  to  which  I  was  referred  by  coimsel, 
as  containing  equivalent  language.  The  averment  that 
there  had  been  a  contract  or  agreement  may  be  satisfied, 
in  the  conscience  of  the  Defendant,  by  the  existence  of 
the  so-called  contract  or  agreement  in  writing,  whether 
that  was,  or  was  not,  founded  on  a  bon&  fide  contract  or 
agreement  for  sale,  whereby,  according  to  the  truth  of 
the  case  and  the  understanding  of  the  parties,  the  Plaintiff 
became  liable  to  pay  the  purchase-money.  And  this  de- 
fect in  the  plea,  instead  of  being  cured  by  the  averment, 
that  the  money  had  not  been  paid,  or  tendered,  or  offered 
to  be  paid,  and  that  there  had  been  no  release,  or  pro- 
mise or  agreement  to  release,  the  Plaintiff  from  the  pay- 
ment, was,  in  my  opinion,  made  more  prominent  by 
that  elaborate  form  of  allegation,  which  shewed  that 
the  pleader  was  aware  of  the  importance  of  the  aver- 
ment, and  that  he  studiously  endeavoured  to  evade 
the  point.  I  may  add,  that  I  offered  the  Defendant  leave 
to  amend  his  plea  on  this  point,  and  his  declining  to  do 
BO  satisfies  me  I  have  done  no  injustice  by  applying  the 
strictest  rules  of  pleading  to  this  plea,  and  that  the  real 
case  is  not  before  me  upon  these  pleadings.  Indeed, 
it  is  scarcely  possible  for  any  one  to  look  at  the  state- 
ments with  respect  to  the  deed  in  question,  without 
seeing  that  the  case  is  one  which  ought  to  be  tried 
by  the  strictest  rules  of  pleading.  But  it  was  upon  the 
absence  of  the  material  averment  to  which  I  allude,  and 
not  upon  any  suspicion  I  might  entertain  of  the  cause  of 
that  omission,  that  I  founded  myself.  I  shall  be  greatly 
surprised  if  the  Defendant  should  persuade  any  judge  in 
Chancery  to  allow  this  plea,  at  least  until  it  shall  contain 
a  distinct  averment  of  the  existence  of  the  debt,  the 
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existence  of  which  the  Defendant  sanniseSy  but  does 
not  assert;  and^  eyen  if  that  were  added,  I  strongly  in- 
cline to  think  the  plea  is  bad  on  other  giound&  There 
is  nothing,  therefore,  in  the  merits  to  make  the  case  an 
exception  to  the  general  role. 


I  think  it  right,  howeyer,  to  giye  the  Defendant  an 
opportunity  of  applying  to  the  Lord  Chancellor, — whidi 
he  may  do  in  the  altematiye,  either  to  stay  the  proceed- 
ings until  the  appeal  shall  be  heard  in  the  regular  course, 
or  to  adyance  the  appeal  The  Plaintiff  undertakii^ 
not  to  execute  the  attachment  for  three  weeka^  let  the 
motion  be  refused  with  costs. 


rth^sthMay.  HALL  V.  PALMER 

The  testator  J  OHN  VIDLEIl  executed  his  bond,  dated  the  29th  of 
Uvered  abond,    June,  1824,  whereby  he  became  bound  to  the  Plaintiff 

Sc  JSent^of  ^""^  ^^^  ^  *®  P«^  8^^  ^^  3000/,,  Conditioned  fwr 
anannuity,  after  the  payment  to  her  of  an  annuity  of  104i  durimr  her 

hUdeath,  toa       .       *^^  ^  ,       ^ 

woman  with  life,  to  commence  from  the  death  of  the  obligor.  The 
cohabited.  At  obligor  had,  at  the  time  of  the  execution  of  the  bond, 
tortrucSons^*  Cohabited  for  many  years  with  the  ob%ee,  who  had  three 
prepare  the  children  by  him  then  living.  The  bond  was  prepared 
that  it  was  not'  by  the  solicitor  of  the  obligor,  from  his  instructions,  the 
break^^Ms  ^  testator  at  the  same  time  stating,  in  answer  to  a  question 
connexion  with   p^t  by  his  solicitor  to  the  effect,  that  he  still  cohabited 

the  obligee »  . 

and  he  depo-  with  Mary  HaU^  and  that  it  was  not  his  intention  to 
with  his  soli-     break  off  the  connexion ;  and  the  evidence  went  to  shew 

citors,  with 
whom  it  re- 
mained until  after  the  death  of  the  obligor.  On  a  reference  to  the  Master,  he  fonnd  that 
the  consideration  of  the  bond  was  past  cohabitation: — Heldt  tiiat  the  bond  was  Tafid; 
that,  being  proved  to  have  been  sealed  and  delivered,  the  retention  of  it  in  the  hands  of  the 
obligor's  solicitor  did  not  affect  its  operation ;  and  that,  after  the  fiuta  had  been  referred 
to  the  Master,  and  the  Conrt  was  satisfied  with  his  finding,  payment  of  the  mm  leciired  by 
the  bond  woold  be  decreed,  without  a  trial  at  law. 


SMimtni, 
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that  the  oonnezioii  had  continued.  The  bond  remained  i844. 
in  the  poeaeasion  of  the  solicitors  who  prepared  it^  until 
after  the  death  o£John  Vidler,  the  obligor,  in  January, 
1827.  After  his  death,  Edward  Parratt,  his  son-in-law, 
one  of  llie  executors  appointed  by  his  will,  and  who  alone 
proved  the  will,  paid  or  provided  for  the  payment  of  all 
the  debts  of  the  testator,  (except  the  annuity  of  Mary 
Hall);  and  the  remainder  of  the  personal  estate,  not  spe- 
cifically bequeathed,  being  insufficient  to  pay  all  the  le- 
gades  given  by  the  will,  the  said  executor  made  up  the 
same  out  of  his  own  monies,  and  invested  20,000/.,  New 
4  per  cent.  Stock,  in  the  names  of  trustees,  for  Louisa, 
the  daughter  of  the  testator,  to  whom  that  sum  had  been 
bequeathed  by  his  will:  the  executor  also  invested 
other  sums  of  200021, 1000/.,  and  50002:,  like  stock,  and 
10,0002:  consols,  in  trust  for  other  legatees  imder  the 
same  will :  the  executor  also  paid  the  annuity  secured  to 
Mary  Hall  by  the  bond,  until  the  year  1835,  when  he 
became  insolvent.  The  testator's  daughter  Lotdsa  be- 
came of  unsound  mind,  and  the  20,0002:  stock  was  trans- 
ferred into  Court,  in  the  matter  of  the  lunacy.  The 
Plaintiff  filed  her  bill  in  1839,  as  a  bond-creditor  of  the 
testator,  against  the  executor,  and  agunst  the  trustees 
and  parties  beneficially  interested  in  the  said  several  le- 
gacies or  sums  of  stock,  for  payment  of  the  arrears  of 
the  annuity  by  the  executor,  or  rateably  out  of  the  said 
truBt-fimds,  as  part  of  the  testator's  estate.  At  the 
hearing  of  the  cause,  it  was  referred  to  the  Master  to 
inquire  of  the  execution  and  consideration  of  the  bond, 
and  the  manner  in  which  it  had  been  dealt  with ;  whether 
the  estate  of  the  testator  had  been,  in  any  manner,  re- 
leased ftom  the  annuity ;  whether  anything  was  due  from 
the  executor  in  respect  thereof;  and  what  sums  then 
represented  the  siud  respective  bequests  of  20,0002:, 
10,00021,  2000/.,  100021,  and  5000/.,  stock. 
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1844. 


Report. 
28th  March. 


The  Master,  by  his  report,  found,  that  the  testator 
duly  sealed  and  delivered  the  sud  bond;  and  that  the 
consideration  thereof  was  the  past  cohabitation  of  the 
testator  with  the  Plaintiff,  and  her  being  the  mother,  bj 
him,  of  three  children ;  and  that  the  said  bond  was  pre- 
pared by  the  solicitors  of  the  testator,  and  was  allowed 
to  remfun  with  them,  for  safe  custody,  until  the  deadi 
of  the  testator :  that  the  bond  was,  at  that  time,  mislaid, 
but  was  subsequently  found,  and  delivered  to  the  Pkin- 
tiff,  in  1835 :  that  the  Plaintiff  had  not,  in  any  manner, 
released  or  exonerated  the  testator's  estate  from  the  pay- 
ment of  the  annuity,  and  that  the  arrears  therein  men- 
tioned were  then  due  in  respect  thereof.  The  Master 
also  found,  that  no  part  of  the  testator's  personal  estate 
remained  in  the  hands  of,  or  was  due  fix>m,  the  Defendant 
Edward  Parratty  applicable  to  the  payment  thereof;  and 
he  found,  that  the  siuns,  thereinafter  mentioned  (a),  re- 
presented the  said  bequests,  and  were  held  upon  the 
trusts  thereinafter  stated. 


Exceptiont, 


The  Defendants,  the  l^atees,  excepted  to  the  report, 
for  that  the  Master  should  have  foimd,  that  the  con- 
sideration of  the  bond  was  the  future,  as  well  as  the  pas^ 
cohabitation ;  and  that  the  bond  was  deposited  with  the 
solicitors  of  the  testator,  by  his  directions,  and  amongst 
his  own  papers,  and  was  never  delivered  up  to  the  Plain- 
tiff, or  any  one  on  her  behalf,  and  that  nothing  remained 
due  thereon. 


Argtiment. 


Mr.  Cooper  and  Mr.  W.  ERslop  Clarke,  in  support  of 
the  exceptions,  argued,  that  the  evidence  shewed,  that 
the  testator,  at  the  time  of  executing  the  bond,  had  no 


(«)  Referred  to  in  the  decree,  p.  538,  infra. 
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intention  of  terminating  his  connexion  with  the  Plaintiff^ 
which  &ct,  together  with  the  retention  of  the  instrument 
under  his  own  control,  supported  the  presumption,  that 
the  future  cohabitation  was,  not  less  than  the  past,  part 
of  the  consideration ;  and,  if  that  were  so,  the  security 
was  void.  The  bond,  moreover,  was  placed  in  the  hands 
of  the  solicitors  of  the  testator,  and  thus  retained  in  his 
own  control,  without,  so  far  as  it  appeared,  any  com- 
munication with  the  Plaintiff  on  the  subject :  the  Plain- 
tiffi  therefore,  had  never  acquired  any  legal  right  to  the 
benefit  of  the  instrument;  the  testator  might  at  any 
time  have  cancelled  it.  The  question  of  the  validity  of 
the  bond,  as  a  legal  debt^  was  one  which  would  be  more 
properly  tried  and  determined  at  law,  and  the  Court, 
therefore,  would  not  conclude  the  question  without 
sending  it  to  a  court  of  law. 
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Arffument, 


Mr.  Romilly  and  Mr.  Eldertan,  for  the  Plaintiffs,  denied 
that  there  was  any  inference  from  the  evidence,  that 
future  cohabitation  formed  a  part  of  the  consideration : 
it  was  rather  the  contrary.  The  mere  circumstance  that 
the  cohabitation  had  not  then  ceased,  would  not  invali- 
date the  bond.  The  bond  had  been  sealed  and  delivered 
in  due  form  of  law,  and  the  place  of  its  deposit  was  im- 
material ;  but  the  finding  of  the  Master  was,  that,  in 
this  case,  it  had  been  chosen  for  safe  custody :  it  was, 
therefore,  in  the  hands  of  the  testator's  solicitor,  not  in 
that  character,  but  as  agent  or  trustee  for  the  Plaintiff. 

The  cases  referred  to  were,  Spicer  v.  Hayu)ard(a), 
Cray  v.  Rooke{b),  Marchioness  ofAnnandale  v.  Harris  (c). 
Turner  v.  VaugJian{d)y  Lloyd  v.  Carter  (e),  Friend  v. 


(a)  Free.  Chan.  114. 

(b)  Cas.  temp.  Talb.  153. 

(c)  2  P.  Wm«.  432 ;  S.  C,   1 


Bro.  P.  C.  (Toml.  ed.)  250. 
(rf)  2  WiU.  339. 
(e)  2  Atk.  84. 
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Ai^r^ttmemi. 


Harrison  (a).  Gray  y.  Mathias{b)9  Batty  y.  Chester  {c), 
Binmngtati  v.  WaUis  {d)t  Sear  v.  AshweU  {e)y  Extan  v. 
Scott  {/),  aad  Dillon  v.  Ccppin  (y);  also  Sbeppard's 
Touchstone,  pp.  57,  58. 


jMdgmeni, 


The  Vice-Chancellor  said,  that  i^  at  the  hearing, 
the  parties  had  asked,  that  the  question  might  be  tried 
by  a  jury,  the  Court  would  probably  have  been  wiOiiig 
that  the  question  should  be  decided  in  an  action  at  hw. 
Instead  of  taking  that  course,  the  parties  had  submitted 
to  a  decree  which  referred  to  the  Master  every  questkm 
of  fact  which  was  material  to  the  validity  of  the  bcmd. 
Although  the  Court  would  commonly  send  a  legal  ques- 
tion to  a  jury,  yet  it  had  perfect  jurisdiction  to  dedde, 
both  upon  the  fact  and  the  law ;  and,  after  the  partieB 
had  consented  to  submit  to  its  decision,  the  Court  ought 
not  to  send  the  case  to  law,  unless  the  result  of  the  inves- 
tigation in  this  Court  left  some  ground  for  doubt.  It  was 
true  that  a  bond  given  in  consideration,  either  in  the  whole 
or  in  part,  of  future  cohabitation,  was  void;  or,  stating  the 
rule  in  other  words,  if  the  security  was  of  such  a  nature 
as  to  hold  out  an  inducement,  or  constitute  to  either  party 
a  motive,  to  continue  the  connexion,  the  instrument  would 
be  void.  Upon  the  evidence,  he  concluded  that  the  bond 
was  made  in  performance  of  what  the  testator  was  in- 
formed he  was  under  a  moral  obligation  to  do,  and  that 
the  suggestion  of  turpis  contractus  was  not  sustained. 
The  onus  was  upon  those  who  disputed  the  validity  of 
the  bond  to  prove  that  the  consideration  was  bad.  He 
could  not  distinguish  tiiis  case  from  that  of  the  bond 


(a)  2  Car.  &  P.  584. 

(b)  5  Ves.  286. 

(c)  5  Beav.  103. 

(d)  4  B.  &  A.  650. 


(e)  3  Swans.  411,  n. 

{/)  6  Sim.  31. 

(S)  4  Myl.  &  Cr.  647 
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which^  in  Chray  v,  Mathias  (a\  was  held  to  be  yalid.  In 
that  case  as  in  this,  the  intercourse  between  the  obligor 
and  obligee  did  in  fact  continue.  In  the  present  case, 
it  appeared  upon  the  evidence,  that,  although  the  bond 
was  ^ven  in  conrnderation  of  past  cohabitation,  yet  the 
obligor  at  the  same  time  stated  he  had  no  intention  of 
breaking  off  the  connexion.  The  reasonable  construc- 
tion of  that  language  was,  that  he  meant  to  maintain  the 
woman  in  a  manner  not  unlawful  He  did  not  think  there 
was  any  doubt  of  the  validity  of  the  bond,  in  that  respect, 
which  required  the  decision  of  a  court  of  law.  The 
Master  had  found  that  the  bond  was  duly  sealed  and  deliv- 
ered ;  and  that  execution  and  delivery  made  the  instru- 
ment effectual  at  law ;  and  the  only  remaining  question 
was,  whether  the  fact,  that  it  remained  in  the  possession 
of  the  solicitors  of  the  obligor,  would  prevent  its  operation. 
Where  an  instrument,  though  apparently  well  executed, 
remained  in  possession  of  its  author, — the  grantor  or  set- 
tlor, and  there  was  no  evidence  of  the  actual  sealing  or 
delivery,  there  might  be  a  question  as  to  its  effect ;  but 
the  sealing  and  delivery  in  this  case  were  proved,  and 
the  case  was  therefore  reduced  to  the  simple  question, 
whether  the  retuning  of  the  bond  in  the  possession  of  the 
obligor  or  his  agents  made  it  void  at  law  or  not.  This 
point  was  settled  in  the  cases  of  Doe  d.  Garrums  v. 
Knight  (ft),  and  Exton  v.  Scoti  (c),  in  which  it  was  de- 
cided, that,  when  once  the  instrument  was  sealed  and 
delivered,  the  obligation  was  complete,  and  that  the 
keeping  of  the  instrument  in  tiie  possession  of  tiie 
graZdid  not  render  it  inoperative,  ^exceptions, 
therefore;,  must  be  overruled. 


1844. 


Judgment. 


Ten  Coortdoth  declare  that  the  Plaintiff  &c.  ia  entitled  to  be  paid  Decree  trnfitr' 
the  warn  of  598/.,  reported  due  in  respect  of  the  annuity  to  the  late  '**^  direettime. 
Plaintiff  Afary  HaUy  in  &c.    And  this  Court  doth  declare,  that  the 
19,826/.  16«.  New  3|  per  cent  Annuities,  standing  &c,  in  trust,  "  In 

(a)  5  Yes.  286.  {h)  5  B.  &  C.  671.  (c)  6  Sim.  31. 


538 


CASES  IN  CHANCERY. 


1844. 


Hall 

p. 
Palmbb. 


Decree, 

Apportionment 
of  debt  raieably 
on  the  legateee 
who  were  De- 
fendanttt  and 
the  legatees 
who  were  not 
partiee. 


the  matter  of  Lomta  Cay,  a  person  of  onsound  mind,'*  and  which 
represents  the  trust  legacy  of  20,0001  New  4  per  cent.  Annuitiea, 
in  &c.,  and  that  the  9900/.  Bank  3  per  cent.  Annuities,  7920i.  New 
3 1  per  cent.  Annuities,  now  respectively  standing  in  the  names  of 
the  Defendants  W,  H.  Palmer  and  E.  Backhmue^  upon  the  trusts,  by 
the  will  and  codicil  of  the  said  testator,  declared  of  the  several  l^a- 
cies  of  10,000/.  Consols,  2000/.  New  4  per  cent.  Annuities,  and  50002. 
and  1000/.  like  annuities,  and  which  represent  the  said  trust  legacies  of 
10,000/.  Consols,  2000/.  New  4  per  cent.  Annuities,  and  5000/.  snd 
1000/.  like  annuities,  are  respectively  liable  to  pay  such  a  proportioa 
of  the  said  sum  of  598/.  as  the  said  20,000/.  New  4  per  cent  An- 
nuities, 10,000/.  Consols,  2000/.  New  4  per  cent  Annuities,  5000/. 
and  1000/.  like  annuities,  respectively  bore  to  the  whole  amount  of 
legacies  given  by  the  said  testator's  wilL    And  it  is  ordered,  that  it 
be  referred  &c.,  to  ascertain  (having  regard  to  the  aforesaid  dedsia- 
tion)  what  portion  of  the  said  sum  of  598/.  is  payable  out  of  the  said 
19,826/.  16«.  New  3|  per  cent  Annuities,  9900/.  Bank  3  per  cent 
Annuities,  and  7920/.  New  3|  per  cent  Annoitiea  respective^.  And 
it  is  ordered,  that  the  said  Defendants,  W,  H,  Palmer  and  E,  Bank- 
house  do  sell  so  much  of  the  said  9900/.  Bank  3  per  cent  Annmtief 
respectively,  and  pay  the  same  to  the  said  Plaintiff.     [Reference  to 
tax  all  parties  their  costs  of  these  suits, — the  costs  of  the  Defendants 
as  between  solicitor  and  client, — the  costs  of  the  exceptuite  to  in- 
clude their  costs  of  the  exceptions,  and  the  Plaintiff^s  costs  thersof 
paid  by  them.]     And  this  Court  doth  declare,  that  the  costs  of  die 
Plaintifis  and  of  the  said  Defendant,  Edward  Parratt^  of  these  smts, 
are  payable  out  of  the  said  [19,826/.  16«.,  9900/.,  and  7920/.  StodL], 
rateably  and  in  proportion  to  their  respective  amounts ;  and  that  the 
costs  of  the  Defendant,  W,  H,  Pcdmer,  are  payable  out  of  the  said 
[19,826/.  16«.,  9900/.,  and  7920/.  Stock] ;  and  that  the  costs  of  the 
Defendants,  C,  P.  Cay,  and  Louita  his  wife,  and  Frances  Fidlery  sre 
payable  out  of  the  said  [19,826/.  16#.  Stock];  the  costs  of  the  De- 
fendants, R.  B.  Ca^,  and  Frances  his  wife,  [and  their  children],  sad 
E,  Backhouse,  out  of  the  said  [9900/.  and  7920/.  Stock],  or  eidier 
of  them ;  and  the  said  Master  is  to  apportion  what  shall  be  taxed  for 
all  such  costs  in  accordance  with  the  aforesaid  declarations.    And  it 
is  ordered,  that  the  said  Defendants,  W,  H.  Palmer  and  E,  Back' 
house,  do  sell  so  much  of  the  said  [9900/.  and  7920/.  Stock],  respect- 
ively, as  will  be  sufficient  to  raise  the  amount  apportioned  to  be  paid 
out  of  the  said  [9900/.  and  7920/.  Stock],  respectively,  and  pay  the 
same  accordingly.     And  it  is  ordered,  that  the  Plaintiff  do  apply  in 
the  matter  of  the  said  Louisa  Cay,  a  person  of  unsound  mind,  for 
pajrment  out  of  the  said  19,826/.  16^.  New  3|  per  cent  Annmtiei, 
standing  &c.,  in  trust  in  the  said  matter,  for  payment  of  such  portkn 
of  the  said  sum  of  598/.,  and  of  the  costs  of  these  suits,  as  the  ssid 
Master  shall  certify  to  be  payable  out  of  the  said  19,82^  16t.  New 
3|  per  cent  Annuities.     Liberty  to  apply. 


The 
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27th  June,  and 

COURTENAY  v.  WILLIAMS.  loth  ^  20/A 

July, 

testator  A.  Richardson,  by  hia  will,  dated  in  18255  In  a  suit  bj  a 

bequeathed  a  l^acy  of  2500^  to  Robert  Hamikony  which  tain  paymoit  of 

he  declared  should  be  for  his  sole  use  and  benefit,  and  of*th^IS^"of 

that  his  receipt  alone  should  be  a  discharsce.     The  tes-  *^  testator,  in 

*  ...  *  °'*®  course  of 

tAtor  afterwards  made  several  codicils  to  his  will,  dated  administra. 
in  1830,  and  1831,  and  revoked  other  benefits  which  he  that^e  execu- 
had  given  to  Robert  Hamilton,  but  did  not  revoke  the  ^^^^^^ 
l»acv  of  2600/.     The  testator  died  on  the  26th  of  De-  legacy  aa  was 

,  ,  sufficient  to 

oember,  1831.     The  Plaintifi*,  who  was  the  assignee  of  satufy  a  debt 

the  legacy  of  2600t,  filed  her  biU  in  January,  1842,  f^^^  the 

against  the  executors  of  the  testator,  for  payment  of  it.  ^**^Jv?'  ^^ 

At  the  hearing,  the  Defendants  submitted  to  bring  into  death,  although 

Court  a  sum  to  answer  the  l^acy ;  and  a  reference  was  such  debt  was, 
directed,  to  inquire  whether,  at  the  time  of  the  death  of  Se^dlSh^of'the 

the  testator,  Robert  Hamilton  was  indebted  to  him  in  any,  J^*^*®*"*  b«rrcd 

/by  the  Statute 

and  what,  sum  of  money,  with  liberty  to  state  special  of  Limitations, 

•  _        .  21Jac.  l,c.  16.' 

ourcumstances.  ,^  J    . 

Whether  the 
executor  would 

The  Master,  by  his  report,  found,  that  the  testator  ume  right  of 

-was  a  gentleman  of  large  fortune,  and  that,  for  many  J^jj^^een 

years  previous,  and  up  to  within  about  two  years  of  his  for  payment  by 

decease,  a  great  intimacy  existed  between  him  and  Ro-  ally,  andnot 

beri  Hamilton ;  and  that  Robert  HamiUon  frequently  ap-  ^*  ^^m^,  ""^ 

pUed  to  him  for  money,  with  which  applications  the  tes*  9^*^^* 

tator  often  complied.  mitukifSf  ^' 

proved,  that  ad- 
yances  had  been 

The  Master  then  set  forth  the  particulars  of  several  J^^^/t^the 

legatee: — Held, 
that  cheques 
drawn  by  the  testator  on  his  bankers,  fai  favour  of,  and  paid  by  them  to,  the  legatee,  were 
•▼idenoe  on  the  question  of  the  amount  of  such  advanoes ;  and  that  an  admission  of  a  debt 
to  the  testator,  made  by  the  legatee,  in  his  balance  sheet,  and  examination  under  his  bank- 
mptey,  (though  it  did  not  cha^  himself  so  as  to  take  the  debt  out  of  the  Statute  of  Limi- 
tations), was  evidence  of  the  character  of  the  advances  which  had  been  made,  on  the  ques- 
tion,  whether  sudi  advances  were  loans  or  gifts. 


Report, 
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1844.  bills  of  exchange,  drawn  by  Robert  Hamilton  on,  and  ao- 
CouBTENAT  ccpted  bj,  the  testator,  and  afterwards  paid  by  him, 
Williams.  ^^^^  ^^  maturity ;  and  also  of  several  cheques  drawn 
by  the  testator  on  his  bankers,  and  payable  to  Robert 
Hamiltan,  or  bearer,  and  afterwards  paid  by  die  said 
bankers ;  all  of  such  bills  and  cheques,  except  tiie  two 
last  bills,  being  of  different  dates,  between  July,  1823, 
and  December,  1825;  and  the  last  two  bills  being  dated, 
one,  the  29th  of  May,  1826,  for  10021,  and  the  other  the 
1st  of  May,  1827,  for  20021  The  Master  also  found, 
that,  on  the  21st  of  October,  1824,  the  testator  advanced 
to  Robert  Hamilton  110021,  to  purchase  a  full  pay  com- 
pany in  a  regiment  of  foot;  and  that  Robert  HamOton 
thereupon  gave  the  testator  a  receipt,  as  fbUows: — 
''Enffk^ld  Green,  JEffham,2lBtOctoheT,l824. — ^Becdved 
from  A.  Richardson,  Esq.  110021,  for  the  purchase  of  a 
full  pay  company. — Robert  Hamilton,  99th  regiment* 
And  the  Master  found,  that,  by  the  state  of  fiu^ts  of  the 
Plaintiff,  it  was  alleged,  that  the  testator,  in  the  year 
1824,  gave  to,  and  expended  for,  Robert  Hamilton  110021, 
in  the  purchase  of  his  conmiission,  and  in  getting  pro- 
motion for  him  in  his  regiment ;  and  that  the  testator, 
at  various  times  during  the  year  1823,  and  down  to 
1828,  gave  to  Robert  Hamilton  several  sums  of  money  for 
his  outfit,  and  to  meet  the  expenses  of  his  regiment;  and 
that  the  testator  did  not,  at  any  time  during  his  lif^  set 
up  any  claim  or  make  any  demand  against  Robert  Hit' 
milton,  in  respect  of  such  donations  or  gifts ;  and,  eveo 
if  such  gifts  could  have  been  claimed  as  debts,  the  tes- 
tator well  knew  the  inability  of  Robert  Hamilton  to  pay 
the  amount  thereof;  and  the  testator  did  not  intend  that 
the  said  alleged  debts  should  be  put  in  suit  or  otherwise 
demanded  by  his  executors ;  or,  at  least,  that  the  same 
should  be  put  in  suitor  demanded  against  the  said  legacy 
of  2500/. ;  and  he  found,  that  Bosanquet  ^  Qk,  by  order 
from,  and  on  account  of,  the  testator,  paid  to  Robert 
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Hamilton  vaiions  sums  of  money  in  respect  of  a  weekly 
payment  of  221,  beginning  in  April,  and  ending  in  De- 
cember, 1831 ;  and  he  found,  that,  in  certain  depositions 
taken  in  a  cause  of  Hamilton  v.  Williams,  Sir  John  Ha- 
nattoni  amongst  other  things,  said,  that  he  knew  the  tes- 
tator intimately  for  twenty  years  before  his  death ;  and 
that,  about  the  Autumn  of  1824,  when  Robert  Hamilton 
was  gazetted  a  captain  in  the  army,  the  deponent  visited 
the  testator,  and,  in  a  conversation  with  him  relative  to 
the  110021,  which  the  testator  told  the  deponent  he  had 
given  for  the  purchase  of  the  captain's  commission,  the 
testator  said,  that  he  (the  testator)  was  very  happy  in 
having  purchased  the  commission,   and  hoped  Robert 
Hamilton  would  get  forward  in  the  army,  and  that  he 
had  made  him  a  present  of  it,  and  that  he  had  given  him 
a  great  deal  of  money,  and  should  then  stop  his  hand,  as 
he  had  given  him  so  much ;  and  that,  late  in  1830,  the 
testator  told  the  deponent,  that  he  (the  testator)  had, 
when  the  said  commission  was  purchased,  given  Robert 
Hamilton  a  large  sum  of  money  for  the  purpose  of  fitting 
him  out  for  his  regiment ;  and  that  the  testator  after- 
wards told  the  deponent  that  he  had  since  given  Robert 
Hamilton  another  large  sum  to  fit  him  out  a  second  time; 
and  the  deponent  understood  from  the  testator,  that  all 
the  monies  which  the  testator  had  advanced  to  or  for 
Robert  Hamilton  had  been  advanced  as  gifts,  and  not  as 
loans.     In  opposition  to  the  latter  evidence,  the  Master 
found,  that  one  BayJis  was  employed,  in  July,  1830,  by 
the  solicitor  of  Robert  Hamilton  to  print  a  certain  exhibit, 
being  a  book  or  printed  statement  of  Robert  Hamilton, 
and  that  the  proof-sheets  of  such  statement  were  sent  to 
0uch  solicitor ;  but  that,  while  the  said  book  was  being 
printed,  Robert  Hamilton  once  or  twice  brought  some 
proof-sheets  thereof  to  BayUs,  and  said,  that  he  had  re- 
Tised  and  corrected  them.     And  the  Master  found,  that 
Robert  Hamilton  was  compelled  to  sell  his  commission ; 
VOL.  in.  p  P  H.  w. 


1844. 

C0UBTKNA.r 

V. 

Williams. 
Report, 
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1844.        but  WHS  only  allowed  so  to  do  on  the  nndeiBtanding  thit 

Cou&TBNAT    ^^)^'v  ptu^  of  the  money  to  arise  firom  audi  sale,  ihoald 

V-  remain  with  the  agent  of  the  raiment,  for  the  payment 

'     of  certain  creditors  of  Boberi  HamStcn.     And  he  found, 

^*^^^'^'  that,  pending  the  communications  with  respect  to  snob 
sale,  Bobert  HamilioHy  in  a  letter  to  the  Secretary  of  the 
Commander  in  Chief^  objected  to  such  lyplicaiion  of 
the  money  to  arise  therefrom,  on  the  ground,  amongst 
others,  of  being  under  the  most  positiye  engagements 
to  repay  the  110021  originally  advanoed  him  by  the 
testator  for  the  purchase  of  his  company  (a)»  And  ^ 
Master  found,  that,  after  retirii^  Stem  the  army,  Bobert 
HamSton  entered  into  business  as  a  wine  merchant, 
and,  in  Januaiy,  1832,  was  declared  a  bankrupt ;  and 
that,  in  the  Ust  of  debts  stated  in  the  balance-flheet  ten* 
dered  by  him  on  oath,  under  the  commission,  to  be  owing 
from  him,  is  inserted  the  item : — '*  Tlie  executors  of  the 
late  Mr.  Bichardwn.  Sundry  advances  by  the  late  Mr. 
Richardsm;  say,  0000/;**  and  that,  at  the  Ck>urt  of 
ConunissicmerB  of  Bankrupts,  on  the  27th  of  Mardi, 
1832,  before  E.  Holroydj  Esq.,  Boberi  HandUan,  b^ 
sworn  and  examined,  said,  that  about  twelve  years  before 
that  time  Mr.  Bichardsan  proposed  to  him  to  make  ad- 
vances of  cash,  and  accordingly  made  advances  to  him 
up  to  the  time  of  his  said  examination,  to  the  amount  of 
10,000/1,  to  the  best  of  his  recollection:  that,  aboat 
February,  1831,  he  gave  to  Mr.  Bichardoomy  by  his  de- 
sire, an  acknowledgment  of  the  money  which  he  had  ad- 
vanced, to  the  amount  of  8000/1,  as  far  as  his  recoUecdon 
served ;  and  that  he  believed  the  said  sum  of  80001.  had 
been  previously  advanced  to  him  by  Mr.  Richardmn: 
that  he  could  not  state  what  amount  was  owing  by  him 
to  Mr.  Bichardsan  at  the  end  of  the  year  1825 :  that  he 


(a)  This  was  the  substance  of  the  statement  in  tbe  prmted  bool 
before  referred  to. 
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gave  to  Mr.  Rkhardsan  his  aoceptanoes  and 
promisBory  notes  for  part  of  the  money  he  had  advanced, 
and  a  receipt  also  for  IKKML:  that  the  money  was  occa- 
aionally  advanced  by  his  acceptances,  by  cheques  and 
in  money :  that  he  had  had  frequent  conversations  with 
Mr.  Sichardsan  since  the  year  1825 ;  and  upon  one  occa- 
sion he  adverted  to  the  will  he  had  made :  he  never  told 
him  that  the  money  which  he  had  advanced  to  him  from 
time  to  time  should  go  as  an  equivalent,  or  in  satis- 
&ction  of  any  l^acy  he  had  left  him; — in  fact,  he  never 
adverted  to  the  legacy :  that  Mr.  Richardson  invariably 
stated,  that  he  should  make  him  repay  the  different  sums 
he  had  advanced,  and  particularly  if  he  left  the  army. 
And  the  Master  found,  that,  in  December,  1832,  the  fiat 
was  annulled  with  the  consent  of  the  creditors  who  had 
proved  under  it,  and  that  the  executors  of  the  testator 
did  not  prove  any  debt  under  the  same,  or  offer  any  op- 
position to  the  annulling  thereof.  And  the  Master  dis- 
allowed the  state  of  facts  and  charge  of  the  Plaintiff, 
and  allowed  the  state  of  facts  and  charge  of  the  Defend- 
ant ;  and  found,  that,  at  the  death  of  the  testator,  Robert 
HamiUan  was  indebted  to  him  in  the  sum  of  2335/. 
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1844. 

COUBTENAT 

V. 

Williams. 
BeporU 


The  Plaintiff  excepted  to  the  report,  for  that  the 
Master  ought  to  have  disallowed  the  state  of  facts  and 
charge  of  the  Defendants,  and  allowed  that  of  the  Plain- 
tiff; and  ought  to  have  certified,  that  Robert  Hamilton 
was  not,  at  the  death  of  the  testator,  indebted  to  him  in 
any  sum,  or,  if  any,  not  more  than  300/L  (a) 

The  case  was  heard  on  the  exceptions,  and  on  further 
directions. 

The  questions  in  the  cause  were,  whether  Robert 


(a)  The  amount  of  the  last  two  hills  of  exchange,  ante,  p.  540. 

P  P  2 
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Hamiltan,  the  legatee,  was  indebted  to  the  testator  at 
the  time  of  his  death;  and,  if  he  was  so  indebted, 
whether  the  whole  debt,  or  that  part  thereof^  of  which  the 
recovery  was  barred  by  the  Statute  of  Limitations  (a)^ 
ought  to  be  retained  by  the  executors  out  of  the  legaqr. 


Argument,         Mr.  Tempk  and  Mr.  RudaU,  for  the  PlaintifF. 

Mr.  Glcuscy  for  the  executors. 

The  following  cases,  in  addition  to  several  of  those 
mentioned  in  the  judgment,  were  cited:  Rautkdge  v. 
Ramsay  {b),  Kennett  v.  Milbank  (c),  Haydon  v.  Williams  (<2), 
Whippy  V.  Hillary  (e),  Higgins  v.  ScM  {/),  iEOs  v. 
Fowhes  (y),  LinseU  v.  Bonsor  (A),  Flower  v.  3farien  (i), 
Lechmere  v.  Fletcher  (i),  Brigstocke  v.  Smith  (I),  Pearee 
V.  Davis  (m)y  Aubert  v.  Walsh  {n)j  Cary  v.  Gerrish{o)9 
Spears  v.  Hartly  (/>),  Ex  parte  Dewdney  (j).  Ex  parte 
Jackson  (r),  Eden  v.  Smyth  («),  Wekett  v.  iZaiy  (Q, 
M^Mahon  v.  Burchell{u), 


Judgment, 


Vice-Chancellor  : — 

The  Plaintiff  claims  to  be  entitled  by  assignment  to  a 


(a)  21  Jac.  1,  c.  16. 
\h)  8  Ad.  &  El.  221. 

(c)  8  Bing.  38. 

(d)  7  Bing.  163. 

(e)  3  B.  &  Ad.  399. 
(/)2B.  &Ad.  413. 
Ig)  5  Bing.  N.  C.  455. 

\h)  2  Bing.  N.  C.  241 ;  S.  C, 
2  Scott,  399. 
(i)  2  Myl.  &  Cr.  459. 
{k)  1  Cromp.  &  Mee.  623. 


(/)  1  Cromp.  &  Mee.  483. 
(m)  1  Mood.  &  Rob.  365. 
(fi)  4  Taunt  293. 
(o)  4  £sp.  9. 
Ip)  3  Esp.  81. 
Iq)  15  Ves.  479. 
(r)  8  Ves.  533. 
(#)  5  Ves.  341. 
(0  2  Bro.  P.  C.  386,  (Toml. 
ed.) 
(tf)  3  Hare,  97. 
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legacy  of  2500^  bequeathed  by  the  will  of  Aldboraugh 
JUchardson  to  one  Robert  Hamilton.  The  Defendants, 
the  execaton  of  the  testator,  all^e,  that  Bobert  Hamilr 
tan,  the  legatee,  was  a  debtor  to  the  testator's  estate  in  a 
huge  sum  of  money,  and  that  the  amount  of  the  debt 
ought  to  be  set  off  agdnst  the  claim  to  the  legacy,  so  as 
to  satisfy  it  in  the  whole  or  in  part,  as  the  case  may 
be.  On  the  part  of  the  Plaintiff,  it  was  argued  that 
there  was  not,  and  never  had  been,  any  such  debt  as  was 
suggested  by  the  Defendants.  It  was  admitted  that 
advances  had  been  made  by  the  testator  to  Hamilton, 
but  it  was  averred  that  those  advances  were  gifts,  and  not 
loans ;  and,  in  consequence  of  this  averment,  an  inquiry 
was  at  the  hearing  directed,  whether,  at  the  death  of  the 
testator,  Hamilton  was  indebted  to  him  in  any,  and  what, 
sum  of  money. 


1844. 

COUBTBNAT 

9. 

Williams. 
Judgmsfid, 


If,  at  the  hearing,  I  had  anticipated  the  course  which 
the  cause  has  taken,  I  should  probably  have  divided  the 
inquiry  into  two  parts : — first,  whether  any  debt  was  ori- 
^nally  contracted  by  reason  of  the  advances;  and,  second- 
ly, whether  such  debt  (if  any)  or  any  part  of  it  remained 
due  at  the  death  of  the  testator.  A  report  following 
the  course  of  such  an  inquiry,  and  ^ving  a  specific  an- 
swer to  each  question  in  turn,  would  have  been  more 
convenient  for  the  purpose  of  further  directions.  But 
the  course  of  the  proceedings  before  the  Master  has  been 
precisely  such  as  I  have  above  suggested,  and  will  enar 
ble  me  to  dispose  of  the  case  on  further  directions  as  sa- 
tisfiustorily  as  if  that  form  of  inquiry  had  been  directed. 


The  Master,  by  his  report,  afler  stating  the  advances 
made  by  the  testator,  to  HamUton,  has  found,  that,  at  the 
death  of  the  testator,  Hamilton  was  indebted  to  him  in 
Tarious  sums  of  money,  amounting  together  to  2335/L 
£xceplions  were  taken  to  that  report,  which,  in  substance. 
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are^  that  the  Master  ought  to  have  finmd  that  nodung 
was  due  from  HamHton  to  the  estate  of  the  testator,  or, 
at  all  events,  that  not  more  than  300/L  was  so  due. 

The  arguments  in  support  of  the  exceptions  were,  first, 
that  the  advances  were  not  proved ;  secondly,  that  msk 
advances  (if  any)  as  were  proved  to  have  been  made 
were  gifts,  and  not  loans ;  thirdly,  it  was  said,  that,  if 
the  advances  were  to  be  considered  as  loans,  the  Statute 
of  Limitations  was  a  bar,  except  as  to  SOOil  advanced 
within  six  years  of  the  testator's  death;  and,  lastly,  it 
was  insisted  by  the  Plaintiff,  in  reply  to  a  case  made 
by  the  Defendants,  that  there  was  no  acknowledgment 
by  Robert  HamUUm  to  take  the  debt  out  of  the  statute. 

In  order  that  the  grounds  of  my  decision  may  dis- 
tinctly appear,  I  shall,  in  the  first  instance,  consider  the 
exceptions  only.  And  upon  this  part  of  the  case  I  may 
observe,  that,  in  the  Master's  Oflice,  as  in  the  cause,  the 
fiict  that  advances  had  been  made  by  the  testator  to 
Hamilton  was  a  fact  not  in  dispute ;  the  issue  was  not 
upon  the  fact,  but  only  upon  the  character  of  the  ad* 
vances, — whether  ^fts  or  loans.  In  order  to  determine 
that  question,  the  Master  had  before  him  certain  bodo, 
receipts,  bills  of  exchange,  cheques,  and  other  documents. 
It  was  contended  that  the  evidence,  upon  which  the 
Master  must  have  acted,  was,  to  a  considerable  extent^ 
founded  on  cheques  alone,  and  it  was  said  that  a  cheque 
was  no  evidence  of  a  debt  Unquestionafaly,  cheques 
are  ^ven  quite  as  often  for  the  payment  of  debts  as 
they  are  for  loans;  and  no  one,  I  apprehend,  would  con- 
tend that  a  cheque  was  conclusive  evidence  of  a  debt 
But  that  was  not  the  purpose  for  which  the  cheques 
were  used.  The  advances  were  admitted  in  the  state 
of  facts,  which  is  in  the  nature  of  pleadings ;  and  there- 
fore, the  advances  being  admitted,  the  cheques  would  be 
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eTidenoe  of  the  amount  of  such  adyances,  and  that  I 
take  to  be  the  only  purpose  for  which  the  Master  has 
used  them. 

Assuming  the  Master  to  have  ascertained,  that  ad- 
vanoes  to  a  certain  amount  were  made,  he  had  then  to 
oonoider  whether  they  were  gifts  or  loans.  Now,  it  ap* 
pears  that  HamHten  became  bankrupt,  and  before  the 
aaognment  under  which  the  Plaintiff  claims  the  legacy, 
HamUion  represented  by  his  balancensheet,  and  his  exa* 
mination  in  the  bankruptcy,  that  he  was  a  debtor  to 
the  testator  to  the  amount  of  6000iL;  and,  on  his  examinar 
tion,  he  specified  the  particular  sum  of  1100/.  as  having 
been  advanced  for  his  conmiission.  It  was  argued  for 
the  Plaintiff, — and,  for  the  reason  I  am  about  to  mention, 
I  am  inclined  to  agree  with  that  argument, — ^that  the 
admission  made  in  the  bankruptcy  was  not  such  an 
acknowledgment  of  the  debt,  as  would  take  the  case 
oat  of  the  statute.  But,  on  the  question  whether 
a  debt  was  owing  by  the  bankrupt,  why  am  I  not  to 
hcdd  that  the  admissions  of  a  party  made  in  his  bar 
lance-sheet,  and  upon  hie  examination,  are  evidence 
that  the  advances  made  to  him  were  loans,  and  not 
gifts?  and,  if  so,  there  was  an  admission  of  debt  to 
an  amount  far  exceeding  what  the  Master,  has  found. 
Tile  case,  however,  did  not  rest  on  that  evidence  alone. 
A  printed  book  was  produced,  in  the  printing  and  pub* 
Hshing  of  which  it  was  proved  that  Robert  HamUUm 
took  an  active  part;  and  a  letter  was  also  in  evidence^ 
written  by  him,  referring  to  the  same  book,  and  he 
there  expressly  states,  that  the  1100/.  had  been  ad- 
Tanced  to  him  by  the  testator,  and  constituted  a  debt 
whidi  he  was  bound  to  pay.  Opposed  to  this  was  the 
evidence  of  Sir  John  Hamilton,  who  says  positively  that 
the  testator  stated  to  him  the  1100/.  was  a  gift.  With 
respect  to  all  the  other  advances,  Sir  John  Hamilton 
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8AJS,  that,  from  general  conversationB  with  the  testator, 
he  believes  they  were  gifts ;  but  I  cannot  take  his  evi- 
dence as  applying  distinctly  to  anything  except  the 
lIOOiL ;  and,  with  respect  to  that  sum,  it  is  opposed  to 
the  positive  statement  and  oath  of  the  l^atee,  coupled 
with  the  possibility  that  Sir  John  HamUton  may  have 
been  mistaken*  The  only  other  evidence  is  that  of  a 
servant  of  the  testator,  on  which  I  shall  only  observe, 
that  it  is  of  such  a  nature,  that  I  am  not  disposed  to  be* 
lieve  it  in  opposition  to  the  statement  of  the  l^atee  him- 
self. If  the  meaning  of  the  testator  was  difierent  fiom 
that  which  he  communicated  to  Robert  HamUtan,  I  must 
think  that  he  would  have  taken  some  other  means  of 
making  it  known  than  that  of  gossiping  with  a  servant 
The  distinction  between  a  loan  and  a  gift  depends  on 
the  question,  whether  the  testator  did  or  did  not  retain 
to  himself  a  right  to  demand  payment  of  the  money; 
and,  therefore, — whether  he  intended  the  advance  to  be  a 
gift;,  or  whether  he  lent  it  to  a  man  who  he  though 
could  never  repay  him, — ^if  the  testator  reserved  to  hun- 
self  the  right  of  recovering  the  money,  it  was  a  loan, 
and  not  a  gift^  My  opinion  is,  that  the  Master  was 
right  in  finding  that  these  advances  were  loans,  and  not 
gifts. 


The  next  question  is,  what  was  the  amount  of  the 
debt?  The  300L  was  not  barred  by  the  statute  at  the 
testator's  deatL  The  1100/.,  I  think,  is  also  su£Sciently 
proved  to  have  been  taken  out  of  the  Statute  of  Limita- 
tions by  the  letter  written  by  Robert  Hamilton  to  Lord 
Fitzroy  Somerset  I  shall  presently  observe  on  what^ 
imder  the  late  statute,  I  understand  to  be  the  law  with 
respect  to  the  acknowledgment,  taking  the  case  out  of 
the  statute.  Now,  the  amount  of  the  balance  is  only 
shewn  in  two  ways — by  the  balance-sheet,  and  the  exa- 
mination under  the  bankruptcy.     Two  objections  were 
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taken  to  this :  one  was^  that  the  amount  of  the  balance 
was  not  specified  in  the  balance-sheet  or  in  the  examina- 
tion ;  and  Kennett  v.  Milbank  (a)  was  cited  as  an  author- 
ity, that,  under  the  recent  statute,  it  was  necessary  that 
the  amount  should  be  stated  That  proposition  certainly 
surprized  me.  I  had  always  understood  that  the  same 
acknowledgment  that  would  have  sufficed  before  Lord 
Tenterden^s  act  would  suffice  alter  it, — ^with  this  differ- 
ence, that,  since  the  act,  the  acknowledgment  must  be 
in  writing;  whereas,  before  the  act,  a  verbal  acknow- 
ledgment would  have  been  sufficient.  On  a  careful 
examination  of  Kennett  v.  Milbank,  I  very  much  doubt 
whether  the  Lord  Chief  Justice  meant  to  lay  down 
what  one  part  of  the  judgment  would  seem  to  imply. 
Certainly,  tiie  other  judges  advanced  no  such  proposi- 
tion ;  and  the  case  of  Hay  clan  v.  Williams  {b)  contains  a 
judgment  by  the  same  learned  judge  to  the  contrary 
effect.  The  deference  due  to  any  dictum  of  the  Chief 
Justice  of  the  Common  Pleas  naturally  drew  attention 
to  the  point,  and  the  moment  an  opportunity  occurred, 
it  was  brought  again  under  the  view  of  the  Court ;  and, 
in  Lechmere  v.  Fletcher  (c),  and  Waller  v.  Lacy  (rf),  it 
was  expressly  decided,  that  it  was  not  necessary  the 
amount  should  appear.  There  can  be  no  doubt,  that,  if 
a  person  before  the  statute  had  written  to.«A  stranger, 
and  said,  ''  I  owe  A.  B.  a  sum  of  money  upon  a  balance 
of  account,"  that  acknowledgment,  made  to  another 
person,  might  have  been  taken  advantage  of;  an  action 
might  have  been  sustained  upon  it,  and  the  balance 
proved ;  and  such,  I  apprehend,  to  be  the  law  now. 
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But  the  question  remains,  whetiier  this  is  an  acknow- 
ledgment to  take  the  case  out  of  the  statute ;  and  the 


(a)  S  Bing.  38. 
\h)  7  Bing.  163. 


(c)  1  Cr.  &  Mees.  623. 
\d)  1  Man.  &  Gr.  54. 
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Ig44^        rule  M  to  tliat,  on  the  antlioritj  of  the  cases  dted,  I 
^    -     "      tftke  to  be,  that  the  acknowledgment  niiiat  be  one 
V.  whereby  the  party  chaigea  himiidf.     If  he  acknow- 

iLUAMs.  igjgQ^  ^  debt)  and  says  nothii^  morey  the  Coort  im- 
plies a  promise  to  par  the  debt ;  biit»  if  his  poromise  is 
to  pay  oat  of  a  p<»^  fond,  or  if  he  only^oot 
where  payment  is  to  be  had,  that  is  not  an  aeknowle^ 
ment  whereby  he  duurges  himself;  and,  therefore,  it 
does  not  take  the  case  ont  of  the  statate,  ezoefit  as  re- 
gards the  particular  fbnd  referred  to  (a).  That  beiiq; 
the  state  of  the  case,  I  have  heard  no  argoment  to  satisfy 
me  that  a  compolsory  acknowledgment,  drawn  fiom  a 
party  in  bankruptcy,  where  the  object  of  the  proceed* 
ing  is  not  to  charge  the  party,  but  to  disdiaige  him, 
and  distribute  his  assets,  could  be  an  acknowledgment 
taking  the  case  out  of  the  statute.  Upcm  that  point, 
therefore,  I  am  not>  as  at  present  advised,  prepared  to 
agree  with  the  Master,  assuming  that  that  was  the  onfy 
evidence  the  Master  went  upon  for  taking  the  case  out 
of  the  statute.  My  general  conclusion,  therefore,  upon 
the  whole  report  would  be,  that  the  Master  was  right 
in  finding  that  the  advances  were  loans,  and  not  gifts; 
and  in  his  finding  as  to  the  amount  of  those  loans;  but, 
probably,  that  I  differed  from  him  as  to  the  legal  suf- 
ficiency of  ^me  of  the  admissions  upon  which  he  had 
taken  the  debt  out  of  the  statute. 

Supposing,  then,  that  I  should  come  to  the  condn* 
fflon  that  the  Master  has  miscarried  on  the  last-men- 
tioned  point,  the  r^ular  course  would  be  to  refer  the 
case  back  to  the  Master  to  review  his  report  in  that 
particular  only  in  which  I  differed  from  him,  directing 
the  Master,  in  case  he  should  find  any  debt  barred  by 
the  Statute  of  Limitations,  to  state  the  amount  and  par- 
Co)  Sec  ante,  p.  300. 
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tictilars  of  such  debt^ — ^not  giving  any  costs  upon  the 
excq)tion8;  and  if  the  Defendants  should  not  adduce 
any  further  evidence  before  the  Master,  the  Master 
would  make  a  further  report  by  rejecting  so  much  of 
tiie  debt  as  was  barred  by  the  statute,  and  rejecting  it 
only  up<m  that  ground  It  occurred  to  me,  therefore, 
that  I  might,  in  a  case  so  circumstanced,  assume,  for  the 
purposes  of  the  argument  upon  the  report  now  before 
me,  that  the  debt  was  barred  by  the  statute,  (an  as- 
sumption the  most  favourable  for  the  Plaintiff),  and  re- 
quire the  parties  to  argue  the  question,  whether,  upon 
that  assumption,  the  Defendants  were  not  entitled  to  re- 
tain the  l^acy  claimed  by  the  Plaintifi^  in  satisfaction 
or  part  satis&ction  of  the  debt  owing  by  him  to  the 
estate.  This  is  tiie  question  which  would  arise  upon 
the  further  directions,  if  the  Master  were  to  correct  his 
report  in  the  way  I  have  suggested ;  and  if  that  ques- 
tion is  to  be  answered  in  the  Defendants'  &vour,  the 
reference  back  to  the  Master  would  be  so  much  useless 
eaq)ense  and  delay.  The  order  on  further  directions 
would  be  the  same,  in  whichever  way  the  report  should 
stand.  Accordingly,  the  cause  was,  upon  my  suggestion, 
set  down  upon  fmther  directions ;  and  the  question  was 
very  fully  argued  upon  the  above  assumption,  and  every 
topic,  which  could  be  urged,  was,  I  believe,  suggested 
to  me.  I  am  now  to  state  the  conclusion  to  which  I 
have  come  upon  it. 
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The  Statute  of  Limitations  that  governs  the  present 
case  is  the  21  Jao.  1,  a  16,  which  takes  away  the 
remedy  against  the  debtor,  unless  the  action  be  brought 
within  six  years  after  the  cause  of  action  arose ;  but  it 
leaves  tiie  right  untouched,  differing  in  this  respect  from 
a  more  recent  Statute  of  Limitations,  by  which  tiie 
right  as  well  as  the  remedy  is  barred.  Li  accordance 
witii  this  construction  of  the  act,  it  has  been  repeatedly 
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decided,  and  is  settled  law,  that,  if  a  creditor,  by  means 
of  a  lien  or  other  lawful  means,  can  pay  himself  without 
resorting  to  an  action  against  the  person  of  the  debtor, 
he  may  lawfully  do  so.  In  Spears  v.  Harify  (a),  which 
was  a  case  of  trover,  the  defendant,  a  wharfinger, 
claimed  a  lien  upon  merchandize  in  his  hands  for  the 
balance  of  a  general  account,  which,  it  was  held,  he  was 
entitled  to ;  and  the  only  question  then  was,  whether, 
as  the  balance  which  the  defendant  claimed,  was  due 
to  him  nine  or  ten  years  before  the  action  was  brought, 
the  debt  was  not  discharged  by  the  operation  of  the 
Statute  of  Limitations,  and  the  lien,  therefore,  gone. 
Lord  JEHdan  said  it  was  true,  that,  if  the  debt  was  dis- 
charged by  the  statute,  there  could  be  no  lien  by  reason 
of  it;  but  the  debt  was  not  discharged,  it  was  the 
remedy  only.  He  says, ''  I  am  of  opinion,  that,  thou^ 
the  Statute  of  Limitations  has  run  against  a  demand, 
if  the  creditor  obtains  possession  of  goods  in  which  he 
has  a  lien  for  a  general  balance,  he  may  hold  them  for 
that  demand  by  virtue  of  the  lien.  In  this  case  the  De- 
fendant had  a  subsisting  demand  when  the  goods  came 
to  his  possession,  and  I  am  of  opinion  he  may  enforce  it 
by  the  lien  which  the  law  has  ^ven  him  for  his  general 
balance."  Higgins  v.  Scott  {b)  is  an  authority  also  in 
point.  If  a  debtor  pays  money  to  a  creditor,  without 
directing  the  appropriation,  the  creditor,  having  acquiied 
a  right  to  apply  it,  may  apply  it  in  payment  of  a  debt 
barred  by  the  Statute  of  Limitations.  Mills  v.  Fowkes  (c) 
is  also  an  authority  upon  the  subject,  and  I  may  refer 
also  to  Coppin  v.  Coppin  {d)y  and  Williamson  v.  Naylor  (e). 
I  shall  assume,  for  the  purposes  of  the  argument  in  this 
case,  as  being  favourable  to  the  Plaintiff,  that  the  right 
which  the  law  ^ves  to  the  creditor,  having  a  lien  (m 


(o)  3  Esp.  81. 

(6)  2  B.  &  Adol.  413. 

(c)  6  Bing.  N.  C.  455. 


{d)  2  P.  Wms.  291. 
(e)  3  Y.  &  Coll.  208. 
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ihe  goods  or  other  property  of  the  debtor^  does  not  ena- 
ble a  debtor  effectually  to  pleads  by  way  of  set-off^  a  debt 
barred  by  the  Statute  of  Limitations;  that  is,  I  shall 
assume  that  the  Plaintiff  might  reply  the  Statute  of  Li- 
mitations in  answer  to  such  a  plea,  as  in  Chappie  v. 
Durston  (a),  and  Field  y.  Bezant  (&). 
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The  question,  then,  is,  whether  the  present  case 
is  to  be  governed  by  the  principle  of  the  former  or  of 
the  latter  cases?  If  the  executor  had  made  himself 
personally  liable  to  the  payment  of  the  legacy,  or  if 
the  object  of  the  suit  had  been  to  charge  the  executor 
personally,  the  principle  of  the  latter  cases  might  pos- 
sibly have  governed  this  case.  But  this  is  not  a  suit  for 
that  purpose;  it  is  a  suit  to  recover  a  legacy  out  of 
assets, — that  is,  claiming  a  portion  of  the  assets  in  the 
hands  of  the  executor ;  and  the  claim  is  not  made  in  any 
other  way.  The  case  is  the  same  as  if  the  assets  were 
in  the  hands  of  the  accountant-general.  Now,  to  say 
that  the  right  remains,  and  that  the  remedy  only  is 
barred,  is,  in  a  case  like  this,  the  same  thing  as  saying 
that  the  l^atee  has  already  in  his  hands,  to  the  amount 
of  his  debt,  those  assets  of  the  testator  which  he  seeks 
by  his  suit.  Several  ways  of  putting  the  case  may  be 
suggested  in  support  of  the  argument  on  the  part  of  the 
executors.  They  may  say  to  the  legatee,  **  We  admit 
your  right  to  the  legacy ;  you  have  assets  of  the  tes- 
tator in  your  hands ;  pay  your  legacy  pro  tanto  out  of 
those  assets ; "  as  in  Jeffs  v.  Wood  (c),  and  Campbell  v. 
Graham  {d).  Again,  the  executor  might  say,  **  You  ask 
for  a  portion  of  the  assets  of  the  testator;  but  you  are 
yourself  a  debtor  to  the  testator's  estate,  and  his  assets 
are  diminished  pro  tanto  by  your  default :  it  is  against 


(a)  1  Crom.  &  Jer.  1. 
(fj)  5  B.  &  Adol.  357. 


(e)  2  P.  Wins.  128. 
(d)  1  Russ.  &  M.  453. 
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eonsdence  that  you  should  take  anytbnig  oat  of  die  e»- 
tate  until  you  have  made  good  what  you  owe  to  it;" 
and  the  equity  of  a  trustee  to  impound  the  interest  cf  a 
cestui  que  trust  in  the  trust  fund^  under  such  cticun- 
stances,  is  clear:  Priddyy.  Ro$e{a)y  Smith  ▼.  SadA{h), 
Ex  parte  Turpin  (c).  To  such  a  case,  the  mlcy  that  he 
who  would  have  equity  must  do  equity,  would  apply  by 
way  of  rebutter  to  the  Plaintiff's  demand. 

A  third  argument  may,  perhaps,  be  suggested,  thoi^ 
I  do  not  place  any  reliance  upon  it.  If  the  testator 
had  been  living,  and  the  statute  had  been  pleaded  to  an 
action  by  himself,  he  might  have  enforced  his  claims  to 
the  amount  of  the  legacy,  by  cancelling  the  legacy  in 
his  will.  Now,  if  the  will  was  made  on  the  supposition 
that  the  debt  existed,  it  was,  in  contemplation  of  law, 
made  on  the  supposition  that  the  debt  would  be  paid; 
and  if  the  circumstances  under  which,  and  willi  refereace 
to  which,  the  will  was  made  became  altered  by  the  act 
of  the  legatee,  is  it  not  posmble  that  a  court  of  justMe, 
in  this  case,  as  well  as  in  many  others,  might  h(dd  tbe 
altered  circumstances  to  operate  as  a  revocation?  I  do 
not,  however,  as  I  have  said,  rely  upon  the  last  pmnt; 
I  think  the  first  and  second  points  are  dedsive  of  the 


In  order,  then,  to  save  the  parties  the  expense  and  de- 
lay of  a  useless  reference  and  report,  I  shall  declare^ 
that  no  order  is  made  upon  the  exceptions,  and  <Hder 
the  report  to  be  confirmed  notwithstandinff  the  aMsp- 
tions;  and,  upon  further  directions,  declare,  that  the 
amount  of  the  debt  ought  to  be  set  off  or  retained 
against  the  legacy,  the  balance  due  to  the  legatee,  if 
any,  to  carry  interest,  and  give  no  costs  on  either  mde. 

(a)  3  Mer.  86.  (b)  1  Y.  &  Coll.  338.  (e)  Mont.  443. 
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This  is  a  oonrae  whidi  I  have  taken  on  more  than  one 
oocadon,  when  it  appeared  that  the  order  on  further 
directkms  must  be  the  same  whichever  way  the  report 
flhould  be,  and  ia  one  which  may,  I  beUeve,  be  always 
taken  with  advantage  to  the  suitor  where  such  is  the 
case.  If  a  court  of  appeal  should  be  of  opinion  against 
my  judgment  on  the  main  pointy  it  will,  of  course,  alter 
it.  If  I  am  right  in  that,  I  do  not  anticipate  any  diasp* 
probation  of  the  course  I  have  taken  in  point  of  form. 


1844. 

courtbnat 

Williams. 

Judgment. 


ATTORNEY-GENERAL  v.  POULDEN.         aotk^ril,  Sf 

•  FITZHERBERT,  by  his  will,  dated  in  June,  Direction  to  in. 
1821,  amongst  other  things,  directed  his  executors,  as  J^^p^ot^' 
soon  as  conveniently  mif^ht  be  after  lus  decease,  to  set  stock,  in  the 

•^       ^^  ^  ^  name  of  tnw- 

apart  and  transfer  or  purchase  and  invest  in  the  names  tees,  and  to  paj 
of  oertun  trustees  the  sum  of  10,000/.  4/.  per  cent  An-  nnities  to  va- 
nuities,  to  be  a  fund  to  answer  the  several  yearly  sums  J^^J^^^a' 

the  whole  to 
400iL  a  year ;  and  that  the  tmiteet  shoold  hold  the  said  stock  and  the  diridends  thereof, 
snbject  to  the  annuities  upon  trust,  as  to  so  much  of  the  dividends  as  from  time  to 
tioM  abould  fall  in  by  the  determination  of  the  annuities,  until  one-half  of  the  dividends 
ahould  have  so  fallen  in,  to  invest  the  same  and  the  resulting  income  thereof,  in  order 
tD  Inoreaae  the  capital  of  the  said  ftind  by  accumulation )  and  so  soon  as  one- half  of  the 
dividends  should  have  so  fallen  in,  to  apply  such  moiety  of  the  dividends,  and  also  such 
ftirther  parts  of  the  same  as  should  from  time  to  time  fsll  in  by  the  determination  of  the 
■omiitiea  respectively,  and  the  whole  of  the  dividends,  when  all  the  annuities  should  have 
oened,  to  certain  charitable  uses.  The  10,000/.  4/.  per  cent.  Stock  was  invested  according 
to  tilt  win,  and  was  snbeeqiuently  converted  into  3^  per  oents.,  and  the  trustees  thereupon 
reduced  the  payments  to  the  annuitants  by  one-eighth,  the  dividends  having  become  to 
that  eitent  intidllcient  to  answer  die  annuities.  The  death  of  some  of  the  annuitants  after- 
wards released  a  part  of  the  dividends,  and  the  sums  so  £dling  in  were  accumulated.  In  an 
information  to  establish  the  charity : — Heldf  that,  although  the  accumulation  of  the  divi- 
dends had  not  begun  until  the  death  cX  an  annuitant,  many  years  after  the  death  of  the 
teatator,  yet,  by  the  statute  40  Geo.  3,  c.  98,  the  accumulation  must  cease  at  the  expiration 
cf  twenty-one  years  from  his  death. 

That  the  annuitants  were  not  entitled  to  be  paid  their  annuities  in  frill,  either  out  of  the 
oafiita],  or  out  of  the  released  dividends,  but  that  the  reduction  of  the  stock  would  operate 
to  produce  a  proportionate  reduction  in  the  several  annuities,  and  in  the  fbnd  apjmcable 
to  the  cbaritj. 


That  the  whole  of  the  aocumulated  fbnd,  arising  before  a  moie^  of  the  dividends  was 
rdeaaed  by  cessation  of  the  annuities,  was  undisposed  of  by  the  will,  and  formed  part  of 
the  residuary  estate. 
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by  way  of  annuities  to  the  several  persons  therdnafter 
named>  or  in  the  event  of  the  death  of  any  one  or  more 
of  them  in  his  (the  testator's)  lifetime,  then  to  such  other 
person  or  persons  as  he  should  or  might  nominate  and  ap- 
point in  his  or  their  place,  by  any  codidl  or  codicils,  so 
that  each  of  them  might  have  his  or  her  annuity  for  his 
or  her  life ;  (that  is  to  say) :  [the  testator  then  named  the 
annuitants,  and  the  amount  of  their  several  annuities, 
which  amounted  in  the  whole  to  4002.  a-year.]     And 
the  testator  directed  that   the  said   several   annuities 
should  be  p^d  by  his  trustees  unto  the  respective  anr 
nuitants  by  half-yearly  payments,  as  the  dividends  of 
the  10,000/1  Stock  should  become  payable;  and  that, 
subject  to  the  payment  of  the  said  several  annuities 
during  the  continuance  thereof  respectively,  the  said 
sum  of  10,000/1  Stock  should  be  held  by  the  said  trus- 
tees.    After  bequeathing  some  other  legacies,  the  tes- 
tator devised  and  bequeathed  all  the  residue  of  lus  real 
and  personal  estate  (such  personal  estate  to  be  subject, 
nevertheless,  to  the  payment  of  his  debts,  funeral  ex- 
penses, and  such  of  his  legacies  for  which  no  specific 
funds  were  provided,  or  which  would  otherwise  fail  for 
want  of  a  fund)  unto  his  sisters  Mary  and  Jane,  their 
heirs,  executors,  administrators,  and  assigns,  in  equal 
shares,  as  tenants  in  common,  for  their  own  use ;  and  he 
appointed  his  said  sisters  and  the  said  trustees  his  exe- 
cutrixes and  executors.    On  the  1 1th  of  June,  1821,  the 
testator  made  a  first  codicil  to  his  will,  and  thereby, 
after  reciting  so  much  of  the  will  as  related  to  the  10,00021 
Stock,  he  declared  his  will  to  be,  that  the  said  trustees 
should  stand  possessed  of  the  said  sum  of  10,000il  Stocki 
and  the  dividends,  interest,  and  yearly  proceeds  thereof, 
subject  to  the  said  annuities  charged  thereon  by  his  wiO, 
— as  to  80  much  of  the  said  dividends,  interest,  and  yearly 
proceeds  as  from  time  to  time  should  fall  in  by  the  de- 
termination of  the  annuities  charged  thereon,  until  one 
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ludf  of  the  said  diyidends^  interest,  and  yearly  proceeds 
ahould  have  so  fallen  in ^  upon  trust,  to  lay  out  the  same, 
and  the  resulting  income  thereof,  in  the  names  of  the 
flaid  trustees  for  the  time  being  in  the  purchase  of  stock, 
in  the  same  fund,  or  in  some  other  of  the  public  funds  or 
stocks,  in  order  to  increase  the  capital  of  the  said  fund  by 
accumulation  in  the  way  of  compound  interest ;  and  when 
and  so  soon  as  one  half  of  the  said  dividends,  interest, 
and  yearly  proceeds  should  have  so  fallen  in,  then  upon 
trust  to  apply  such  moiety  of  the  dividends,  interest,  and 
yearly  proceeds^  and  also  such  further  parts  of  the  same 
as  should  from  time  to  time  fall  in,  by  the  determination 
of  the  said  annuities  respectively,  and  the  whole  of  such 
dividends,  interest^  and  yearly  proceeds,  when  all  the 
said  annuities  should  have  determined,  in  the  manner 
thereinafter  expressed :  namely,  that  all  such  dividends, 
interest^  and  yearly  proceeds  should  be  applied  by  his 
said  trustees,  from  time  to  time,  for  and  towards  the 
maintenance  and  support  of  five  poor  men,  married  or 
mngle^  ten  poor  widows,  and  five  poor  single  womeuj 
natives  of  Partseay  who  respectively  should  be  of  the  age 
of  fifly  years  or  upwards,  to  be  chosen  as  therein  men- 
tioned. The  testator  then  appointed  certain  persons  to 
act  as  governors  of  the  charity  thereby  created,  and 
provided  for  the  appointment  of  new  trustees  of  his  will 
and  codicil,  upon  the  death  or  retirement  of  any  of  those 
thereby  appointed.  By  another  codicil,  the  testator  sub- 
stituted the  children  of  one  of  the  said  annuitants,  who 
had  since  died,  in  the  place  of  such  annuitant. 


1844. 

Attornbt* 
Genbbai* 

V. 
POULDBN. 


SfaiemetU, 


In  1830,  the  10,0002.  4L  per  cent.  Stock  were  reduced 
to  3^  per  cents.,  and  the  annual  dividends,  applicable  to 
the  payment  of  the  annuities  charged  thereon,  being 
thereby  reduced  to  350/.,  the  trustees  made  a  proper* 
tionate  abatement  in  such  annuities,  reducing  the  pay- 
ments by  one-eighth.     Subsequentiy,  several  of  the  an- 


voL.  in. 


QQ 


H.  W. 
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Attornst- 
Omnbral 

9. 
P6ULOBN. 

SUUemeni, 


nuitants  died,  and  their  annuities  falling  in,  an  acconni- 
lated  fund  was  produced,  which,  after  certun  payments 
thereout,  amounted  to  698il  19s.  4tL,  of  which  the  sam 
of  613iL  I3s.  9d,  had  accrued  before,  and  llie  remainder 
after  the  expiration  of  twenty-one  years  firom  the  death 
of  the  testator. 


The  information  was  filed  in  December,  1843,  against 
the  trustees  and  the  representatives  of  the  xesiduaiy 
l^atees,  for  the  execution  of  the  trusts  of  the  will,  and 
the  establishment  and  r^ulation  of  the  charity. 

The  questions  sulmiitted  to  the  Court  at  the  hear- 
ing were,  first,  whether  the  annuities  ought  abscdntely  to 
abate  by  one-eighth,  in  consequence  of  the  reducticm  of 
the4il  per  cent.  Stock,  intoS^  per  cents.,  or  whether  the 
amount  by  which  the  annuities  had  been  req)ectiTeIy 
reduced  at  the  time  of  the  conversion  should  be  made 
up  to  the  annuitants  and  their  representatives  again,  fifom 
time  to  time,  as  portions  of  the  dividends  were  released 
by  the  death  of  annuitants ;  secondly,  how  long  the  ac- 
cumulation of  the  dividends  ought  to  go  on  with  refer- 
ence to  the  Thellusson  Act  (a), — ^whether,  for  twenty-one 
years  from  the  death  of  the  testator,  when  the  trust  com- 
menced, or  for  twenty-one  years  from  the  death  of  the 
first  annuitant,  when  the  accumulation  first  began; 
thirdly,  whether  the  accumulated  ftmd  belonged  to  the 
charity,  or  to  tiie  residuary  legatees,  or  was  undisposed 
of  by  the  will;  and  fourthly,  whether,  supposing  the 
accumulations  during  the  period  of  twenty-one  years 
from  the  death  of  the  testator  belonged  to  the  charitj, 
the  accumulations  since  the  expiration  of  such  twenty- 
one  years  would  also  belong  to  the  diarity  or  to  the 
residuary  legatees. 


(a)  39  &  40  Geo.  3,  c.  98. 
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Mr.  Cooper  and  Mr.  Wood^  in  support  of  the  informa- 
tion. 

Mr.  RomiUy  and  Mr.  AUnutty  for  the  residuary  Icga- 

Mr.  Anderdon  and  Mr.  E.  R.  Adams^  for  the  annui- 
tants. 

In  support  of  the  claim  of  the  annuitants — Davies  v. 
Wattier  (a).  May  v.  Bennett  (4),  ArundeU  v.  ArundeU  (c), 
Foster  v.  jSmtM  (rf),  Page  v.  LeapmgweU  (e),  were  cited 
against  the  claim  of  the  annuitants;  and  Kendall  v. 
RweeU  (/),  iScott  v.  Salmond{g\  in  favour  of  that  daim. 
On  the  date  at  which  the  accumulation  should  cease> 
Webb  V.  Webb  {h\  Trickey  v.  Trichey  (t),  and  Hargrove 
on  the  Thellusson  Act,  p.  171. 
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1844. 

Attorn  by- 
General 

V, 
FOULDEN. 

Argument, 


The  Vice-Chancellor,  after  holding  that  the  divi- 
dendsy  released  by  the  deaths  of  the  annuitants,  must, 
tinder  the  act  40  Geo.  3,  c  98,  cease  to  accumulate  at 
the  expiration  of  twenty-one  years  from  the  death  of  the 
testator,  notwithstanding  that  the  accumulation  did  not 
conunence  until  some  years  after  the  death  of  the  tes- 
tator; and  holding,  also,  that  the  accumulations  which 
had  accrued  subsequently  to  such  period  of  twenty-one 
years  would  fall  into  the  residuary  estate : — 

The  next  question  is,  whether  the  annuitants  are  or 


Judgment, 


(a)  1  Sim.  &  St.  463. 
(h)  1  Run.  370. 
(c)  1  Myl.  &  K.  316. 
{d)  2  Y.  &  C.  C.  C.  193. 
(e)  18  Vet.  463. 


(/)  3  Sim.  424. 
(g)  1  MyL  &  K.  363. 
(A)  2  Beav.  493. 
(i)  3  Myl.  &  K.  560. 


Q  Q  2 


MO 
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1844. 


Attobnbt- 
Gknkral 

V, 
POOLOBM. 


Judgment. 


are  not  to  be  paid  in  full  their  annuitiesy  either  bjr  re- 
ducing the  capital,  which  has  been  set  apart  to  secure 
them,  or  by  postponing  the  interest  of  the  remundennen 
till  the  arrears  of  the  annuities  have  been  paid;  that  is 
to  saj,  whether  the  annuities  are  to  be  paid  in  full  at 
the  expense  of  the  charity,  or  whether  the  charity  and 
the  annuities  are  to  bear  the  loss  sustained  by  the  reduc- 
tion of  the  stock  in  proportion  to  their  respective  in- 
terests? On  this  point  I  have  not  the  slightest  doubt  that 
the  loss  must  be  borne  by  the  annuitants  and  the  charity 
rateably.  The  testator  has  directed  a  sum  of  10,0001 4JL 
per  cent.  Stock  to  be  invested  in  the  namea  of  trustees^ 
which  is,  in  fact,  a  direction  to  purchase  so  much  stockas 
will  produce  an  income  of  AQQL  a-year ;  and  then,  after 
giving  directions,  that,  on  the  death  of  the  annuitants, 
the  dividends  which  should  become  discharged  should 
accumulate  until  one-half  of  such  dividends  should  be 
liberated,  the  testator  directs  that  the  moiety  so  liberated 
shall  go  to  the  charity ;  that,  as  the  remuning  annuities 
should  become  released,  the  fund  shall  be  given  to  the 
charity  pro  tanto ;  and,  when  all  the  annuitants  are  dead, 
then  the  whole  fund  is  to  be  applied  for  the  benefit  of  the 
charity.  The  testator  obviously  supposed  that  the  10,0002i 
Stock  would  remain  unaltered.  He  no  more  contemplated 
a  reduction  of  interest  on  the  stock  than  he  contemplated 
the  possibility  of  a  misappropriation  of  the  fund  by  the 
trustees,  either  of  which  events  would  occasion  a  loss  to 
the  annuitants  and  the  remaindermen ;  and  he  has  made 
no  provision  for  the  event  which  has  happened.  How, 
then,  is  the  case  affected  by  what  has  been  done  ?  The 
executors  set  apart  10,0007.  At  per  cent.  Bank  Annui- 
ties in  the  names  of  trustees,  and  the  moment  that  was 
done,  and  the  10,000/.  severed  from  the  bulk  of  the  es- 
tate, the  relation  of  tenant  for  life  and  remainderman 
began,  and  the  interests  of  the  parties  became  fixed. 
The  directions  are,  that  the  10,000/L  4/.  per  cent.  Stock, 
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when  set  apart,  shall  be  a  fund  to  answer  the  annuities 
thereinafter  given,  and  the  testator  afterwards  says,  that, 
subject  to  the  annuities,  it  is  to  go  to  the  charity.  That, 
certainly,  is  consistent  with  the  supposition  that  the  cha- 
rity is  to  take  only  that  which  remains  after  paying  all 
the  annuities  in  ftill ;  but  it  is  equally  consistent  with  the 
other  construction.  The  real  question  is,  whether  this 
is  to  be  taken  as  a  case  of  tenant  for  life  and  remainder- 
man, or  whether  as  a  gift  to  the  charity  of  the  residue  of 
the  10,000/.  which  shall  remain  after  paying  the  annui- 
tiea  in  ftiU;  and  I  think  the  construction  I  have  put 
upon  it  is  the  true  one. 


1844. 

Attorney- 
Gknkbal 

V. 
POULDKN. 

Judgment, 


With  regard  to  the  other  question,  the  testator  directs, 
that,  as  the  annuitants  die,  so  much  of  the  dividends  as 
is  released  by  their  deaths  shall  be  invested  in  4/.  per 
cent.  Stock,  and  that  the  interest  and  dividends  thereof 
shall  accumulate  until  one-half  of  the  dividends  are  re« 
leased ;  and,  as  soon  as  that  happens,  then  he  specifies 
the  mode  of  application  of  the  dividends.  The  direction 
for  application,  however,  is  not  so  framed,  as  to  include 
the  accumulated  fund.  I  have  no  doubt  the  testator 
intended  that  ftind  also  for  the  charity ;  but  his  expres- 
sions exclude  it.  He  has  directed  accumulation  until  one- 
half  of  the  dividends  are  released,  and  then  he  directs  the 
charity  to  take  the  benefit  of  the  released  dividends.  In 
consequence  of  this  direction,  it  became  necessary  to  stop 
the  direction  for  accumulation,  in  order  to  give  the  chi^ 
rity  that  benefit,  and  the  testator  has  (if  I  am  right  in 
eupposing  he  meant  to  give  the  whole  to  the  charity) 
forgotten  to  resume  his  intended  direction  as  to  the  fund 
accumulated.  If  the  words  were  flexible,  the  Court 
ought  to  construe  them  so  as  to  give  the  charity  the 
benefit  of  the  accumulated  fund.  It  is  possible,  how- 
ever, that  the  testator  may  have  intended  to  postpone 
the  benefit  to  the  charity  until  he  had  accumulated  a 
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1844.  fund  for  some  other  purpose,  which  he  intended  after- 

AiTORNKr-  ^'^^  *o  indicate.   However  that  may  be,  the  words  are 

Gbnbbal  not  flexible,  but  are  distinct  and  precise ;  and  I  most 

PouLDBN.  hold  that  the  accumulated  fund  is  undisposed  of,  and 

Judgment.  ^^  ^^  consequently  forms  part  of  the  residuary  estate. 


June  mh.  MACKINTOSH  v.  WYATT. 

A  creditor  took,   GrEEN  was  indebted  to  Wyatt  8r  Co.,  and,  in  1827, 

•8  Mcarity  for  i     1 1        -  i        . «     .** 

his  debt,  bills  of  he  gave  them  a  valuable  picture  by  Mttriuo,  on  trust, 
^dln^ried^^  as  declared  by  an  indenture,  to  sell  the  same,  and  pay 

by  asurc^,  and  thcmselves  the  expenses  and  their  debt  out  of  the  pro- 
accepted  by  the  ^  ^  '^ 

principal  cceds.     In  1829  Wt/att  8f  Co.  applied  to  Green  for  other 

thoM  bills  were  seciuity,  and  the  Plaintiff,  at  the  request  of  Green^ 

^^^^'  became  surety  for  him  to  Wyatt  Sr  Co.  for  2600i     This 

drewaccommo-  security  the  Plaintiff  gave  by  drawing  eight  trills  of  ex- 

and  which  were  change  upon  Green  for  312il  lOs.  each,  payable  at  sue- 

tbe^rincipsd  cessive  intervals  of  six  months,  which  bills  were  accepted 

we^r^'aid^b  ^^  Green^  and  indorsed  and  delivered  by  thePlamtiffto 

the  drawer  JVt/att  8f  Co.     The  transaction  was  further  evidenced  by 

rity.    On  a  bill  a  memorandum,  dated  the  22nd  of  February,  1829,  in- 

suretyf  to  re-  dorscd  on  tiic  assignment  of  the  picture,  expressing  the 

strain  an  action  terms  of  the  arrangement ;  and,  amongst  others,  that  the 

brought  against  2500/.,  to  be  paid  by  such  instalments,  should  be  ac- 

whichliad  been  cepted  in  fuU  discharge  of  a  debt  of  3128£,  thereby  ao- 

^lf*Courtd'.  knowledged  to  be  owing  by  Green ;  but,  on  default  of 

lowed  the  ac-  payment  of  any  of  such  bills  on  the  day  specified,  Wyatt 

but  stayed  exe'  $*  Co.  should  be  at  liberty  to  demand  and  recover  from 

* '** .  Green  the  whole  debt ;  that  the  picture  should  not  be  a 

Whether  the  ,  ^  *  ^ 

surety  was  dis-   Security  for  more  than  the  Plaintiff  became  surety  ht, 
subsequent '  ^    namely,  2500/. ;  and  that,  when  tiie  25002.  should  be 

JJlircrwUhout    P^^  ^  '^y^  ^  ^^-^  *«y  *^^^  ^«^v«r  ov«^  *^«  P«- 

his  knowledge, 

took  place 

between  the  creditor  and  Ihe  principal  debtor,  qutfre. 
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tiire  to  the  Plaintiff,  as  a  security  to  him  for  what  he         i844. 
might  have  advanced  on  acoomit  of  the  bilk.     The  bills  mackintosh 
were  not  paid.     In  1844(a)  Wyatt  Sf  Co.  brought  their  »• 

action  against  the  Plaintiff,  for  the  amount  of  the  bills         ' 

and  interest  The  Plaintiff  thereupon  filed  his  biU  in  ^'*'^^"^- 
this  cause,  aUeging,  first,  that,  after  the  first  of  the  eight 
bills  of  exchange  had  become  due  and  been  dishonoured, 
JVyatt  Sf  Co.y  without  the  knowledge  of  the  Plaintiff, 
drew  several  other  bills  of  exchange  on  Green,  in  respect 
of  the  said  debt,  payable  at  divers  long  periods  after 
date,  which  bills  were  accepted  by  Green,  and  delivered 
to  fFyatt  Sf  Co.;  and  that  the  effect  of  such  transactions 
was  either  to  pay  and  discharge  the  original  debt  for 
which  the  Plaintiff  was  surety,  or  to  give  Green  a  very 
extended  time  for  the  payment  thereof  with  the  consent 
of  the  Plaintiff,  and  so  as  to  deprive  fTyatt  8f  Co.  of  the 
power  reserved  to  them  by  the  said  memorandum,  to 
have  and  demand  immediate  payment  from  Green  of  the 
original  debt,  in  the  event  of  any  of  the  eight  bills  being 
dishonoured :  secondly,  that,  upon  the  true  construction 
of  the  agreement  upon  which  the  Plaintiff  became  surety, 
he  was  liable  only  to  the  extent  of  2500/.,  and  was  not 
liable  to  any  demand  for  interest  on  that  sum:  and, 
thirdly,  that  Wyatt  Sf  Co.  had  so  dealt  with  the  picture, 
that  they  had  put  it  out  of  their  power  to  fulfil  their 
agreement  to  transfer  it  to  the  Plaintiff,  upon  the  pay- 
ment by  him  of  the  25002.  The  bill  prayed  a  dedara- 
tion,  that  the  Plaintiff  was  discharged  from  his  liability 
on  the  bills  of  exchange ;  or,  if  not,  that  he  was  not 
liable  for  interest  thereon :  and  that,  in  the  latter  case, 
an  account  might  be  taken  of  what  was  due  from  him, 
and,  upon  payment  thereof,  that  the  Defendants  might 


(a)  It  was  a  part  of  the  Plain-    funds  came  to  his  hands ;  laches 
tiff's  case,  that  he  was  not  to  he    was,  therefore,  excluded, 
•ued  upon  the  hills,  until  certain 
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1844.        be  decreed  to  deliver  up  the  picture  firee  finom  any  daim 
Macumtosh    *bereon ;  and  for  an  injunction. 


V. 

Wtatt. 
Statemeni. 


The  answer  was  put  in  before  the  C(Hnmon  injunction 
could  be  obtained.  Bj  the  answer  the  Defendants  de- 
nied the  alleged  agreement,  that  the  Plaintiff  should  be 
exonerated  from  the  demand  for  interest :  they  admitted 
that  the  picture  had^  for  the  convenience  of  exhibition 
for  sale,  been  deposited  in  the  house  of  a  person  who 
afterwards  became  bankrupt^  and  that  a  daim  to  the 
picture^  as  being  in  the  order  and  disposition  of  the 
bankrupt,  had  been  made  by  his  assignees :  that,  upon 
an  agreement  with  such  assignees,  the  picture  had  since 
been  placed  for  sale  in  other  hands,  and  that,  under  such 
drcumstances,  they  were  not  able  to  deliver  up  the  jno- 
ture ;  but  they  said,  that>  if  the  Plaintiff  would  pay  the 
principal  due  on  the  eight  bills  of  exchange,  with  interest 
thereon,  the  costs  of  the  action,  and  the  costs  and  chaiges 
properly  incurred  in  respect  of  the  picture,  the  Defend- 
ants would  be  able  to  deliver  up  the  picture  to  the 
Plaintiff,  so  far  as  they  were  authorized  to  do  so  by  the 
memorandum  of  February,  1829.  And  with  regard  to 
the  allegation,  that  time  had  been  given  to  the  principal 
debtor,  the  Defendants,  denying  the  fact  that  any  time 
had  been  given,  said  that  the  debt,  for  which  they  had 
taken  the  security  in  question  from  Green  and  the 
Plaintiff,  was  inciurred  for  goods  supplied  to  Greeny  in 
his  business  of  a  sadler;  and  that,  prior  to  1826,  Green 
had  been  in  the  habit  of  accepting  accommodation  bSls 
drawn  by  Wyatt  8f  Co.,  for  which  Wyatt  Sf  Co.  provided 
the  means  of  payment  when  they  beciune  due,  and  that 
the  same  system  of  accommodation  continued  between 
Wyatt  Sf  Co.y  and  Green,  until  Green  retired  from  buonesB 
in  1831,  and  was  then  continued  between  Wyatt  Sf  Co. 
and  the  successors  of  Green  in  his  business ;  but  such 
transactions  as  to  acceptances  were,  and  were  always 
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treated  by  all  parties  as,  entirely  distinct  from  the  trans- 
actions out  of  which  the  debt,  for  which  the  security  was 
^yen,  had  arisen,  and  were  not  in  any  manner  connected 
with  such  debt  A  schedule  of  the  bills,  described  as 
accommodation  bills,  was  set  forth  in  the  answer,  and  the 
aggr^ate  amount  far  exceeded  the  debt  for  which  the 
Plaintiff  was  surety. 


1844. 


Mackintosh 

V, 

Wtatt. 
SUiemtni, 


The  Plaintiff  moved  upon  the  answer  for  an  injunction 
to  restrain  proceedings  in  the  action  brought  against 
him,  upon  the  bills  of  exchange,  of  which  he  was  the 
drawer. 


Motion, 


Mr.  Kenyan  Parker  and  Mr.  RoUy  for  the  motion,  re- 
lied chiefly  upon  the  admission  in  the  answer,  that  the 
Defendants  Wyatt  Sf  Co.  had  drawn  bills  upon  Green, 
the  principal  debtor,  since  some  of  the  bills  drawn  by  the 
Plaintiff  as  surety,  and  accepted  by  Greeny  had  been  in 
the  hands  of  fVyatt  Sf  Co,  at  maturity,  and  dishonoured. 
The  presumption  of  law  would  be,  that  a  creditor,  draw- 
ing a  bill  of  exchange  on  his  debtor,  drew  it  in  respect 
of  his  debt ;  that,  at  least,  was  the  effect  of  the  transaction 
prim&  facie.  Was  there,  then,  anything  to  obviate  that 
effect  in  the  transaction  described  upon  the  answer? 
There  was  no  allegation  that  the  bills  drawn  by  Wyatt 
jT  Co.  on  Green  were  accepted  in  pursuance  of  any  defi- 
nite contract,  unless  the  giving  to  them  the  mere  ap- 
pellation of  **  accommodation  bills"  carried  with  it  an 
implied  averment  of  some  distinct  and  special  contract 
tinder  which  Wyatt  Sf  Co.  were  not  to  receive  the  benefit, 
diat,  according  to  the  import  of  the  transaction,  they 
would  have.  But,  even  supposing  that  the  term  **  ac- 
commodation bill"  in  pleading  imported  an  instrument 
upon  which  the  ordinary  liability  of  drawer  and  acceptor, 
as  between  each  other,  was  reversed ;  yet  the  accommo- 
dation bills  in  this  case  materially  varied  the  relative 


AtffUMt%t» 
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fiituation  of  the  principal  and  surety.  If  the  creditor 
placed  himself  in  a  situation  in  which  he  could  not  sue 
the  principal^  for  however  short  a  period  the  disability 
lasted,  he  ceased  to  have  a  right  to  sue  the  surety: 
BouUbee  v.  Stubbs  (a);  because  he,  to  that  extent^ 
abridged  the  remedy  of  the  surety,  who  could  gbIj 
stand  in  the  place  of  the  creditor  against  the  prindpaL 
On  this  ground  it  was  doubted  whether,  on  giving  in* 
dulgence  to  the  principal  debtor«  an  express  reservation 
of  other  securities  was  not  ineffectual  even  against  that 
debtor,  as  being  repugnant  to  the  contract  (ft).  It 
was  no  answer  here,  that,  when  the  accommodation  bill 
had  been  taken  up  and  paid  by  the  drawer,  the  parties 
were,  or  might  have  been,  in  the  same  situation  as  they 
were  in  before  it  was  accepted:  Bonser  v.  Cox  (c).  The 
siurety  was  entitled  to  be  consulted  before  the  remedy 
against  the  principal  debtor  was  to  any  extent  fettered 
or  restricted, — it  was  for  the  surety  to  judge  whether 
he  would  or  would  not  be  prejudiced  by  the  arrange- 
ment: BauUbee  v.  Siubbs  (d);  and  any  arrangemeat 
having  that  effect,  made  without  his  consent,  discharged 
him  from  his  liability.  The  simple  question  was,  whe- 
ther the  accommodation  bills  in  this  case  did  restrict  or 
fetter  WycUt  ^  Co.,  so  as  to  impede  them  in  putting  the 
bills  drawn  by  the  Plidntiff  in  suit  against  Green:  it 
could  not  be  doubted  that  such  was  their  effect.  After 
Cfreen  had  accepted  and  become  liable  on  bills  to  alaxge 
amount,  of  which  WycM  Sf  Co,  had  received  the  benefit, 
would  not  this  Court  have  restrained  Wyatt  tf  Co.  fiom 
suing  Green  upon  the  first  bills,  the  amount  of  which 
they  actually  had  in  their  hands  by  the  effect  of  the 
second  transaction  ?  This  was  not,  like  the  case  otEfrt 
V.  Everett  {e)y  a  new  transaction,  which  left  the  first  unr 
touched.     It  operated  to  give  the  principal  debtor,  for  a 


(a)  18  Ves.  20. 
(ft)  l«Ve8.  26. 
(e)  4  fieav.  379. 


(d)  Per  Lord  £ldon,  18  Vei. 


21. 


(e)  2  Ron.  381. 
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certain  time^  at  least,  a  right  in  equity  to  be  protected 
from  a  suit  founded  on  his  original  debt.  The  Court,  in 
such  circumstances,  would  restrain  the  proceedings  at 
law  against  the  Plaintiff.  His  defence  is,  in  this  case, 
more  especially  of  an  equitable  nature ;  but,  even  if  the 
same  prindple  would  discharge  lum  also  at  law,  a  court 
of  equity  would  not  send  him  to  a  court  of  law  for  the 
discharge  to  which  he  was  equally  entitled  in  this  Court : 
SamueU  v.  Howarth  (a).  The  answer  denied  that  time 
had  been  given,  but  that  was  a  conclusion  of  law,  of 
which  the  Court  would  judge  from  the  facts  that  ap- 
peared. 

Mr.  BomSQy  and  Mr.  Baily^  for  the  Defendants  WyaJtt 
^  Co.i  were  not  required  to  address  the  Court  against 
the  motion. 


1844. 
Mackintosh 

9. 
WVATT. 

Arf/ument, 


The  Vice-chancellor,  after  disposing  of  the  two 
points  with  reference  to  the  interest,  and  the  picture,  on 
the  ground^  that,  as  to  them,  no  equity  was  confessed 
upon  the  answer,  said^  that,  without  expressing  any 
opinion  on  the  effect  which  the  accommodation  bills 
might  have  had  upon  the  liability  of  the  surety,  he  was 
of  opinion  that  the  right  course  would  be  to  allow 
the  action  at  law  to  proceed,  and  to  stay  execution. 
The  same  point  might  be  raised  and  determined  in  the 
action,  the  rules  of  equity  and  law  on  the  subject  being 
perfectly  similar  (b). 


Judgment, 


The  Defendants  to  be  at  liberty  to  proceed  with  the  action  to  trial 
and  judgment,  but  not  to  issue  execution  for  a  fortnight  after  judg- 
ment, and  to  deal  with  the  ju«igment  as  this  Court  shall  direct.  The 
Plaintiff  to  pay  into  court  the  amount  recovered  in  the  judgment  (if 
any)  within  a  fortnight  after  judgment,  unless  the  Court  make  other 
order  to  the  contrary.    Liberty  to  apply. 


(a)  Per  Lord  Eldon,  3  Mer. 
278. 


(6)  See  Barnard  v.   WaUit^ 
Cr.  &  Pb.  85. 


Minute. 
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8M  and  l(Hh 

^ihjliy.  JONES  V.  MOSSOP. 

^  ''">^*?'-   The  Plaintiff  executed  his  bond,  dated  the  294  of 

ed  on  Dond  to 

B.  B.  died,  September,  1834,  in  the  penal  sum  of  lOOOil,  condi- 
■ole  next  of  kin,  tioned  for  the  payment  by  him  of  the  stun  of  50021  to 
ietteraofadmi.  ^^^^  Reedy  hifl  executors,  administrators,  and  aadgna, 
niitration  of  his  ^ith  lawful  interest  thereon.     John  Reed  died  on  the 

estate.    The  es- 
tate of  B.  after,  Ist  of  January,  1835,  intestate,  leaving  Richard  Red 

were  paid,  left  ^  0^7  <^<1  ^^^  ^'^^^  0^  ^^  &^^  ^  such,  entitled  to  a 
ezoMdinr^^^  clear  residue  of  his  personal  estate  of  several  thousand 
amount  of  the    pounds.     In  consequence  of  a  pretended  will  of  John 

bond  debt.    A.   '^  .  .  ^  ,       , 

became  sure^  Reed  being  propounded  in  the  Ecclesiastical  Court  bj 
ing  in  promis  *  Smother  party,  and  of  the  litigation  which  thereupoo 
iory  notes.    C.  ensued,  Richard  Reed  was  not  able  to  obtain  letters  of 

became  an  m- 

solTcnt  debtor,  administration  of  his  father's  estate  until  August,  1838. 
compdledto  During  this  interval  Richard  Reed  was  in  want  of 
Sl^died'an?     money,  and  in  July,  1835,  John  Bevan  advanced  him 

then  the  assig-    xOOt  uDon  the  securitv  of  the  joint  and  several  pro- 
nee  ander  his  ,  *  .     . 
insolyency  took  missory  note  of  the  Plaintiff  and  two  other  persons  as 

administration  sureties  for  the  re-payment  of  such  advance  and  interest 
B  ^dsn^A  "^^^^  ^^^^  afterwards  advanced  the  Plaintiff  a  fur- 
on  the  bond:—  ther  sum  of  200£,  secured  by  the  promissory  note  of 
might  set  off  Richard  Reed^  and  the  Plaintiff,  and  another  person,  as 
he^lTb^n '"*"  his  sureties.  The  Plaintiff  also  lent  Richard  Reed  some 
compelled^  gums  of  money,  amounting  together  to  about  50i  Upon 
for  C.  apinst  Ricfiard  Reed  obtaining  the  grant  of  administration  to 
Th  biiro '  ^®  father's  estate,  the  bond,  being  a  part  of  the  net  re- 
in a  bond,  be-    sidue  of  that  estate,  became  legally  and  equitably  the 

coming  surety       _-  /»ti.»»t*»  ii« 

for  adyances  to  absolutc  property  ol  Hxchard  Reedy  and  he  became  en- 
md^^mTafier  titled  to  the  money  due  thereon  for  his  own  use  and 
the  insolvency    benefit.     In  1838,  Richard  Reed  was  imprisoned  for 

of  the  obligee,  i^i./*»/^i^^i  i/« 

compelled  to     debt  in  Cardiff  Gaol.     On  the  30th  of  January,  1839, 

pay  Uie  debt  for 

which  he  had 

become  surety,  is  entitled  to  set  off  the  sam  so  paid  against  the  amooot  doe  npon  tk 

bond. 
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a  vesting  order^  under  the  statute  1  &  2  Vict.  c.  110^ 
was  made  against  him,  and,  in  Julj  following,  the  De- 
fendant was  appointed  assignee  of  his  estate  and  effects. 
Richard  Reed  died  in  January,  1840. 

The  Plaintiff  was,  in  December,  1840,  compelled  to 
paj  John  Sevan  the  sums  due  on  the  promissory  notes, 
amounting  to  37721  After  the  death  of  Richard  Reed, 
the  Defendant  obtidned  letters  of  administration  de  bonis 
non  of  John  Reedy  and  commenced  an  action  agunst  the 
Plaintiff  upon  the  bond. 
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Statement, 


The  bill  stated,  that  the  Defendant  intended  to  pro- 
ceed to  judgment,  and  issue  execution  for  the  whole 
amount  of  principal  and  interest  secured  by  the  bond ; 
whereas  the  Plaintiff  had  offered  and  requested  to  come 
to  an  account  with  the  Defendant  of  what  was  due  upon 
the  bond,  and  upon  the  said  payments  made  by  the 
Plaintiff,  and  had  requested  the  Defendant  to  accept 
the  balance  of  such  account  in  full  satisfaction  and 
discharge  of  his  said  bond.  Th<e  bill  charged,  that  the 
Plaintiff  was  entitled  to  the  same  relief  in  equity,  as  if 
Richard  Reed  was  living;  that  all  the  debts,  and  funeral 
and  testamentary  expenses,  of  John  Reed  had  been  paid, 
and  all  the  duties  of  administration  discharged;  and  that 
whatever  the  Defendant  should  be  able  to  recover,  as 
administrator  de  bonis  non  of  John  Reed,  would  belong 
to  the  Defendant  absolutely,  and  that  he  meant  to  re- 
tain and  appropriate  the  same  in  his  character  of  as- 
rignee  of  Richard  Reed.  The  bill  prayed,  that,  as  against 
Richard  Reedy  as  the  equitable  and  beneficial  owner  of 
the  bond,  and  the  monies  secured  thereby,  and  against 
the  Defendant  as  assignee,  it  might  be  declared  that  the 
Plaintiff  was  entitled  in  equity  to  set  off  and  be  allowed 
the  monies  so  advanced  and  paid  by  the  Plaintiff  to  and 
for  Richard  Reedy  and  the  monies  paid  by  the  Plaintiff, 
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Staiemeni, 


as  the  surety  of  Richard  Reed,  in  satisfiu^tion  of  the 
promissory  notes ;  an  account  and  injunction* 

The  common  injunction  issued  to  restrain  the  action. 
The  Defendant^  by  his  answer,  in  substance  admitted 
the  facts  above  stated ;  and  he  then  obtained  the  order 
nisL 


Argument. 


Mr.  Ramilfy  and  Mr.  W.  M.  Jeanes,  for  the  Plaintiff, 
appeared  to  shew  cause  on  the  merits  against  dissolving 
the  injunction.  They  insisted,  that,  if  RicfiardReedhsi 
been  living,  and  his  property  had  not  been  aliened  by  the 
effect  of  the  vesting  order,  he  could  not  have  enforced 
payment  of  the  bond  from  the  Plaintiff,  without  paying 
to  the  Plaintiff  the  sums  which  the  latter  had  advanced 
for  him,  or  owing  to  his  default :  that  neither  the  death 
of  Richard  Reedy  nor  the  vesting  order,  could  affeol  the 
equities  of  the  parties.  The  death  of  Richard  Reed  left 
that,  which  was  a  part  of  Ins  estate  before,  a  part  of  his 
estate  still ;  and  the  assignee  in  his  insolvency  could  be 
in  no  better  situation  than  Richard  Reed  himself.  Al- 
though the  promissory  notes  were  paid  after  the  vesting 
order,  they  were  paid  in  respect  of  an  obligation  pe- 
viously  incurred ;  and  the  tame  of  the  payment,  there- 
fore, did  not  affect  the  question  of  the  right  to  set  off 
the  amount  against  the  bond  debt. 

Mr.  Russell  and  Mr.  Fleming ,  for  the  Defendant,  relied 
on  the  fact,  that  the  demands  were  owing  in  difierent 
rights :  one  claim  was  by  the  administrator  of  A.,— 
the  other  against  the  assignee  of  B. ;  that  the  rights  of 
the  parties  at  the  utmost  must  be  determined  at  the  date 
of  the  vesting  order,  and  at  that  time  the  Plaintiff  had 
not  paid  the  promissory  notes ;  and  that  it  was  not  a 
case  of  mutual  credit  within  the  principle  on  which  cross 
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demands  were  allowed  to  be  set  off  one  against  the 
other. 

The  cases  adverted  to  in  the  judgment^  and  Whitaker 
v.  Rush  {a\  Bishop  v.  Church  (&),  Antrobus  v.  David" 
sen  (c).  Cherry  v.  BouUbee  (rf),  Clark  v.  Cort  (e),  Rawsan 
v.  Samuel  {/),  and  Dodd  v.  LydaU  (y),  were  cited. 


671 


1844. 


Arjfument. 


Vice-Chancellor  : — 

If  in  this  case  Richard  Reed  and  not  John  Reed  had 
been  the  obligee  in  the  bond  of  September^  1834> 
of  which  the  Plaintiff  was  the  obligor;  and  i£  Richard 
Reed  had  been  bankrupt;  I  should  have  had  no  diffi- 
culty in  deciding  this  case.  But,  owing  to  the  cir- 
cumstance that  Richard  Reed  was  an  insolvent  debtor 
and  not  a  bankrupt,  it  was  admitted  by  the  Plaintiff, 
that  he  could  not  succeed  in  his  suit  unless  he  could  do 
so  upon  some  general  equity  of  the  Court,  mdependently 
of  the  statutes  which  govern  the  rights  of  parties  in 
cases  of  insolvency.  It  was,  moreover,  admitted,  that 
the  Plaintiff  had  to  overcome  a  further  difficulty,  arising 
from  this — ^that  the  Defendant  is  proceeding  upon  the 
bond,  not  as  assignee  of  Richard  Reed,  but  as  admini- 
strator of  John  Reed, 


Jufy  24fh. 
Judgment, 


Assuming  Richard  Reed  to  have  been  obligee  in  the 
bond,  it  is  impossible  to  doubt  that,  before  and  at  the  time 
of  his  insolvency,  he  had  the  equity  which  he  claims  in 
this  suit.     As  surety,  he  had  a  right  at  any  moment  to 


(a)  Amb.  407. 
\h)  3  Atk.  691. 

(c)  3  Mer.  569. 

(d)  4  My].  &  Cr.  443. 


(e)  Cr.  &  Ph.  154. 
(/)  Cr.  &  Ph.  161. 
\g)  1  Hare,  333. 
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Judgment. 


pay  off  the  debts  which  he  had  guaranteed ;  and^  as  debtor 
upon  the  bond,  he  would  have  had  a  right  to  say  he  had 
paid  off  the  debts  out  of  the  money  he  owed  upon  the 
bond  The  only  question  is,  whether  that  equity  was 
superseded  by  the  insolvency,  or  whether  it  overrode 
the  rights  of  the  creditors  interested  under  the  insol- 
vency. My  opinion  is,  that  it  remained  notwithstanding 
the  insolvency.  The  general  rule  is,  that  the  assignee 
takes  whatever  belonged  to  the  insolvent,  subject  to  all 
equities  affecting  that  property  in  the  hands  of  the  insol- 
vent. He  takes  what  the  insolvent  could  lawfully  transfer, 
and  nothing  more :  Ex  parte  Hanson  {a) ;  and  in  cases  not 
dissimilar  in  principle  from  this,  an  equity  has  been  esta- 
blished upon  the  general  prindples  of  the  Court.  UmB, 
the  general  equity  of  a  trustee  to  stop  the  interest  due 
to  a  tenant  for  life,  who  is  indebted  to  the  trust,  is  dear: 
Priddy  v.  Rose  (&),  Jeffs  v.  Wood  (e).  And  this  equity, 
it  has  been  decided,  exists  in  favour  of  the  trustees,  after 
the  bankruptcy  of  the  tenant  for  life,  in  the  face  of  tbe 
argument,  which  was  urged  with  great  reason,  that  tlie 
estate  for  life  of  the  bankrupt  passed  to  his  assignees, 
and  that  the  trustees  should  prove  their  debt  under  the 
commission :  Ex  parte  Mitford  {d)y  which  has  been  fol- 
lowed in  Ex  parte  Turpin,  Re  Brown  {e) ;  in  SmiA  v. 
Smith  {f)y  which  received  great  consideration;  and  in 
Ex  parte  Shute  {g)y  and  other  like  cases. 


In  Hanford  v.  Moseley  (A),  the  case  was  this : — ^In  1825, 
Robinson  sold  the  Vhin^kW  Hanford  some  mills  and  other 
property ;  in  October  of  that  year  all  the  purchase 
money  was  paid  except  232/.  11^.  \\d.\  and  it  was  then 
agreed  that  the  vendor  should  remain  in  possession  u 


(a)  l2Ve8.346;  18Ve8.232. 

\h)  3  Men  86. 

(c)  2  P.  Wms.  128. 

{d)  See  the  order,  3  Mer.  105. 


{e)  Mont  443. 
(/)  1  Y.  &  ColL  338. 
Ig)  Mont.  &  Bligh.  385. 
(h)  Not  reported. 
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tenant  at  60/.  a-year^  and  a  promiasoiy  note  was  given 
bj  Hanford  for  the  232/.  \U.  Md.  In  November, 
1826,  Rcbinson  became  bankrupt,  and  Moseley  was  ap- 
pointed his  aangnee.  In  Easter  Term,  1 828,  an  action  was 
brought  upon  the  note  against  Hanford^  In  February, 
1829,  possession  was  g^ven  to  the  Plaintiff,  a  large  arrear 
of  rent  being  then  due.  In  March,  1830,  the  action  was 
tried,  and  Moseley  recovered  (a).  It  appears  from  the 
case  as  reported  in  BameweU  and  Cresstoett,  that  the  De- 
fendant in  the  action  insisted  that  there  was  an  agree- 
ment that  the  note  should  not  be  paid  when  it  became 
due,  bnt  should  remain  unpaid  imtil  possession  of  the 
property  was  delivered.  In  April,  1830,  the  bill  in 
Hartford  v.  MaeeUy  was  filed,  suggesting  an  agreement 
that  the  puichaser  should  retain  the  amount  of  the  rent 
out  of  the  Tmpaid  purchase-money  in  his  hands.  The 
argument  at  the  hearing  of  the  cause  was,  that  the  pur- 
chaser, having  the  purchase-money  in  his  hands,  and 
being  a  creditor  for  the  rent,  had  a  right  in  equity  to 
oonaider  ao  much  of  the  money  in  Ins  hands  as  being 
applied  by  himself  to  pay  the  rent  which  fiom  time  to 
time  beoamedue.  The  case  was  heard  before  Lord  Chief 
Baron  Lyndkurety  and  he  was  clearly  of  opinion  that  that 
equity  existed  by  the  general  law  of  the  Court,  inde* 
pendently  of  the  bankrupt  laws ;  and  accordingly  the 
injunction  was  granted. 


1844. 


Judgment, 


The  other  cases  cited  were  James  v.  Kynnier{b)y 
which  arose  before  the  statute  of  the  46  Geo.  8(c), 
JSv  parte  Stephens  (d),  and  VuWamy  v.  Noble  (e).  I 
doubt  whether  the  case  of  Ex  parte  Stephens  did  not 
turn  upon  the  particular  fraud.     If  it  were  not  for  the 


(a)  10  B.  &  C.  729. 
\h)  5  Tei.  108. 
(c)  C.  135. 

VOL.  ni. 


{d)  \\  Ves.  24. 
(«)  3  Mer.  598. 


R  R 


H.  W. 


574 


1844. 


Jmdpneni, 


CASES  IN  CHANCERY. 

other  qnestion^  I  should  have  no  hesitation  in  decidhig 
this  case  in  favour  of  the  Plaintiff. 

The  other  question  is  this : — ^the  debt  upon  the  bond 
was  due  to  John  Reed:  the  debts  which  the  Plaintiff 
paid  were  the  debts  of  Richard  Reed.  Thesoms  there- 
fore were  due  in  different  rights ;  and  no  rule  is  better 
understood  than  that  jou  cannot  set  off  demands  due 
in  different  rights ; — ^the  principle  being,  that  one  man's 
money  shall  not  be  applied  to  pay  another  man's  debt 
But,  in  this  case,  it  was  said,  that,  inasmuch  as  JUdk- 
ard  Reed  was  the  sole  next  of  kin,  and  administrator  of 
John  Reed;  and  as  it  appeared,  by  the  answer  of  the 
Defendant)  that  Richard  Reed  was  entitled  beneficiallj  to 
this  very  sum  of  SOOil ;  the  difficulty  I  have  adverted 
to  did  not  arise. 


A  very  slight  variation  in  the  answer  from  its  present 
shape  might  have  concluded  the  case,  as  against  the 
Pkintiff,  on  this  motion.  But,  if  the  effect  of  the  answer 
be,  that,  before  the  30th  of  January,  1839,  the  date  of 
the  vesting  order,  Richard  Reed,  as  administrator  and 
next  of  kin  of  John  Reed,  had  become  beneficial  owner  of 
the  bond,  there  is  no  technical  reason,  founded  in  the 
origin  of  his  claim,  why  the  Court  should  not  treat  the 
bond  as  his,  and  give  the  Plaintiff  the  equity  he  daims. 

[His  Honor  then  stated  the  dates,  as  above,  of  the 
bond, — death  of  John,  leaving  Richard  his  sole  next  of 
kin, — litigation  on  the  pretended  will, — ^the  borrowii^ 
of  the  money  by  Richard  during  that  interval, — the 
vesting  order, — appointment  of  the  Defendant  as  as- 
signee,— death  of  Richard, — and  the  grant  of  letters 
of  administration  de  bonis  non  of  Jofin  to  the  De- 
fendant.] 
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The  qnestion  is,  whether  the  500^  secured  by  the 
bond  was  not,  m  truth,  at  that  time  the  proper  monej  of 
Richard  Reed.  The  answer  says,  that  the  Defendant 
believes  the  personal  property  of  John  Reed  was  more 
than  suffident  to  pay  his  debts,  &c,  and  that  Richard 
Reedj  as  his  sole  next  of  kin,  did  become,  at  the  death  of 
his  fiither,  entitled  to  a  dear  residue,  over  and  above 
what  was  required  for  the  payment  of  debtsi  &c,  of  se- 
veral thousand  pounds :  that  Richard  Reed  was,  by  the 
disputes  as  to  the  validity  of  the  will,  kept  out  of  pos- 
session of  the  real  and  personal  estate  of  his  father,  and 
was,  in  consequence,  in  embarrassed  circumstances,  and 
that  he  borrowed  the  money  which  the  plaintiff  claims : 
that  it  was  not  until  January,  1838,  that  John  Reed  was 
found  to  have  died  intestate :  that  he  believes  the  money 
due  upon  the  bond  was  part  of  the  net  residue  of  Ins 
estate,  and  that  the  same  became  legally  and  equitably 
the  absolute  property  of  Richard  Reedy  Ins  son,  and  that 
he  became  entitled  to  recover  the  monies  due  thereon 
for  his  own  use  and  benefit  The  Defendant  admits 
that  he  accepted  the  office  of  assignee,  and  that  thereby 
the  estate  and  effects  of  Richard  Reed  became  vested  in 
him,  and,  among  other  things,  the  equitable  and  benefi- 
cial ownership  in  the  bond ;  but  whether  or  not  subject 
to  the  alleged  equities,  he  submits  to  the  judgment  of 
the  Court  The  Defendant  then  says,  that,  upon  the 
death  of  Richard  Reedy  as  such  assignee  of  his  estate  and 
effects,  and  beneficially  the  owner  of  the  outstanding 
personal  estate  of  John  Reedy  he  did,  in  that  capacity, 
apply  for  and  obtain  letters  of  administration  de  bonis 
non  of  John  Reed;  and  that,  having  done  so,  he  brought 
bis  action  for  the  recovery  of  the  money  due  upon  the 
bond :  he  denies  that  he  sometimes  pretends  that  he  is 
entided  to  receive  and  administer  it  as  part  of  the  un- 
administered  assets  of  John  Reedy  applicable  to  the  pay- 

br2 


1844. 


Judgment. 
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lau^  aaitof  hhdebtt;  botfce  «ftciii«Ji  agyg,  t^t  hebe- 
fiereiecrtmof  Aedebliof  JUbi  JlflB^  adU  lammim- 
dMeiMuged,  and  tlii  dmeaie  Mflfcient  MuU«tDp>yAe 
debli^  czdiBive  of  die  bond,  and  he  aobnuti  that  he  is 
not  bound  to  aei  fivth  whaidebtaave  nnfiA 


After  Ae  aoggcatiaD  tl^  Ae  debte  of  ^dbi  Aarf  U 
not  been  fnllj  pod,  I  tit  a  Afficohj  in  treating  die 
moiiej  doe  upon  die  bond  odierwiae  dian  aa  the  aneli 
fdJokm  Beed;  but  Ae  admiwHimi  in  the  auawer  ia  Bcat 
£etiiicl,— diet  die  bond  itadf  k  part  of  the  beneficU 
ertste  of  IBUoFrf  JZeer^  and  thnt  the  Defendant  obtained 
letten  of  admhriafaration  empowering  Urn  to  reooter  il^ 
not  aa  part  of  dieeatateof  Jakm^  bat  aa  part  of  dieei- 
tate  of  the  inacd^ent.  I  think  dnt  dwt  adnuanon  xe- 
Beree  the  caae  of  all  difficult  with  regard  to  the  £MSt  of 
the  dd>ta  beii^  doe  in  Afferent  i^ta.  The  caae  is  die 
aame  in  principle  aa  where  an  aflsent  has  been  giten  to 
a  legacy  iHier^y  the  pn^ierty  haa  poaaed  to  the  legate^ 
being  himaelf  an  execntcnr, — in  which  caae,  the  legacy 
is  separated  frmn  the  estate  of  the  testator,  and  beoomei 
the  property  of  the  legatee.  This  is  die  nnavoidsUe 
effect  of  this  answer.  The  injunctiony  therefinrey  mnstbe 
continued ;  I  cannot  give  any  coeta. 
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CHAPMAN  V.  FOWLER.  22n^  ^^^. 

vJN  the  sale  of  an  estate,  under  the  decree  of  the  Court  A  relation  of 

in  an  administration  suit,  a  person  was  reported  and  al-  titled^^^ere- 

lowed  the  purchaser  of  certain  premises,  at  the  price  of  ^^ffl^^  \ 

280L     The  father  of  the  residuary  legatees  obtained  an  obtained  an 

order  to  open  the  biddings,  paid  the  costs  of  the  pur-  iDg  biddings; 

chaser,  and  deposited  70L     The  premises  were  re-sold,  i^^e  the 

and  another  person  became  the  purchaser,  at  the  price  purchaser  of 

*^  ,  "^  "^  the  property  on 

of  41021     The  father  of  the  residuary  legatees,  on  whose  the  re-sale.  The 

application  the  biddings  had  been  opened,  presented  his  l^d\t  l^H- 

petition,  praying  the  return  of  the  deposit,  and  also,  that  2e  firrt^rlw 

he  might  be  allowed  his  costs  out  of  the  estate.     By  his  added  to  the 

affidavit  in  support  of  the  application,  the  petition  stated,  the  special  dr- 

that  he  had  procured  the  biddings  to  be  opened,  not  with  thTMscI^ 

the  desire  or  intention  of  purchasing  the  property,  but  ^^  *^^*i, 

because  he  believed  it  to  have  been  at  first  sold  consider-  opened  the 

ably  under  its  real  value,  and  was  desirous  that  the  tes-  costs, 
tator's  estate  should  not  suffer  so  great  a  loss ;  and  that 
he  so  acted  with  the  view  of  benefiting  the  estate  of  the 
testator.     It  was  stated  at  the  bar  that  the  estate  was 
insolvent. 


Mr.  WiUcock  for  the  petition.  The  question  in  such  Argument, 
cases  was,  whether  the  biddings  were  opened  by  a  party 
for  the  puipose  of  enabling  himself  to  become  a  pur- 
chaser, or  whether  they  were  opened  solely  for  the  bene- 
fit of  the  estate.  Righy  v.  M^Namara  (a),  and  Earl  of 
McLccUsfield  v.  Blake  {b\  were  cases  of  the  former  class ; 
and  (hoen  v.  Faulks(c)y  and  fFest  v.  Vincent  (d),  of  the 
latter. 


(a)  6  Yes.  466.  (c)  9  Yes.  348. 

(b)  8  Yes.  214.  (d)  12  Yes.  6. 


578  CASES  El  CHAHCEST. 

Mr.  Teei  and  Mr.  Atea,  Ibr  the  pvtieB  in  the  aune, 
AlnoC  oppose  tbe  applicmlioo. 


Tlie  Vke-Chascxlumi  observed,  tlyit»  if  tbe  estate 
imohreiity  Ae  iwdoarj  l^mtees  had,  infiict»  noin- 
terest  in  Ae  qneetion;  but  nldmatdj  made  the  order 
fi)r  Ae  payment  of  the  costs  of  Ae  petitioner. 


3rtf  Jb^.  BENNETT  r.  GLOSSOP. 

X  HE  Plaintiff  claimed  to  be  entitled  to  certain  ml 
^  estates  as  the  hdr-at-law  of  Mary  Shepherdy  who  was 
the  heircxp  at-law  of  Jokn  Carringtcn  the  yoonger,  who 
was  the  heir-at-law  of  Jokn  CaningUm  the  elder;  and 
oT  a  feme  the  bill  was  for  disooTerr,  in  aid  of  ao  action  of  eject- 
theabnce?^  ment,  which  the  Plaintiff  allied  that  he  was  about  to 
^J^^^jj^  commence  against  the  Defendants,  who,  under  the  will 
•och  feme  co-  of  Mary  Shepherd,  were  devisees  of  the  estates  in  quefr- 
'nerer  daiy   tion,  in  trust  for  sak ;  but  which  devise  the  Plaintiff 


The  only  ume  ^^g^  ^^  invalid,  either  because  Mary  Shepherd  had 
'^^mn  briitf  ^^  power  to  appoint  or  devise  the  estates,  or,  if  she  had, 
oo  the  TftUdity    that  such  devise  was  not  a  due  exercise  of  that  power. 

of  the  appoint' 
ment  by  the  de- 

tiffVu  held  not  ^^^  answer  stated,  that  certain  lands  thereinmen- 
to  he  entitled     tioned  had  descended  from  Carrington  the  elder  to  Car- 

to  the  prodac-  "^ 

tion  of  the  rington  the  younger,  and  from  Carrington  the  younger  to 

which  the  De-  Mary  Shepherd:  that,  by  an  indenture,  dated  in  Septem- 

leged  ^  the  ^^»  1804,  George  Shepherdy  and  the  sidd  Mary  his  wife, 

power  of  ap.  covenanted  to  levy  a  fine  sur  conuzance  de  droit  come 

pointment  was 

nyen  to  their 

derifor,  although  it  appeared,  that,  by  inch  deedf ,  the  estate  was  limited  to  her  hein  and 

assigns,  in  defanlt  of  appointment. 
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ceo^  &C9  of  the  hereditaments  which  had  00  descended  to 
her,  and  that  it  was  thereby  declared  that  such  fine  should 
enure  to  such  uses  as  George  Shepherd  should,  by  deed  or 
will,  appoint :  that  a  fine  with  proclamations  was  accord- 
ingly levied,  and,  subsequently,  several  parts  of  the  pro- 
perty were  sold  and  conveyed  by  George  Shepherd:  that, 
by  indenture  of  lease  and  release,  dated  in  September, 
1836,  George  Shepherd  limited  and  appointed  certain  of 
the  said  hereditaments  unto  the  Defendants,  their  heirs 
and  assigns,  upon  trust  to  stand  seised  thereof  to  such  uses 
and  for  such  purposes  as  the  sdd  Mary  Shepherd  should, 
by  deed  or  will,  appoint ;  and,  in  default  of  such  appoint- 
ment, to  the  use  of  Mary  Shepherd,  her  heirs  and  as- 
signs, for  ever :  that,  in  February,  1837,  Mary  Shepherd 
duly  appointed  and  devised  the  said  hereditaments  to 
the  Defendants :  that,  in  1842,  she  died,  and  that  the 
Plaintiff  was  her  heir-at-law. 


1844. 
Bennbtt 

V. 

Glossop. 
SMtmeHi, 


The  Plaintiff  moved  for  the  production  of  the  docu- 
ments, and  especially  the  indentures  of  September,  1804, 
and  September,  1836. 


Mr.  Birdy  for  the  motion,  submitted,  that  the  Plaintiff  Argvmemi. 
was  entitled  to  the  production  of  the  deeds  of  1804  and 
1836 ;  they  were  deeds  under  which,  according  to  the 
Defendants'  admission,  the  Plaintiff  would  take  as  heir- 
at-law  of  Mary  Shepherd,  in  default  of  appointment: 
they,  therefore,  formed  part  of  the  common  title  of  the 
Plaintiff  and  the  Defendants.  Both  parties  claimed  to 
derive  title  under  those  deeds.  In  the  instruments  prior 
to  the  will  of  Mary  Shepherd,  and  by  which  the  estate 
was  vested  in  her,  and  her  heirs  or  appointees,  both  par- 
ties were  equally  interested,  at  least,  for  the  puipose  of 
the  trial ;  and  the  Plaintiff  was  entitled  to  inspect  them : 
Collins  V.  Gresley  (a).     The  deeds  of  1804  and  1836, 

(41)  2Y.  &  J.  491. 
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Argummi. 
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moreover^  formed  a  neoessary  part  of  the  eridenoe  of 
the  Plaintiff  in  the  ejectment,  as  shewing  the  aeian  of 
the  ancestor  under  whom  he  chimed* 

Mr.  Ebnshjfy  for  the  Defendants,  was  not  heard. 


Judgment, 


Vice-chancellor  : — 

According  to  the  case  made  bj  the  bill  and  answer, 
there  appears  to  be  no  issue  raised  on  the  6et  of  the 
seisin  of  Mary  Shepherd.  The  issue  turns  on  the  vali- 
dity  of  the  devise  by  her  wilL  I  do  not  say,  that, — if  it  , 
appeared  that  the  heir-at-law  would  be  unable  to  make 
out  his  title  in  ejectment,  without  the  aid  of  an  instru- 
ment, under  which  the  Defendant  also  claimed,  by  rea- 
son that  the  freehold  was  in  a  married  woman  at  the 
time  of  her  death,  or  for  any  other  reason, — ^he  might  not 
be  entitled  to  a  discovery  of  that  instrument.  But  no 
case  of  that  kind  is  made  upon  the  pleadings.  The 
deeds,  a  production  of  which  is  asked,  are,  upon  these 
pleadings,  the  evidences  of  the  Defendant's  case  only. 
According  to  the  case  upon  the  pleadings,  the  Pbdn- 
tiff  wants  discovery  only  to  prove  his  heirship  in  the 
^ectment,  and  the  onus  will  then  be  thrown  upon  the 
Defendant  to  prove  the  case  he  makes  by  his  answer. 


It  has  been  argued,  that  the  Plaintiff  is  entitled  to  the 
production  of  the  deeds  anterior  to  the  will,  as  being  a 
part  of  the  common  title  of  both  parties.  But  this 
might  always  be  urged,  with  as  much  reason  as  in  the 
present  case,  by  every  heir-at-law,  who  is  ousted  by  a 
devisee  or  an  alleged  devisee.'  Down  to  the  will,  the 
title-deeds  of  the  devisor  commonly  tend  to  establish  his 
title;  and,  therefore,  if  the  devise  be  set  aside,  they  must 
tend  to  establish  the  title  of  the  heir-at-law  of  the  de- 
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Tisor.  Bat  that  has  never  been  held^  in  this  Court,  to 
be  a  ground  to  entitle  the  heir-at^-law  to  a  production  of 
all  the  title-deeds  relating  to  the  estate  he  olaimsy  until 
he  has  made  out  that  his  heirship  g^yes  him  an  interest 
in  the  estate.  The  question  upon  this  motion  is^  what 
documents  may  assist  the  heir  in  proving  his  heirship. 
If  the  case  of  CoBms  v.  Gretley,  which  has  been  cited, 
be  considered  as  deciding,  that,  where  parties  daim 
adversely,  but  under  a  common  title  to  a  certain  point, 
either  of  tiie  parties  is  entitled  to  inq)ect  the  deeds  in 
the  possession  of  tiie  odier,  of  a  date  prior  to  tiie  time  at 
which  they  become  hostile,  it  certainly  is  not  in  acc(»d- 
ance  with  the  practice  in  this  Court 

Motion  refused. 


1644. 
Bennett 

V. 

Glossop. 
Judgnunt. 


SIMMONS  V.  LEONARD. 


J 


2ndandQth 


ONES,  Leonard,  Jordan,  and    Thacker  carried  on  Artidetof 
business,  in  partnership,  as  manufacturers  of  Soda,  aad  proTided/&iAt, 
other  chemicals,  under  articles  of  co-partnership,  dated  ^!J|^^i^' 
in  March,  1841.     The  articles  provided: — I.  That  the  ercryycar,  or 

^  ^  toch  other  day 

partnership  should  be  for  a  term  of  fourteen  years,  firom  as  all  the  part- 
the  3(Mh  of  September,  1838,  if  all  tiie  parties  should  ^'tjSS  a 
so  long  live.    4.  The  capital  to  be  14,000i ;  Leonard  g«»^  P«rt- 

^  nenhip  ac- 

to  bring  in  7000^,  Jones  2000L,  Jordan  2000/.,   and  count  and  rest, 

and  a  Talnation 
End  appraisement  of  the  property  and  stodc  should  he  made,  and  signed  hy  the  partners, 
and,  on  the  eipiration  of  the  partnership  term,  the  partnership  property  should  he  realised 
■nd  divided  on  the  footing  of  snch  last  annual  rest ;  and,  if  any  partner  should  die  during 
the  partnership  term,  his  representatiyes  should  receive  payment  of  his  share  of  the  capitid 
End  itook,  as  ascertamed  at  the  last  annual  rest,  with  interest  thereon,  (in  lien  of  profits 
from  that  time),  by  instalments ;  and  such  representatiyes  to  have  no  right  to  look  into 
the  partnership  hooks.  The  partnership  continued  for  several  years,  but  the  partners 
did  not  make  the  annual  account  and  rast  as  provided  by  the  artides.  One  partner 
died  : — Held,  that  the  representatives  of  the  deceased  partner  were  not  entitled  to  a  sale 
of  the  partnenhip  property,  as  upon  a  dissolution ;  that  the  rest,  and  not  the  day  of  the  rest, 
was  the  essence  of  the  partnership  contract ;  and,  therefore,  that  the  representatives  of  the 
deceased  partner  were  entitled  to  participate  in  the  profits  up  to  the  time  of  Ids  death;  and, 
alio,  to  have  the  account  taken,  by  means  of  the  partnership  books,  in  the  nioal  way. 
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SlllllONS 
V, 

Lkonakd. 


statement. 


Thacker  3000L  5.  The  pariieB  to  be  entitled  and 
interested  in  the  buildings,  lands,  hereditaments,  and 
premises,  stock,  utensils  of  trade,  goods,  and  effects  of 
the  partnership,  as  follows :  Janes  three-tenths,  Leonard 
three-tenths,  Jordan  two-tenths,  and  Thacker  two- 
tenths.  Interest  to  be  paid  to  every  partner  on  the  ca- 
pital credited  to  him  in  the  partnership  books,  at  the 
last  annual  rest  or  statement  of  accounts  taken  or  made, 
as  thereinafter  mentioned;  and  the  dear  profits  to  be 
divided  in  the  proportions  of  their  said  several  interests. 
9.  All  debts  and  duties  which  should  be  owing  by 
reason  or  on  account  of  the  joint  trade,  and  any  loss 
or  damage  which  should  happen  thereto,  to  be  paid  (nt 
borne  by  or  out  of  the  gains  or  profits  of  the  jomt 
trade,  if  the  same  should  be  sufficient;  and,  if  not,  the 
deficiency  to  be  borne  or  paid  by  the  partners,  respect- 
ively, out  of  their  private  estates,  in  the  same  propor- 
tions as  the  partners  are  thereinbefore  declared  to  be 
interested  in  the  profits,  to  the  end  that  the  aqntal 
stock  of  the  partnership  might  not  be  imp^red  or  dimi- 
nished by  such  losses,  charges,  damages,  and  expenses. 
13.  Monthly  meetings  of  the  partners  to  be  held,  and 
business  of  importance  then  decided  upon  by  the  ma- 
jority of  the  partners  then  present,  provided  sudi  deci- 
sion be  not  at  variance  with  the  true  intent  of  the  arti- 
cles. 1 9.  On  the  31st  of  December  then  next,  and  every 
succeeding  31st  of  December  in  every  year  during  the 
continuation  of  the  partnership,  or  on  such  other  day  in 
any  partnership  year  as  should  be  most  convenient,  and 
agreed  upon  by  all  the  partners,  a  general  statement  of 
account  and  rest,  in  writing,  to  be  made  and  taken  by 
the  partners  of  all  such  goods  and  merchandizes  as 
should  have  been  sold  in  the  business,  and  of  all  stodc, 
monies,  debts,  and  other  things  belonging  to  the  part- 
nership, and  of  all  such  debts  as  should  be  due  or  owing 
from  or  by  the  partnership,  and  of  all  such  other  matters 
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as  are  usually  comprehended  in  annual  accounts  of  the 
same  nature  taken  by  soda  manufacturers  and  traders; 
and  a  just  valuation  and  appraisement  to  be  made  by 
the  partners,  of  all  the  particulars  included  in  such  ac- 
count»  which  might  be  appraised,  and  the  said  general 
account  or  rest,  valuation  or  appraisement,  from  time 
to  time,  to  be  written  in  books  kept  for  that  purpose, 
and  signed  and  subscribed  in  each  of  such  books  by  each 
of  the  partners,  within  one  month  after  the  time  ap« 
pointed  for  the  taking  thereof  respectively;  and,  after 
audi  signing  and  subscribing,  each  of  the  partners  to  take 
one  of  the  books  into  his  custody,  and  to  be  bound  and 
ooncluded  by  every  such  account,  respectively,  unless 
some  manifest  error  should  be  found  therein  and  signi- 
fied by  either  or  any  of  the  partners  to  the  others,  or 
other  of  them,  within  one  year  from  the  date  of  such 
account,  in  which  case  such  error  to  be  rectified ;  and  on 
the  making  up  of  every  such  yearly  account,  an  ample 
and  proper  amount  to  be  written  off"  to  the  debit  of 
trade  or  profit  and  loss,  for  wear  and  tear,  and  depre- 
ciation of  the  partnership  premises,  buildings,  fixtures, 
utensils,  implements,  engines,  and  the  entire  plant  of  the 
co-partnership  trade,  and  also  for  all  bad  debts  and  dis- 
counts, so  that  the  accounts  of  the  partners  respectively, 
and  the  general  statement  of  the  trade  of  the  co-part- 
nership, might  exhibit  as  nearly  as  possible  the  true 
state  thereof  at  the  time  of  such  annual  rest;  and  that, 
on  the  making  up  of  every  such  yearly  account,  the  in- 
terest on  the  capital,  respectively,  of  the  parties  to  the 
articles  in  the  co-partnership  trade,  to  be  passed  to  the 
credit  of  the  said  parties  respectively,  and  charged  to 
the  trade  or  profit  and  loss  account  of  the  co-partnership; 
and  the  amounts  respectively  at  the  credit  of  the  said 
parties,  after  charging  them  with  aU  monies  received  by 
them  out  of  the  trade  during  the  past  year,  and  giving 
them  credit  for  the  profit,  or  charging  them  with  the 
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loflBy  as  the  case  might  be,  in  the  trader  in  the  j«apor- 
ti<His  respectively  thereinbefore  expresseciy  to  be  tafcea 
to  be  the  capital  of  such  partners  reqiectiTdy  in  the  oo- 
partnership  trade.  20.  No  partner  to  draw  any  sum 
fix>m  the  co-partnership  trade  until  he  should  have  paid 
his  stipulated  share  of  ca[Mtal;  nor  then,  mnr  at  any  tioM^ 
a  larger  sum  than  the  interest  on  his  captal,  until  after 
a  profit  shall  have  been  declared,  and  the  capital  then 
employed  in  the  co-partnership  trade  (independently  <^ 
the  amounts  accruing  to  the  partners  respectively  firom 
the  profits  of  the  trade,  or  firom  the  interest  cm  their 
capital  as  aforesaid)  found  to  be  fully  sufiScient  fi>r  the 
proper  carrying  on  of  the  same  trade;  but>  in  any  year 
after  a  profit  shall  have  been  declared  at  the  last  pre- 
ceding annual  rest  as  aforesaid,  and  the  capital  then 
employed  (independently  as  aforesaid)  found  8ufficieDl» 
each  partner,  whose  stipulated  amount  of  capital  should 
be  standing  to  his  credit  in  the  partnership  books,  to  be 
at  liberty  to  draw  out  any  sum  or  sums  not  exceediii|^ 
in  the  whole,  the  amount,  then  placed  to  his  credit  on 
the  partnership  books,  for  interest  and  share  of  profit; 
but,  if,  at  any  time,  it  should  appear  to  any  three  of  the 
said  partners  that  additional  capital  would  be  requiredi 
either  for  the  proper  carrying  on  of  the  said  trade,  or 
for  the  purpose  of  increasing  the  same,  and  extending 
the  works  or  manufactory  thereof^  then,  and  in  all  such 
cases,  neither  of  the  said  partners  to  draw  out  any  por- 
tion of  the  said  profits,  but  each  of  them,  if  need  so  2^ 
pear,  to  advance  his  proportionate  share  of  the  addi- 
tional capital  required;  and  any  partner  who  should 
bring  into  the  co-partnership  trade,  for  the  purpose  of 
better  carrpng  on  the  same,  either  temporarily,  at  the 
request  of  the  cashier  thereof,  or  for  any  period,  with 
the  consent  of  the  other  three  partners,  any  sum  or 
sums  of  money  above  his  stipulated  share  of  ca{utal,  to 
be  allowed  interest  thereon  at  61  per  cent,  per  annum, 
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from  the  time  of  such  adyance  up  to  the  time  of  paying 
off  the  same.  21.  Witiiin  six  months  after  the  expira- 
tion of  the  term  of  fourteen  y ears,  a  general  account  to 
be  taken5  between  tiie  present  or  any  suryiving  or  con- 
tinuing partners^  of  the  stock,  monies,  and  effects  in  the 
trade,  or  belonging  to  the  partnership,  and  of  tiie  debts 
of  the  partnership ;  and  the  stock  and  goods,  and  the 
buildings,  lands,  erections,  fixtures,  utensils,  and  the  en- 
tire plant  of  the  co-partnership,  and  all  otiier  effects  be- 
longing thereto,  to  be  sold  and  disposed  of  in  such  man- 
ner as  the  partners  for  the  time  being  should  think  best 
adapted  to  their  respective  benefit;  and  the  cajutal  of 
the  several  partners  to  be  then  paid  out,  and  the  then 
debts  discharged,  and  the  residue  of  the  effects  collected 
or  realized,  and  the  produce  divided  between  the  parties 
to  the  articles,  in  proportion  to  their  respective  shares 
in  the  partnership,  as  found  and  declared  at  tiie  then 
last  annual  rest,  subject  to  tiie  said  subsequent  charges 
or  credits  to  the  partners  respectively,  from  the  last 
annual  rest  up  to  the  time  of  such  division.  22.  If 
either  of  tiie  partners  should  die  before  tiie  expiration  of 
the  partnership,  the  executors,  administrators,  or  assigns 
of  such  deceased  partner  to  receive  from  tiie  surviving 
partner,  or  partners,  interest  at  61.  per  cent  per  annum, 
from  the  capital  sum  or  stock  of  the  deceased  partner, 
as  ascertained  and  declared,  in  manner  aforesaid,  at  the 
then  last  annual  rest,  subject  to  the  subsequent  charges 
or  credits  to  such  deceased  partner,  from  such  last  annual 
rest  to  the  time  of  his  decease.  The  interest  to  be  com- 
puted from  tiie  day  of  taking  such  last  annual  rest  as 
aforesaid,  in  lieu  of  any  profits  that  might  have  accrued 
since  such  time,  to  the  time  of  his  decease ;  and  such 
capital,  and  the  interest  thereon,  to  be  paid  by  instal- 
ments, consisting  each  of  one-third  of  tiie  amount  there- 
oi^  with  interest  thereon  respectively,  at  two,  three,  and 
four  years  from  the  day  of  the  death  of  such  partner  as 
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aforesaid^  in  fall  of  such  deceased  partner's  right  and 
property  in  the  joint  stock  or  capital,  gains,  profits,  and 
effects ;  and  the  executors  or  administrators  of  sudi  de- 
ceased partner  to  have  no  right  to  look  into  the  partner- 
ship books. 


The  articles  of  March,  1841,  were  not  under  seal, 
but  an  engrossment  of  articles  of  partnership,  to  the 
same  effect,  was  afterwards  prepared,  by  the  instructioiis 
of  the  partners,  for  the  purpose  of  being  formaDy  exe- 
cuted by  them.  The  engrossment  was  dated  the  let 
of  January,  1842. 

The  partnership  business  was  carried  on  by  the  said 
partners,  imtil  the  death  of  TTuicker,  on  the  30th  of 
October,  1842;  but  no  general  statement  of  account,  or 
rest,  was  made  by  the  partners,  according  to  the  provi- 
sion in  the  19th  article,  either  on  the  31st  of  Decem- 
ber, 1841,  or  on  any  other  day  prior  to  the  death  of 
Thacher.  On  the  31st  of  December,  1842,  Jme$y 
Leonard^  and  Jordan^  the  surviving  partners,  made  up 
and  settled  the  partnership  accoimt  between  them,  and, 
according  to  that  account,  the  share  and  interest  of 
ThacheTf  at  the  time  of  his  death,  amounted  to  1126il 
125.  2d.  Janes  retired  from  the  partnership  in  March, 
1843. 

The  Plaintiff,  the  administrators  of  the  estate  of 
ThacheTy  with  his  will  annexed,  filed  their  bill  against 
Leonard  and  Jordan,  for  an  account  and  payment  of 
what  was  due  to  Thacker,  at  the  time  of  his  death,  for 
his  share  and  interest  in  the  partnership. 


Arfumehtm 


Mr.  Walker  and  Mr.  FAmsleyy  for  the  Plaintafis,  con- 
tended, that  the  performance  of  the  22nd  article  of 
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partnership  being  impo68ible5  owing  to  the  partners  hav- 
ing tacitly  departed  from  the  provisions  of  the  articles 
by  taking  no  account^  and  making  no  rest,  whereby 
their  respective  shares  had  been  ascertained  in  the  life- 
time of  Thackery  the  22nd  clause  had  ceased  to  have 
any  operation,  and  the  partners  were  left  to  their  ordi- 
nary rights :  namely,  to  the  right  of  having  the  part- 
nership property  ascertained  and  realized  by  sale.  The 
administrators  of  Thacker^s  estate  could  not  have  the 
benefit  of  the  knowledge  and  vigilance  which  their  tes- 
tator himself  would  have  possessed  and  exercised,  if  he 
had  been  living  when  the  partnership  property  came  to 
be  appraised.  The  appraisement  of  the  property,  in- 
stead of  being  now  made  (as  it  would  have  been  imder 
the  circumstances  which  the  articles  contemplated)  for 
the  joint  benefit  of  all  the  partners,  and  in  which  none 
of  them  would  be  interested  either  to  enhance  or  depre- 
date its  value,  would  have  to  be  made  for  a  purpose  that 
would  render  it  the  interest  of  the  survivors  to  lower 
the  valuation,  and  thereby  to  lessen  the  amount  they 
will  be  required  to  pay  out ;  and  while  they  have  this 
adverse  interest,  they  would  have  also  the  advantage  of 
conducting  that  valuation,  with  all  the  knowledge  which 
their  situation  ^ves  them,  against  strangers,  imperfectly, 
if  at  all,  acquainted  with  the  circumstances  of  the  pro- 
perty, of  which,  as  representatives,  they  claimed  a  share. 
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Mr.  RomiUy  and  Mr.  Giffard,  for  the  Defendants, 
resisted  the  application  for  a  sale  of  the  partnership 
property ;  and  insisted,  that  the  Plaintifis  were  not  en- 
titled to  examine  the  books  of  the  firm ;  but  that  the  true 
effect  of  the  22nd  clause  was  to  bind  the  estate  of  a  de- 
ceased partner,  by  arrestmg  his  interest  as  a  partner  in 
the  concern  on  the  3 1st  of  December  preceding  his 
death,  giving  him  interest  on  his  capital  from  that  time ; 
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or»  if  hk  right  of  participatioii  as  a  partner  oontiiiDed 
to  the  time  of  hisdeath,  that  the  effect  of  the  daiueyiii 
either  case,  was  to  bind  his  estate  by  the  annual  aooount 
taken  at  the  proper  time  by  the  existing  partoen,  whe- 
ther before  or  after  the  death  of  the  deceased  partner. 


Judgment.       YiCB-ChANCELLOB  : — 

It  will  be  sufficiently  accurate,  for  the  present  pur- 
pose, to  state  this  case  as  a  bill  by  the  executors  of  a 
deceased  partner  against  the  survivorsy  for  an  account; 
omitting  the  interest  which  Janes,  a  former  partner, 
originally  had  in  the  concern.  The  partnership  was  fof 
a  term  of  fourteen  years,  which  was  unexpired  when 
Tkacher  died;  and  the  questions  argued  befcne  me 
were  two :  First — ^whether  the  partnership  is  to  be  ccxi- 
ttdered  as  wholly  dissolved  by  Thacker*s  death,  and  to 
be  wound  up  in  the  usual  way,  by  selling  the  partner- 
ship property,  paying  the  debts,  and  dividing  the  part- 
nership assets  between  the  survivors  and  the  estate  of 
the  deceased  partner ;  or,  whether  the  amount  due  to 
27uzcker*8  estate  is  to  be  paid  out  to  his  estate  by 
instalments  ?  Secondly — whether,  according  to  the  true 
construction  of  the  partnership  articles,  appUed  to  the 
events  which  have  happened,  the  accounts  are  to  be 
taken  down  to  the  death  of  Thacher,  or  down  to  the 
^*  rest*'  day,  or  day  fixed  for  the  *^  statement  of  account," 
or  ^^  annual  rest,"  preceding  the  day  of  his  death? 

I  have  taken  the  questions  in  the  above  order,  be- 
cause, whatever  may  be  the  right  with  regard  to  the 
second  question,  I  certainly  entertain   no  doubt  as  to 
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the  first  For  the  purpose  of  answering  both  these 
questions,  it  appears  to  me  wholly  immaterial  which  set 
of  articles  I  refer  to  in  explaining  my  views  of  the 
case ;  and  I  shall  refer  to  the  second  articles^  dated  the 
1st  of  January,  1842,  only  as  being  more  full  and  de- 
tailed^  and  best  considered  in  point  of  expression. 

[His  Honor  then  mentioned  the  shares  of  the  part- 
ners, and  the  terms  of  the  articles,  as  above  stated ; 
and  also  mentioned  the  fact>  that  the  partnership  was 
carried  on  by  the  four  until  the  30th  of  October,  1842, 
when  Thacher  died.] 
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If  a  rest  had  been  made  on  the  3 1st  of  December 
1841,  according  to  the  partnership  articles,  no  question 
would  have  arisen ;  but  it  has  been  stated  by  the  Pldn- 
tifi^  and  is  admitted,  that  no  rest  was  made,  and  that 
the  executors  of  Thacher  must,  therefore,  for  some  pur- 
poses, have  a  right  to  see  the  accounts  taken,  and  to 
overhaul  the  partnership  books,  notwithstanding  the 
partnership  articles. 

The  Plaintiff  says,  in  one  branch  of  his  argument, 
with  reference  to  the  first  question,  that,  if  the  benefit 
of  the  rest  cannot  be  had,  the  22nd  clause  is  inoperative 
altogether ;  that  the  proviso  for  paying  out  the  share 
of  the  deceased  partner,  as  ascertiuned  at  the  last  annual 
rest^  by  instalments,  cannot  be  applied;  and  that  the 
ordinary  rule  of  a  sale  and  immediate  division  must 
apply.  This  is  a  point  upon  which  I  am  not  aware  that 
any  decision  has  ever  been  pronounced.  The  rule  which 
justice  and  common  sense  would  apply  in  such  a  case  is, 
I  think,  too  dear  for  serious  argument ;  tiie  proviso  for 
sale  in  one  events  that  of  the  term  running  out»  and  the 
proviso  for  paying  out  a  deceased  partner's  share  (dying 
during  the  term)  by  instalments,  is  conduave  evidence 
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of  an  intention  and  agreement^  that  the  death  of  a  part- 
ner daring  the  term  should  not  work  a  diasolutibn  of  the 
whole  partnershipiy  but  that  the  surviyors  should  have  a 
right  to  cany  it  on,  with  the  aooommodation  of  paying 
off  the  executors  of  the  deceased  partner  by  instalments. 


Then,  is  there  any  rule  of  law  so  stringent  as  to  oblige 
me  to  decree  a  sale  in  the  circumstances  of  this  case? 
I  think  not.  Nothing  has  prevented  the  application  of 
the  strict  terms  of  the  articles,  except  the  waiver  by  ail 
parties,  pro  hfic  vice  at  least,  of  one  particular  part  of 
the  22nd  dause.  But  it  would  be  extravagant  to  hold, 
that  the  mutual  omission  of  the  parties,  whether  from 
neglect  or  any  other  cause,  to  act  upon  this  part  of  the 
clause,  should  have  the  effect  of  altering  the  partnership 
contract  on  a  point  so  material  as  that  of  stopping  (nr 
not  stopping  the  whole  concern,  if  a  partner  died.  The 
inconvenience  which  results  from  the  omission  will  be 
the  same,  whether  the  partnership  is  wholly  dissolved, 
or  not 


I  have  come  to  this  conclusion  partly  on  the  genend 
grounds  I  have  mentioned,  and  partly  by  considering 
what  the  law  would  have  been  in  the  case  of  a  partner 
dying  before  the  first  rest-day  after  the  commencement 
of  the  partnership;  and  I  think  that  would  not  ha?e 
entitled  the  executors  of  the  deceased  partner  to  require 
a  sale,  although  the  accounts  must  have  been  taken  fitmi 
thebegmning. 

The  second  question  is,  to  what  time  the  accounts  are 
to  be  carried.  Upon  this  part  of  the  case,  as  in  the 
former,  I  entertain  no  doubt  of  what  ought  to  be  done, 
if  it  be  not  excluded  by  a  positive  contract  between 
the  parties.  Thacker^  the  deceased  partner,  was  t 
party  to  all  the  transactions  of  the  business  which  took 
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place  in  his  lifetime,  and  he  should  therefore  share  the 
benefit^  or  bear  his  proportion  of  the  loss,  according  to 
the  result  of  the  accounts  down  to  his  death,  of  which 
result  I  know  nothing.  The  question  then  is,  whether 
any  contract  which  I  have  power  to  enforce  requires 
me  to  stop  the  account  at  an  earlier  day. 
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In  order  to  simplify  the  case,  I  will  suppose  that  the 
amount  payable  to  Thacker*s  estate  (however  ascer- 
tained) is  to  be  pdd  immediately,  and  not  by  instal- 
ments. If  the  articles  had  fixed  a  rest-day,  and  had 
provided  that  the  accounts  should,  as  between  the  part- 
nership and  the  estate  of  a  deceased  partner,  be  made 
up  to  that  day,  with  the  other  provisions  for  taking  the 
accounts,  and  paying  out  the  balance  in  the  manner  pro- 
vided by  the  articles  in  this  case,  there  would  have  been 
no  ground  for  the  question  which  I  am  now  considering. 
But  that  is  not  the  purpose  expressed  in  the  articles. 
The  purpose  was  not  to  limit  the  account  to  any  parti- 
cular time,  (nor  do  the  articles  in  fact  so  limit  the 
account),  but  to  prevent  a  sale  and  dissolution  of  the 
whole  concern,  and  to  ensure  to  the  survivors  the  bene- 
fit of  an  account  settied  by  the  deceased  partner,  who 
was  conusant  of  his  rights,  and  to  avoid  disputes  with 
his  executors,  who  would  be  ignorant  of  his  rights,  as 
well  as  the  inconvenience,  expressly  noticed,  of  exposing 
partnership  books  to  the  inspection  of  strangers.  These 
beneficial  and  important  ends  have  been  lost  to  the  part- 
nership, not»  perhaps,  from  any  deliberate  intention  to 
abandon,  once  and  for  all,  the  22nd  clause,  but  because 
the  parties  have  not»  since  the  commencement  of  the 
new  partnership,  in  March,  1841,  acted  upon  the  clause. 
But,  whether  the  clause  was  abandoned  in  toto,  or  aban- 
doned pro  h£c  vice  only,  appears  to  me  immaterial  for 
the  present  purpose.  There  is  not,  in  fact,  a  rest  upon 
which  I  can  act ;  and  if,  according  to  tiie  true  construe- 
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tion  of  the  articles,  the  rest  itself,  and  not  the  day  of 
the  rest,  is  the  essence  of  the  22nd  dause,  and  if,  as  a 
consequence  of  the  n^lect  of  the  parties  so  to  act  as  to 
secure  to  themselves  the  benefit  of  that  clause,  the  ac- 
counts must  be  taken,  and  the  executors  of  the  deceased 
partner  must  have  a  right  to  look  into  the  books,  and 
investigate  the  accounts  of  the  concern,  the  question  is, 
whether  I  shall  more  nearly  approximate  to  the  spedfic 
performance  of  the  articles,  by  taldng  the  accounts  down 
to  one  period,  rather  than  another. 


I  have  certainly  inclined  very  much  to  stop  the  ac- 
count in  December,  1841,  because  that  would  have  been, 
in  appearance,  the  nearest  approximation  I  could  make 
to  the  actual  contract  of  the  parties.  But  I  cannot, 
with  reference  to  the  language  of  the  articles,  which 
makes  the  annual  rest  itself,  and  not  the  day  of  the  rest, 
the  essential  part  of  the  clause,  find  a  reason  for  stop- 
ping at  one  period  rather  than  at  another,  prior  to  the 
death  of  Thacher.  The  contract  embraced  two  special 
clauses :  first,  it  provided  that  the  death  of  a  partner 
should  not  work  a  dissolution,  and  that  his  share  should 
be  paid  out  by  instalments ;  and,  secondly,  it  established 
a  conventional  mode  of  taking  the  account,  for  the  pur- 
pose of  ascertaining  the  amount  of  the  share  which  was 
to  be  so  paid  out.  The  first  branch  of  these  provisions 
may,  and,  I  am  of  opinion,  must,  operate ;  the  second 
branch  fails,  and  leaves  the  account  to  be  taken  in  the 
usual  way,  down  to  the  death  of  the  deceased  partner. 
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1844. 
dOthandSUt 

CORY  V.  THE  YARMOUTH  AND  NORWICH       Mtw; 

RAILWAY  COMPANY.  i\1h%Cid 

R28M  June. 
OBERT  CORY,  being  seised  in  fee-simple  of  cer-  The  owner  of  a 

tain  lands,  part  of  a  farm  called  the  Ferry-farm^  in  the  an  act  of  Par- 
parish  of  Runhamy  in  the  county  of  Norfolk^  on  the  west  |ij|^  uj"*^ 
side  of  the  river  Bure^  which  separates  the  Ferry-farm  build  a  bridge, 
from  the  parish  of  Great  Yarmouth^  and  being  or  claim-  ferry,  and  to 
ing  to  be  seised  of  an  ancient  ferry  for  passengers,  on** and  enactV 
horses,  carriages  and  cattle,  over  the  river  Burey  from  ^^*  that  any 

person  who 

Great  Yarmouth  to  the  Ferry-farm,  applied  for  and  ob-  should  erade 
tained  an  act  of  Parliament  (a),  which,  after  reciting  his  the  tolls  by  con- 
title  to  the  ferry,  and  that  it  would  be  of  public  advan-  ]2tto|  ^''^S^'. 
tage  if  a  bridge  was  erected  across  the  Bure.  in  lieu  of  ^«7»  passengers, 

^^  ^  .Ac.  across  the 

the  ferry,  from  the  Ferry-farm  to  North  Quayy  in  Great  river,  within 
Yarmouth,  and  that  Robert  Cory  was  willing,  at  his  own  f^rrj,  otherwise 

than  by  the 
bridge,  should 
forfeit  and  pay  40#.  for  every  such  offence,  to  be  recovered  in  a  summary  vray  before  a  jus- 
tice of  the  peace,  and  levied  under  a  warrant  to  be  issued  by  such  justice ;  and  that  one 
moiety  of  such  penally  should  be  paid  to  the  informer  and  the  other  to  the  owner  of  the 
bridge ;  and  that,  where  no  suflScient  distress  was  found,  the  offender  might  be  oommittMl 
for  Don  •payment  of  such  penalty ;  and  that  any  party  aggrieved  might  appeal  from  any 
order  of  a  justice,  under  the  act,  to  the  quarter  sessions,  but  no  order  or  proceedings  in  the 
execution  of  the  act  should  be  removed  by  certiorari  or  any  other  suit  or  process  to  any 
court  of  record  at  Westminster.  On  a  motion  to  restrain  a  railway  company,  whose 
terminus  was  vrithin  the  limits  of  the  ferry,  frt>m  conveying  railway  passengers  across  the 
river  in  steam-boats— /fe/(f,  that,  although  the  act  which  substituted  the  bridge  for  the  ferry 
gave  the  owner  of  the  bridge  no  right  of  action  against  persons  evading  the  tolls,  yet,  if  he 
were  entitled  to  recover  peiudties  against  offenders  under  the  act,  de  die  in  diem,  the  Court 
would  protect  him  by  injunction  from  the  infringement  of  his  right. 

That  as  no  action  could  be  brought,  under  the  act,  by  the  Plaintiff  against  the  railway 
company,  in  respect  of  the  alleged  wrong,  the  Court  would  not  simply  leave  the  Plaintiff 
to  proceed  by  distress,  in  order  that  his  legal  right  might  be  tried  m  replevin,  but  would 
direct  an  issue  to  try  such  right,  and  require  the  Defendants  not  to  raise  any  objection  at 
law  on  the  ground  Uiat  the  alleged  wrong  was  done  by  a  corporation. 

That,  where  the  opinion  of  the  Court  was  not  clearlv  for  or  against  the  Plaintiff,  it 
would  be  governed  by  the  balance  of  inconvenience  on  either  side  in  granting  or  refusing 
the  injunction ;  and  where  the  damage  to  the  Plaintiff  was  shewn  to  be  small  in  amount, 
the  Court  would  not  prejudice  the  legal  question  by  granting  the  injunction,  but  would  re- 
quire an  account  to  be  kept  pending  the  trial  at  law. 

(a)  7  &  8  Geo.  4,  intituled,      ham  to  Great  Yarmouth,  in  the 
**  An  act  for  erecting  a  Bridge      County  of  Norfolk" 
over  the  river  Bure  from  Ruti- 
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1844.        expense,  to  erect  such  bridge,  empowered  Robert  Cory, 
0^^^        his  heirs  and  assigns,  to  build  and  maintain  the  said 
-.    *-  bridge,  and  prescribed  the  toll  to  be  taken  by  Robert 

MovTH  AND     Confy  OT  thc  owucr  or  owners,  proprietor  or  proprietors. 
Railway  Co.  ^^^  ^®  ^^^  being,  for  all  passengers,  beasts,  and  car- 
Sitiiememi     ™S^  passing  over  the  same,  and  vested  the  said  tolls  in 
8eet9. 2  and  3.  Robert  Cory,  his  hdrs  and  assigns.     It  was  thereby  also 
^•^  *•       enacted,  that,  if  any  person  subject  to  the  payment  of 
any  of  the  siud  toUs  should,  after  demand  thereof  made 
by  any  collector  or  any  other  person  to  be  appointed  to 
receive  the  same,  n^lect  or  refuse  to  pay  the  same,  it 
should  be  lawful  for  such  collector  or  person,  in  his  own 
person,  or  taking  such  assistance  as  he   should  think 
necessary,  to  stop  and  prevent  the  passage  of  any  per- 
son so  neglecting  or  refusing  as  aforesaid,  or  of  the 
beast,  catde,  or  carriage  for  or  in  respect  of  which  the 
said  tolls  ought  to  be  paid,  until  fuU  payment  thereof, 
or  to  seize  and  distrain  any  horse  or  other  beast  or 
cattle,  together  with  their  bridles,  saddles,  gears,  (ex- 
cept the  bridle  or  rein  by  which  such  horse  or  other 
beast  or  cattle  should  be  guided  or  restrained),  harness, 
or  accoutrement,  or  any  carriage  drawn  by  any  such 
horse  or  other  beast  or  cattle;  and  if  such  tolls  and  the 
reasonable  charges  of  such  seizure  should  not  be  paid 
within  the  space  of  three  days  afler  such  seizure  made, 
the  collector  or  person  so  seizing  should  and  might  sell 
the  horse,  or  other  beast  or  cattle,  carriage  or  thing,  so 
seized,  or  any  part  thereof,  returning  the  overplus,  (i£ 
any),  and  so  much  of  such  carriage  or  thing  as  should 
reni^dn   unsold,   upon   demand,  to  the  owner  thereof, 
after  such  tolls  and  all  reasonable  charges  occasioned 
Sect.  6.       by  such  seiziu*e  and  sale  should  be  deducted.     And  it 
was  further  enacted,  that,  in  case  any  dispute  should 
arise  respecting  the  demanding  or  taking,  or  the  pay- 
ment of  any  toll,  or  account  of  any  toll  due,  or  the 
charges  of  keeping  or  selling  any  distress,  it  should  be 
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lawfiil  for  the  person  distraining  to  retain  such  distres85  i844. 
or  the  money  arising  from  the  sale  thereof^  (as  the  case 
might  be),  until  the  amount  of  the  toll  due,  and  the 
charges  of  keeping  and  selling  the  distress,  and  all 
matters  in  dispute  should  be  heard  and  determined  by  R^^wTi*' co. 
some  justice  of  the  peace  for  the  county  of  Norfolk  or  g^^Zl^ 
the  borough  of  Greai  Yarmouth^  within  their  respective 
jurisdictions,  who,  upon  application  made  to  him  for  that 
purpose,  should  examine  the  matter  upon  oath  of  the 
parties  or  other  witnesses,  (which  oath  every  such  justice 
was  thereby  empowered  to  administer),  and  should  de- 
termine the  amount  of  the  toll  and  charges  due  and  other 
matters  in  dispute  between  the  parties,  and  might  also 
award  such  costs,  to  be  paid  by  either  party  to  the  other, 
as  to  such  justice  should  seem  just  and  reasonable ;  all 
which  costs,  in  case  the  same  should  not  be  forthwith 
paid,  should  and  might  be  levied  and  recovered  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  person  or 
persons  so  awarded  to  pay  the  same,  by  warrant  under 
die  hand  and  seal  of  such  justice,  (which  warrant  every 
such  justice  was  thereby  empowered  to  issue),  and  the 
overplus,  (if  any),  after  payment  of  such  costs,  and  the 
costs  of  such  distress  or  sale,  should  be  returned,  upon 
demand,  to  the  person  or  persons  whose  goods  and  chat- 
tels should  have  been  so  distrained  and  sold.  The  act,  StcU.  12  ^  13. 
after  providing,  among  S|ber  tilings,  that  the  bridge 
should  be  a  public  bridge  upon  payment  of  the  said  tolls, 
but  that  it  should  not  be  adjudged  to  be  a  county  bridge, 
provided,  that,  after  the  said  bridge  should  have  been  Sect,  23. 
completed,  if  any  person  should  in  any  manner  convey 
any  person,  beast,  or  cattie,  or  any  cart  or  carriage  what- 
soever, across  the  said  river  Bure^  within  the  limits  of  the 
present  ferry,  otiierwise  than  over  the  said  bridge,  or 
should  be  in  anywise  aiding  or  assisting  tiierein,  in  order 
or  with  an  intent  to  evade,  Qr  by  means  whereof  should 
be  evaded,  the  payment  of  any  toll  thereby  granted. 
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1844.        every  person  so  offending  should  forfeit  and  pay  any 
"  Cory  "      ®^^"^*  ^^*  exceeding  forty  shillings,  for  every  sudi  offence; 
V*  and  that  all  fines,  penalties,  and  forfeitures  inflicted  or 

MOUTH  AND  Imposod  thereby  (the  manner  of  levying  and  reoovering 
RailwTt*^Co.  whereof  was  not  thereby  particularly  directed)  might,  m 
Silmmmti  ^^^^'^  ^^  nou-paymcnt  thereof,  be  recovered  in  a  summary 
Stei.  30.  way  by  the  order  and  adjudication  of  the  said  justice  or 
justices  of  the  peace,  within  their  respective  jurisdictions, 
on  complaint  to  him  or  them  for  that  purpose  exhibited, 
and  afterwards  be  levied,  as  well  as  the  costs  of  such 
proceedings,  on  non-payment,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender  or  respective  offenders, 
or  person  or  persons  liable  to  pay  the  same,  by  warrant, 
(as  provided  by  sect  6  {a)) ;  ^*  and  that  one  moiety  of 
the  penalties  and  forfeitures,  when  recovered,  shall  be 
paid  to  the  informer,  and  the  other  moiety  shall  be  paid 
to  the  said  Robert  Cory,  or  to  the  owner  or  owners,  pro- 
prietor or  proprietors,  of  the  said  bridge  for  the  time 
being."  The  act  went  on  to  provide,  that,  in  case  such 
penalties  and  forfeitures  should  not  be  pidd,  and  could 
not  be  recovered  by  distress,  the  justice  or  justices  might 
commit  the  offender  or  offenders  to  the  common  gaol  for 
Sect,  31.  any  time  not  exceeding  three  months;  and  the  act  also 
empowered  the  justices  to  proceed  by  summons  against 
offenders  under  the  act,  and  it  set  forth  the  form  of 
Sect.  32.  conviction.  The  act  then  provided,  that,  if  any  per- 
son or  persons  should  think  himself,  herself^  or  them- 
selves aggrieved  by  any  order,  judgment,  or  determina- 
tion of  any  justice  or  justices  relating  to  this  act,  or  any 
matter  or  thing  therein  mentioned,  such  person  or  per- 
sons might  appeal  to  the  justices  of  the  peace  at  the 
next  general  or  quarter  sessions  to  be  holden  for  the 
county,  borough,  or  place  wherein  the  cause  of  appeal 
shall  have  arisen;   and  the  said  justices  were  thereby 

(a)  Ante,  p.  594. 
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authorized  and  required  to  take  cognizance  thereof,  and         i844. 

to  hear  and  determine  such  complaint  or  oomplainta  at 

such  or  the  next  general  or  quarter  sessions  to  be  holden 

for  such  county,  borough,  or  place,  and,  if  they  should 

see  cause,  mitigate,  at  their  discretion,  all  or  any  of  the  r^^^^t^co. 

penalties  or  forfeitures  laid  upon  or  incurred  by  the        

party  or  parties  complaining,  or  vacate  or  set  aside  tne 

conviction  or  convictions,  and  set  the  parties  at  liberty, 

or  otherwise  ratify  or  confirm  the  same,  with  such  costs 

aa  to  them  in  their  discretion  should  seem  reasonable. 

And  that  no  proceedings  to  be  had  touching  the  con-       Sect.  33. 

viction  of  any  offender  or  offenders  agfunst  the  act,  or 

any  order  made,  or  any  other  matter  or  thing  to  be  done 

or  transacted  in,  or  relating  to,  the  execution  thereof, 

should  be  vacated  or  quashed  for  want  of  form  only,  or 

be  removed  or  removable  by  certiorari,  or  any  other 

writ  or  process  whatsoever,  into  any  of  his  Majesty's 

courts  of  record  at  Westminster^  any  law  or  statute  to 

the  contrary  notwithstanding.     And  it  was  finally  pro-       Sect.  34. 

vided,  that  the  act  should  be  deemed  and  taken  to  be 

a  public  act,  and  should  be  judicially  taken  notice  of  as 

such  by  all  judges,  justices,  and  others. 

After  the  passing  of  the  act,  Robert  Cory  erected  a 
suspension-bridge,  which  was  opened  for  public  use  in 
1829.  The  Plaintiff  was  the  son  and  devisee  of  the  real 
estate  of  Robert  Cory. 

The  Defendants  were,  in  1842,  incorporated  by  act  of  Railway  Act, 
Parliament,  and  empowered  to  make  a  railway  in  the 
line  and  manner  therein  described,  from  Great  Yar- 
mouth  to  the  city  of  Norunch.  The  act  enabled  the 
Defendants  to  take  part  of  the  Ferry-farm  for  their 
station ;  but  it  was  also  provided,  that  they  should  not 
erect,  or  procure  to  be  erected,  any  bridge  over  the 
river  Bure^  without  the  consent  of  the  owner  or  owners 
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1844. 


mouth  and 

Norwich 

Railway  Co. 

Siatement. 


Motion. 


for  the  time  being  of  the  said  suspensioii-bridge ;  and 
that  nothing  therein  contained  should  prejudice  or  affect 
the  right  or  title  of  the  Plaintiff  to  the  suspension-biidge, 
or  the  ferry,  or  the  tolls  payable  in  respect  thereof. 

The  railway  was  opened  on  the  Ist  of  May,  1844. 
On  the  4th  of  May  the  Defendants  commenced  canying 
in  steam-boats  the  passengers,  horses,  cattle,  carriages, 
and  goods  arriving  or  proceeding  by  the  railway,  to  and 
from  their  station  in  the  Ferfy-farm,  by  means  of  a  canal 
conununicating  with  the  river  Bure,  across  that  river 
from  and  to  Buck  Qucof,  in  Great  Yarmouth,  The 
Plaintiff  thereupon  filed  his  bill,  and  moved  for  an  in- 
junction to  restrain  the  Defendants  from  conveying  any 
passengers,  carriages,  horses,  or  cattle,  in  any  steam- 
boat or  other  boat,  between  the  Feny-farm  and  Great 
Yarmauthy  either  from  the  railway  station  to  the  Buck 
Quay,  or  any  other  part  of  Great  Yarmouth^  or  from 
the  railway  station  to  South  Toum^  or  from  Great  Yar- 
mouth  or  South  Toum  to  the  railway  station,  and  fix>m 
permitting  any  person,  carriage,  horses,  or  cattle  to  be 
conveyed  as  aforesaid  in  any  boat  or  boats,  to  or  from, 
or  to  land  and  embark  on  or  from,  the  property  of  the 
Defendants,  and  from  otherwise  evading  the  payment  of 
toll  to  the  Plaintiff  in  respect  of  his  bridge  and  ferry 
respectively,  or  interfering  with  the  exclusive  right  of 
ferry  vested  in  him. 


The  affidavits  raised  several  questions  of  &ct :  whe- 
ther the  Plaintiff  had  any  right  to  the  ferry,  and,  if 
so,  whether  the  passage  by  the  boats  of  the  Defendants 
was  within  the  limits  of  the  ferry ;  whether,  if  wholly 
or  in  part  without  the  limits  of  the  ferry,  the  place  of 
passage  by  the  boats  of  the  Defendants  was  not  so  near 
to  the  ferry  as  to  be  an  evasion  or  constructive  breach 
of  the  Plaintifi^s  right.    And  a  question  of  law  was  also 
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raised,  whether,  if  the  Plaintiff  had  any  right  of  ferry 
before  the  passing  of  the  bridge  act,  that  act  had  not 
the  effect  of  taking  away  or  superseding  the  ferry. 


1844. 


CO&T 
V. 

The  Yab- 

mouth  and 

Norwich 

Railway  Co. 


Mr.  T^nnet/y  Mr.  fVood,  and  Mr.  Holly  for  the  motion.      ArgwnenU 

Mr.  RusseUy  Mr.  Romilfyy  and  Mr.  Borretty  for  the 
ndlway  company. 

The  cases  referred  to  were: — Anon,  (a).  Anon,  (i), 
Tripp  V.  Frank  (c),  Huzzey  v.  Field  (d).  Farrow  v.  Van- 
sittart  {e)y  Bell  v.  Hull  and  Selby  Railway  Company  {f)y 
Harmer  v.  Plane  {g)y  JPim  v.  Cur€ll(h)y  BramweU  v. 
Halcomb  (i).  Bacon  v.  Jcmes  (A),  Barnard  v.  JVaUU  (/), 
and  20  Vin.  Abr.,  tit.  ''  ToU,''  289. 

On  the  effect  of  an  act  conferring  private  rights,  al- 
though declared  to  be  a  public  act,  the  following  author- 
ities were  mentioned: — The  Princess  case  (m),  Perchard 
V.  Heywood  (n),  Hesse  v.  Stevenson  (o),  Perry  v.  Skin- 
ner {p)y  and  19  Vin.  Abr.,  tit  "Statute,"  (D.),  pi.  5, 
p.  500. 


Vice-Chancellor,  after  stating  the  right  churned  by 
the  Plidntiff,  and  the  alleged  infringement  thereof  by 
the  Defendants : — 

That  this  act  of  the  Defendants  is  not  within  the  ex-      Judgment, 


(a)  1  Vcs.  476. 

lb)  2  Ves.  414. 

(c)  4  T.  R.  666. 

Id)  2  C,  M.  &  R.  432. 

(e)  1  Railway  Cases,  602. 

(/)  Id.  616. 

(g)  14  Ves.  130. 

(A)  6  Mee.  &  W.  234. 


(0  3  Myl.  &  Cr.  737. 
(*)  4  Myl.  &  Cr.  436. 
(0  Cr.  &  Ph.  85. 
(m)  8  Rep.  1. 
(n)  8  T.  R.  468. 
(o)  3  Bos.  &  Pul.  565. 
(/?)  2  Mee.  &  W.  471. 
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Cory 

V. 

Thb  Yab- 
mouth  and 

Norwich 
Railway  Co. 


press  powers  conferred  upon  them  as  a  nulway  company, 
is  beyond  all  dispute ;  and  I  think  I  may  add,  it  never 
was  contemplated  by  the  legiskture,  that  they  should 
have  power  so  to  act. 

That  the  Defendants  do  thereby  deprive  the  Plaiih 
tiff  of  a  great  portion  of  the  traflSc  over  his  bridge,  can- 
not be  doubted ;  and  this  is  not  less  the  case,  because, 
perhaps,  many  of  the  passengers  who  now  pass  the 
bridge,  or  would  pass  over  the  bridge  if  the  steam- 
boats were  not  used,  would  not  have  had  occasion  to 
cross  the  bridge  if  the  railway  had  not  been  made.  But 
the  Plaintiff's  right  is  purely  a  legal  right,  and  the  pro- 
vince of  a  court  of  equity  in  such  a  case  is  simply  to 
protect  the  legal  right  It  is  admitted,  that  the  right 
must  be  tried  at  law ;  and  the  only  question  now  is, 
whether  I  am  to  grant  the  injunction  pending  that  trial, 
or  give  the  Plaintiff  liberty  to  apply  again  when  he  shall 
have  established  hb  legal  right  This  question  came 
repeatedly  before  Lord  Cottenhaniy  and  has  been  the  sub- 
ject of  several  of  his  most  elaborate  judgments.  He 
considered  it  very  much  in  the  case  of  BcLcon  v.  Janes  (a), 
and  the  result  of  his  observations  is,  that  it  is  always  a 
matter  in  the  discretion  of  the  Court  If  the  Court  is 
clearly  against  the  Plaintiff,  it  may  refuse  the  injuncticm 
at  once,  merely  giving  him  leave  to  proceed  at  law, 
(which,  pending  the  suit  in  equity,  he  could  not  do 
without  that  leave),  with  liberty  to  apply*  if  he  succeeds 
at  law.  But,  on  the  other  hand,  if  the  Court  is  dearly 
with  him,  the  Court  may,  in  the  exercise  of  its  discre- 
tion, grant  the  injunction  in  the  first  instance.  Sup- 
posing the  question  of  the  legal  right  to  be  one  on  which 
the  Court  is  not  prepared  to  express  an  opinion,  the 
Court  is  generally  governed  by  the  consideration  of  the 


(a)  4  Myl.  &  Cr.  436. 
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convenience  or  inconvenience  on  the  one  side  or  on  the         i844. 
other.     If  giving  to  one  party  the  power  of  doing  the         ^ 
acts  complained  of  would  be  attended  with  irreparable  or  v. 

...  ....  The  Yar- 

very  serious  mischief  to  the  other,  the  injunction  is  more     mouth  and 
commonly  granted ;  but  if,  on  the  other  hand,  there  be  jJJ^way'co. 
a  balance  of  inconvenience,  the  Court  will  generally 
leave  the  parties  in  the  situation  in  which  they  are  until 
the  l^al  right  shall  have  been  established. 


Judgment, 


The  most  important  of  the  cases  referred  to  in  the 
argument  upon  the  general  question  in  the  cause  was 
the  case  of  Huzzey  v.  Field  {a).  In  that  case,  the  Court, 
adverting  to  the  very  scanty  authority  upon  the  sub- 
ject, gave  their  judgment  with  a  strong  expression  of 
hesitation  as  to  whether  they  might  not  have  come  to  an 
erroneous  conclusion.  They  laid  down  many  general 
propositions,  and  their  opinion  was  not  very  consistent 
with  other  cases. 

In  this  case,  very  extreme  propositions  were  argued 
on  both  sides.  First,  the  Defendants  say,  that  the 
Plaintiff's  right  is  more  limited  in  the  bridge  than  it 
was  in  the  ferry.  They  say,  secondly,  that,  whether 
that  be  so,  or  not,  the  course  of  the  Defendants'  steamers 
is  wholly  out  of  and  beyond  the  river  Bure  ;  that  the 
starting  point  and  the  landing  point  are  both  without 
the  Bure,  and  that  the  steamers  never  touch  the  river 
Bure  in  the  course  of  their  passage.  They  insist,  how- 
ever, that  it  is  enough  for  the  Defendants'  purpose  that 
one  terminus  of  the  passage  of  the  steamers  is  out  of  the 
Bure;  and  that  nothing  can  be  an  infringement  of  the 
Plaintiff's  ferry  except  a  ferry-boat,  which  shall  start 
from  one  bank  of  the  Bure  and  land  the  passengers  at 
the  other  bank  of  the  same  river.     Now  that  I  call  an 

(a)  2  C,  M.,  &  R.  432. 


Turn  Yar- 
mouth AND 


Judgwunt. 
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1814.        extreme  proportion,  because  the  bridge,  which  is  higher 
^ — ""^^      by  about  fifty  yards  than  the  ferry,  is  not  more  than 
V.  two  hundred  and  fifty  yards  from  the  mouth  of  the 

river ;  and  if  the  Defendants'  argument  be  right,  it  is 
NoBwicif  competent  to  any  person  to  establish  a  ferry  ahnost  im- 
mediately adjoining  the  starting  point  of  the  Plaintiff's 
ferry ;  and,  provided  he  landed  his  passengers  one  yard 
out  of  the  river  Bure,  on  the  other  side,  it  would  be  no 
infringement  of  the  old  ferry,  although,  by  offering 
superior  accommodation,  they  might  by  possibility  draw 
away  the  whole  of  the  bridge  traffic. 

.  The  Plaintiff,  on  the  other  hand,  says,  that  no  person 
going  from  the  Ferry-farm  to  any  spot  on  the  Bure  or 
on  the  Yare  can  fail  to  infringe  his  right,  if  the  spot  at 
which  the  passengers  are  landed  on  the  Yare  is  anywhere 
in  the  town  of  Yarmouth.  In  &ct,  he  says  that  no  one 
l-  d.  righ.  ..  c«,e,  p^enge™  fto„  ^jf^^^ 
Ferry-farm  to  Yarmouth  except  over  his  bridge;  the 
consequence  of  which  would  be,  that,  if  YarmouA  should 
(as  London  has  done)  extend  itself  for  miles  towards 
the  haven  mouth,  no  person  could  embark  in  the  riyer 
Bure  in  a  boat,  and  pass  down  the  Yarey  and  land  at  the 
most  extreme  southern  point,  without  subjecting  hinuelf 
to  the  penalties  or  consequences  attending  a  breach  of 
the  Plaintiff's  right 

There  are  some  important  observations  upon  this  sub- 
ject to  be  found  in  Huzzey  v.  Field,  where  the  judges 
advert  to  the  different  sorts  of  ferries, — some  bdng 
ferries  connecting  one  town  with  another,  others  being 
ferries  connecting  one  spot  on  the  river  with  another 
spot  on  the  river,  without  reference  to  towns.  I  advert 
to  these  observations  not  to  express  any  opinion  upon 
the  point,  but  only  to  contrast  them  with  the  two  ex- 
treme propositions  for  which  each  party  must  contend 
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in  order  to  muntain  the  case  which  each  has  put  for-        1344. 

V. 

Xhb  Yab 

Now,  when  I  refer  to  the  act  of  Parliament  and  the    mouth  ai 
cases,  I  think  I  ought  not  to  grant  this  injunction,  nor  railway  * 
ought  I  to  refuse  it  on  the  ground  only  that  the  Plain-     juJIIL. 
tiff  has  or  has  not  the  legal  right  which  he  claims. 
The  question,  therefore,  comes  entirely  to  that  of  the 
relatiye  inconvenience  to  either  party.     The  case  of 
Harmer  v.  Plane  (a)  was  referred  to  on  this  point.     I 
advert  to  it  only  for  the  purpose  of  observing,  that  this 
is  not  a  case  like  that  of  a  patentee,  who,  if  he  were  in 
no  case  protected  imtil  he  had  established  his  right  at 
law,  might  be  subjected  to  the  oppressive  and  ruinous 
necessity  of  litigating  his  right  with  a  multitude  of  per- 
sons in  order  to  preserve  the  benefit  of  his  patent     In 
this  case,  no  one  can  say  that  there  is  any  danger  that 
other  persons  will  set  up  ferries  in  consequence  of  the 
railway  company  having  imdertaken  to  carry  their  pas- 
sengers across  the  river.   There  is  no  reasonable  ground 
to  apprehend  any  injury  to  the  Plaintiff  in  this  respect 
during  the  short  time  that  must  elapse  before  the  trial 

It  only,  therefore,  remains,  that  I  should  consider  the 
comparative  damage  which  would  probably  result  to 
the  Plaintiff,  if  I  refuse  the  injimction,  and  to  the  De- 
fendants, if  I  grant  it.  I  remain  of  the  opinion  which  I 
before  expressed,  that  it  will  be  impossible  accurately  to 
measure  the  quantity  of  damage  the  Plaintiff  will  sus- 
tain^  if,  in  the  opinion  of  a  court  of  law,  it  shall  appear 
that  his  right  has  been  infringed ;  and  that  such  damage 
cannot  be  accurately  ascertained,  is,  in  many  cases,  a 
reason  why  the  Court  will  interfere.  But,  on  the  other 
hand,  the  Plaintiff's  researches  have  furnished  me  with 

(a)  14  Ves.  130. 
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1844.         means  of  approximatiiig  very  nearly  to  the  damage, 
"  CoaT^      ^^^  ^^  estimates  it,  on  the  afEdavits,  at  three  pounds  a 
^'  day.     Now,  this  case  may  be  tried  within  six  weeks  or 

MOUTH  AND  two  months ;  and  there  is,  therefore,  no  danger  of  that 
Raili^t  Co.  extreme  inconvenience  to  the  parties  which  would  re- 
Jmdomeni  V^^  t^®  interference  of  the  Court,  if  the  injuiy  were 
larger,  or  if  there  were  no  means  of  ascertaining  its 
amount  with  tolerable  certainty,  and  there  were  no  da- 
mage to  be  feared  on  the  other  side  to  balance  it  in  the 
consideration  of  the  Court  The  Phunlifi^  it  appears,  is 
able  to  shew  how  many  passengers  have  passed  over  his 
bridge,  in  carriages  and  other  vehicles,  and  on  foot,  dur- 
ing the  last  three  years.  The  Defendants  also  can  keep 
an  account  of  the  number  of  passengers  they  carry ;  and 
although,  as  is  often  observed  with  r^ard  to  piratical 
works  (a),  that  account  may  afford  no  measure  of  the 
damage  sustained  by  the  Plaintiff,  yet  it  is  dear,  fincnn 
the  small  pecuniary  amount  at  which  the  Plaintiff  esti- 
mates that  damage,  there  may  be  an  approximation  to  it, 
so  near  as  to  make  the  injury  not  in  any  sense  irrepara- 
ble. Against  the  damage  to  the  Plaintiff,  I  have  to  set 
off  that  which  I  think  the  very  doubtful  injury  to  the 
Defendants,  if  the  injunction  should  be  granted.  I  can- 
not think  that  a  single  passenger  less  will  go  by  the  rail- 
road because  they  have  to  pass  over  the  Plaintifi^'s  bridge 
than  would  go  if  they  were  carried  over  by  the  Defend- 
ants' steam-boat ;  and  even  if  it  might  appear  that  a  few 
persons  should  be  deterred  from  using  the  railway  in 
consequence  of  having  to  cross  the  river  by  the  bridge, 
against  that  possible  loss  must  be  set  off  the  expense  of 
keeping  up  the  steamer.  I  am  not  satisfied  the  De- 
fendants would  sustain  any  injury  by  the  injunction  as 
they  would  not  have  to  work  the  steamer  during  the  in- 
terval. 

(a)  See  2  Hare,  560. 
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Taking  the  case,  however^  to  be  one  where  there  is  1844. 

no  irreparable  mischief  and  no  extreme  damage,  which  qq^^ 

may  not  afterwards  be  compensated,  I  think  it  ought  to  x  b  Ya  - 

go  to  law  unprejudiced,  and  that  it  would  not  do  if,  mouth  and 

NOKWICH 

where  the  amount  of  injury  is  so  small,  I  should  pro-  Railway  Co. 

nounce  an  opinion  in  favour  of  the  legal  right  before  the  judgmmi. 
trial  at  law. 


[His  Honor  then  directed  that  the  parties  should 
go  to  trial  at  the  then  next  assizes.  The  terms  of  he 
order  subsequently  made  are  fully  stated  in  p.  608, 
infra.] 


The  counsel  for  the  PhdntifF  submitted  to  the  Court,     27th  June, 
that  there  was  no  form  of  action  which  the  Plaintiff  ji^rm  iif  trial 
oould  bring.     He  had  no  remedy  except  under  the  23rd        aUaw, 
section  of  the  bridge  act,  which  gave  a  penalty,  half     Arffumemi. 
of  which  would,  by  the  30th  section,  go  to  the  pro- 
prietor of  the  bridge,  and  half  to  the  common  informer. . 
There  was  nothing  in  the  act  which  enabled  the  Plaintiff 
to  bring  the  question  before  a  jury :  the  penalty  was  to 
be  imposed  by  means  of  a  summary  proceeding  before  a 
justice  of  the  peace;  but  that  remedy  was  not  only  in- 
adequate, but  it  would  not  bind  the  right  of  any  party, 
as  one  justice  might  convict,   and  another  refuse  a 
conviction.     Another  question  of  great  difEculty  was, 
whether  there  could  be  any  summary  remedy  for  pe- 
nalties against  a  corporation:  the  corporation  was,  by 
its  servants,  the  party  who  was  doing  the  wrong.     If 
the  Plaintiff  sued  for  penalties,  he  could  only  proceed 
against  the  master  of  the  steam-boat.    The  right  of  the 
Plaintiff  under  the  act  was  a  newly  created  right,  and 
not  a  right  at  common  law ;  and  the  court  of  law  could 
therefore  give  him  no  remedy  except  that  which  was 

VOL.  IIL  T  T  H.  w. 
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n  1 1  Willi  1."^  •»>;.. 


1844.         given  him  by  iiie  act     Under  these 
"^^      they  mibmitted,  that  the  Fkintiff  oi^ 

V-  portonity  afforded  to  him  of  ahewii^  by  means  of  an 

ifoirra  AND    issney  what  his  common-law  right  was;  and,  if  he  sue- 

RAfL^r  Co.  <^^^  i^  establishing  the  li^t  which  he  alleged,  that 

. .      he  was  entitled  to  the  assistance  of  the  Court  to  maintain 

it,  as  in  cases  of  nuisance  and  other  permanent  injniiefl^ 
by  a  perpetual  injunction  to  restrain  the  infringement 
of  the  right. 

The  counsel  for  the  Defendants  submitted,  that  the 
legal  title  of  the  Plaintiff,  if  he  had  any,  might  be  tried 
by  an  action ;  and  the  Defendants  would  demur  to  any 
declaration  which  he  might  frame.  If  no  action  wodd 
lie,  that  fact  went  far  to  conclude  the  case  against  him; 
for  if  he  had  no  remedy,  it  would,  on  principle,  foDow 
that  he  had  no  right ;  and  the  question  smply  wa% 
whether  the  Plaintiff  had  or  had  not  any  legal  li^t 
But  i^  for  the  purpose  of  the  application,  the  Court 
should  put  the  case  in  away  of  trial  at  law,  the  question 
of  right,  whatever  it  was,  might  and  ought  to  be  tried 
in  the  manner  which  the  act  indicated,  and  in  no  other 
manner.  The  Court,  if  it  would  remove  any  merely 
technical  objection  in  the  way  of  such  a  trial,  would  go 
no  fruther:  for  example,  the  Court  might  require  the 
Defendants  to  admit  (as  they  were  willing  to  do)  thit 
the  Plaintiff  had  obtained  a  conviction  in  a  penalty  be- 
fore a  justice  of  the  peace,  and  upon  that  conviction  he 
might  distrain;  and  the  Defendants  would  replevy,  un- 
dertaking to  raise  no  objection  on  the  ground  of  thdr 
being  a  corporation.  In  the  action  of  replevin  the 
whole  question  would  be  fairly  raised.  Wherever  there 
was  a  right  of  distress,  there  was  a  corresponding  ri^ 
to  replevy.  The  clause  which  precluded  the  proceeding 
by  certiorari,  or  otherwise,  before  the  courts  at  West- 
minster applied  only  to  a  personal  penalty.     It  did  not 
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prevent  replevin ;  it  did  not  oust  the  jurisdiction  of  the 
Euperior  courts,  and  compel  every  subject  against  whom 
any  informer  might  succeed  in  obtaining  a  warrant  of 
distress  to  try  his  right  before  the  justice  of  the  peace, 
by  excluding  him  from  the  ordinary  courts  of  justice.  RuLWikY  Co. 
Directing  an  issue  on  an  interlocutory  application  was  a 
modem  practice,  confined  to  cases  where  the  whole  dis- 
pute depended  on  some  single  question,  and  not  to  be 
extended  to  complicated  cases  involving  several  doubtful 
points :   FuXlagar  v.  Clarke  (a). 


]844. 


Cory 

9. 

Thb  Yar- 
mouth AND 


ArgwrntM^^ 


The  Vice-Chancellor  said,  that,  with  regard  to  Judgment, 
directing  an  issue  upon  an  interlocutory  application,  he 
understood  the  rule  to  be  clearly  laid  down  by  Lord 
EldoTii  that,  if  the  Court  could  plainly  see  what  the  issue 
in  the  case  was,  it  might  properly  direct  that  issue  to  be 
tried ;  but  it  would  not  do  so  if  there  was  any  doubt  of 
what  the  issue  might  be.  It  was  true,  that,  until  the  an- 
swer was  put  in,  the  issue  was  not  raised  upon  thep  lead- 
ings ;  but  in  this  case  the  whole  question  had  been  fully 
brought  before  the  Court  upon  the  affidavits,  and  had 
been  amply  discussed,  so  that  the  points  in  dispute  were 
sufficiently  and  distinctly  raised:  he  therefore  saw  no 
objection,  either  in  point  of  form  or  substance,  to  direct- 
ing an  issue.  With  respect  to  the  remedy  given  by  the 
act,  which,  it  had  been  contended,  was  the  measure  of 
the  legal  right,  it  appeared  to  him,  that,  if  it  was  admit- 
ted to  be  a  case  in  which  the  Plaintiff  might  recover 
penalties  de  die  in  diem,  it  was  a  case  in  which  this 
Court  would  protect  his  right  by  injunction.  The  ques- 
tion of  right  might  be  tried  by  an  issue  to  this  effect : 
whether,  in  contravention  of  the  act,  A.  B.  (an  indivi- 
dual person)  had  carried  passengers  from  and  to  the 
particular  points  referred  to ;  the  Defendants  admitting. 


(a)  18  Ves.  481. 
T  T  2 
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Railway  Co. 
Jmdpmemi. 

Minute. 


upon  the  trial,  that  they  had  carried  sach  paaeengerB  si 
oertun  time8»  and  that  the  act  of  the  railway  company 
was  the  act  of  A.  B. 


Let  the  parties  proceed  to  a  trial  at  law,  at  the  next  anixet  for  the 
county  of  Norfolk,  hy  a  tpecial  jury  of  the  coonty,  on  the  fbllowiiig 
iitoe ;  tIs.  whether  the  Yarmouth  and  Norwich  Raflway  Company 
hare,  in  any  manner,  conveyed  any  pniaengen  in  contraTention  of 
the  act  of  Parliament  of  the  7  &  8  Geo.  4,  intituled,  &c.(  a)  And 
the  Defendants  are  to  admit,  that  they  did,  on  the  4th  of  May,  1844i 
convey  passengers,  from  the  dock  or  basin  cut  by  the  company  near 
or  adjoining  to  the  present  Yarmomtk  terminus  of  the  raflway,  to 
the  Buck  Quay  in  GretU  Yarutouik^  and  vice  renky  and  are  not  to 
raise  any  objection  on  the  ground  of  their  being  a  corporation,  sad 
not  an  individual  or  company  of  individuals.  And,  in  such  iane, 
the  Plaintiff  here  is  to  be  plaintiff  at  law,  and  the  Defendants  bere^ 
defendants  at  law,  who  are  forthwith  &c.  The  Master  to  settle 
such  issue,  in  case  &c.  And  at  the  trial,  ftc,  any  special  matter  to 
be  indorsed  on  the  poatea.  Usual  direction  as  to  books  and  papen. 
And  let  this  motion  stand  over  until  aiWr  the  trial  of  the  issue.  And 
the  Defendants  are,  in  the  meantime^  to  keep  an  account  of  aD  sad 
every  the  passengers,  carriages,  horses,  and  cattle  which  may  be  in 
the  meantime  conveyed  by  the  Defendants,  their  servants  or  sgeots, 
in  any  steam-boat  or  other  boat  in  respect  of  which  the  Plaintiff  ii 
or  would  be  entitled  to  any  payment  or  toll  if  the  same  passengersf 
carriages,  horses,  and  cattle  had  respectively  passed  over  the  bridge, 
and,  at  the  Plaintiff's  request,  are  to  furnish  him  with  a  copy  of  ncfa 
account  before  the  said  trial,  to  be  verified  by  the  affidavit  of  the  le- 
eretary  of  the  said  company.     Liberty  to  apply. 


(a)  Ante,  p.  593,  n. 
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HINVES  V.    HINVES.  Ut  and  Zrd 

X  HE  question  arose  on  the  will  of  W.  Hinves^  dated  Residuary  gift 
in  1814,  which  was  as  follows : — "  I  will  and  bequeath  income  of  the 
to  my  lawful  wife  Sarah  Hinves,  and  my  brother  George^  ^^^^^y^^' 
and  my  brother  Nathaniel,  and  John  Hill  to  be  my  law-  included  lease- 

/.  1  f  n  •        1  holds  and  Long 

ful  executors  to  dispose  of  my  property  in  the  manner  Annaities)  to 
and  form  hereinafter  mentioned,  after  all  just  debts  and  iife,at^herown 
funeral   expenses   are    paid,   viz.   to  my   wife    Sarah  ^J^T^*.^*'*?' 
HinveSy  the  hole  income  of  my  property  of  all  descrip-  the  consent  of 
tions  whatsoever,  for  her  natural  life  (a),  at  her  own  mainder  to'  the 
disposal,  but  not  to  seU  witt  (i)  the  hole  consent  of  aU  ^t^^^^^uS! 
parties;  and  at  my  decease  I  leave  for  her  own  sole  be-  '^j'—Heid, 

*  ''  ^  ^  that,  constni- 

nefit,  all  my  household  furniture,  wearing-apparel,  plate,  ing  the  gift 

linen,  and  500/.  in  lawful  money,  for  her  own  benefit,  to  the  other 

to  be  paid  out  of  my  stock  and  book  debts,  and  the  re-  ^'^^"'he^ 

sidue  of  monies  out  of  my  book  debts,  stock,  &c.,  and,  widow  was  en- 

if  out  of  business  at  my  decease,  she  is  to  have  500/1  come  of  the 

made  up,  if  there  should  not  be  good  debts  or  cash  in  Scr^fef in^thc 

hand  at  that  time ;  I  also  leave  at  her  own  disposal,  at  •^^  *^/ "*??*• 

^  ment  in  which 

her  decease,  all  monies  her  brother  William  Banister  be  in  it  was  left  by 
debt  to  me  at  my  decease ;  and  the  residue  of  my  estates 

1  -r  1  11  /.  SembU,  in 

or  property  whatsoever  I  leave  equally  to  my  five  bro-  the  application 
thers,  for  their  natural  lives,"  (naming  them).  **  I  mean  ^nvcrthiginto 
the  same  benefit  to  each  brother's  wife,  and  if  no  issue,  pe'^*nentm- 

'  ^  '   vestments,  at 

for  the  income  of  that  part  of  the  property  to  be  divided  'be  death  of  the 
amongst  the  survivors  for  their  natural  lives;  but  if  any  able  property  in 

which  he  has 
given  interests 
for  life,  and  other  interests  in  succession,  the  inclination  of  the  Court  in  the  later  cases, 
when  the  meaning  was  doubtful,  has  been  in  favour  of  that  construction  which  would  give  to 
the  tenant  for  life  the  enjoyment  of  the  property  in  specie. 

(a)  The  words  **  and  at  her         (6)  Illegible,  but  resembling 
decease  "  had  then  followed,  but     either  "  with  "  or  ''  without.** 
were  erased. 
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children,  then  the  benefit  or  share  of  the  deceased  to  be 
equally  divided  amongst  their  children  bom  in  lawful 
wedlock ;  and  if  any  one  of  them  should  be  dead,  the 
said  child's  part  to  be  divided  amongst  his  or  her  child- 
ren's children  if  any  then  living.  L#egacie8  to  be  paid 
within  three  months  after  my  decease." 


The  testator  then  bequeathed  several  I^ades,  and, 
among  others,  100/.  3/.  per  Cent.  Stock,  to  be  ^'  bought 
in  "  within  three  months  after  the  decease  of  his  wife, 
to  the  minister  of  a  certain  meeting-house,  and  added, 
'^  I  also  leave  to  my  wife  Sarah  Hinves  all  the  benefitof 
the  houses  in  Gravesend  at  her  own  disposal  after  my 
decease." 

The  testator  died  in  1832.  The  widow  died  in  1840. 
The  bill  was  filed  by  the  children  of  some  of  the  bfo- 
thers  of  the  testator  against  the  representatives  of  tlie 
widow  and  the  other  parties  interested.  The  only  point 
which  probably  may  be  applicable  to  any  other  case 
was  the  question,  whether  the  widow  was  entitled  to 
the  specific  enjoyment  of  the  property,  consisting  in 
great  part  of  leasehold  tenements,  and  some  Long  An- 
nuities, during  her  life,  or  whether  the  parties  in  re- 
mainder were  entitled  to  require  that  it  should  be 
sold  and  converted  into  a  i)ermanent  investment  in  her 
lifetime. 


Argument.         Mr.  RtAssell  and  Mr.  Goodevcy  for  the  Plaintiffs 


Mr.  Coopery  Mr.  Kenyan  Parkery  Mr.  Teedy  Mr.  Ro- 
millyy  Mr.  Bacon,  Mr.  StintaUy  Mr.  CampheUy  Mr.  WtU- 
cocky  and  Mr.  Whiibready  for  the  other  parties. 
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Vicb-Chancellor  : —  1844. 

I  take  the  result  of  the  rule  laid  down  by  Lord  Hinvks 
Eldon  in  Howe  v.  Lord  Dartmouth  (a),  and  by  Lord  Hinvbs. 
Cottenham  in  Pickering  v.  Pichering  (i),  to  be,  that,  juTment 
where  personal  estate  is  given  in  terms  amounting  to  a 
general  residuary  bequest,  to  be  enjoyed  by  persons  in 
succession,  the  interpretation  the  Court  puts  upon  the 
bequest  is,  that  the  persons  indicated  are  to  enjoy  the 
same  thing  in  succession;  and,  in  order  to  effectuate 
that  intention,  the  Court,  as  a  general  rule,  converts 
into  permanent  investments  so  much  of  the  personalty  as 
is  of  a  wasting  or  perishable  nature  at  the  death  of  the 
testator,  and  also  reversionary  interests.  The  rule  did 
not  originally  ascribe  to  testators  the  intention  to  effect 
such  conversions,  except  in  so  far  as  a  testator  may  be 
supposed  to  intend  that  which  the  law  will  do ;  but  the 
Court,  finding  the  intention  of  the  testator  to  be  tiiat 
the  objects  of  his  bounty  shall  take  successive  interests 
in  one  and  tiie  same  thing,  converts  the  property,  as  the 
only  means  of  ^ving  effect  to  that  intention. 

But,  if  the  will  expresses  an  intention  that  the  pro- 
perty as  it  existed  at  the  death  of  the  testator  shall  be 
enjoyed  in  specie,  although  the  property  be  not,  in  a 
technical  sense,  specifically  bequeathed,  to  such  a  case 
the  rule  does  not  apply.  The  rule  is  settled  with  suffi- 
cient clearness;  the  difficulty  arises  only  in  its  appli- 
cation to  particular  cases,  where  the  intention  of  the 
testator  is  expressed  with  more  or  less  distinctness.  It 
certainly  has  always  appeared  to  me,  that,  in  the  more 
modem  cases,  (unless,  perhaps,  the  decisions  of  the  Vice^ 
Chancellor  of  England  in  Mills  v.  Mills  (c)  and  Benn  v. 
Dixon  (d)  must  be  excepted),  the  Court,  in  applying  the 


(a)  7  Ves.  138.  (c)  7  Sim.  501. 

{h)  4  Myl.  &  Cr.  289.  {d)  10  Sim.  636. 
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rule,  has  leant  against  conversion  as  strongly  as  is  oon* 
sistent  with  the  supposition  that  the  rule  itself  is  well 
founded.  In  Howe  v.  Lord  Dartmouth^  Lord  Eldmi  zf- 
pears  to  have  considered  that  the  disposition  of  the  per- 
sonal estate  in  the  same  clause  with  land  or  other 
imperishable  property  is  not  material;  and  the  cases 
of  MilU  T.  MUU  and  Benn  v.  Dixon  apparently  evince 
the  same  opinion.  But  in  Bethune  y.  Kennedy  (a),  at  the 
Bolls,  Lord  Cottenham  appears  to  have  thought  that 
circumstance,  unexplained,  might  alone  be  su£Scient  to 
exclude  conversion.  The  words  of  the  bequest  there 
used  by  the  testatrix  were  '^  all  I  do  or  may  possess  in 
the  funds,  copy  or  leasehold  estates."  In  Alcock  v.  So- 
per  (6),  the  testator  gave  the  rest,  residue,  and  remainder 
of  his  estate  and  effects,  real  and  personal,  to  his  execa- 
tors,  upon  trust  to  penmt  his  wife  to  receive  the  rents, 
profits,  dividends,  and  annual  produce  for  her  life,  and, 
inunediately  after  her  death,  upon  trust  to  sell  his  free* 
hold  house  and  his  leasehold  houses  by  auction ;  and 
directed  a  Mr.  Abbott  to  be  employed  as  auctioneer,  to 
convert  the  whole  of  his  estate  and  effects  into  money, 
and  to  distribute  itas  dl  rected  in  the  will.  Now,  under 
the  will,  it  is  clear  that  money  in  the  funds  acquired 
after  the  date  of  the  will  would  have  passed ;  yet  Sir  J. 
Leach  said,  the  word  '^  dividends  "  had  reference  to  Long 
Annuities,  of  which  part  of  the  testator's  estate  consisted, 
and  that  the  use  of  the  word  '^dividends"  was  equivalent 
to  a  direction  that  the  widow  should  enjoy  the  Long 
Annuities  in  specie.  He  thought,  also,  that  the  direction 
that  the  leaseholds  should  be  sold  aft^r  the  wife's  death 
evinced  an  intention  that  the  other  perishable  property 
should  not  be  converted  at  tiie  testator's  death;  and, 
further,  that  the  direction  that  Abbott  should  be  em- 
ployed, afl;er  the  wife's  death,  to  convert  the  whole  of 


{a)  I  Myl.  &Cr.  114. 


(h)  2\fyl.  &  K.  639, 
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his  estate  and  effects  into  money,  for  the  purpose  of 
distribution,  excluded  the  notion  that  any  part  of  it 
should  be  sold  at  the  testator's  death.  It  is  obvious, 
that,  upon  the  language  of  the  will,  a  judge  disposed  to 
apply  the  reasoning  afterwards  adopted  in  Mills  v.  Milk 
might  have  found  very  pertinent  arguments  in  support 
of  a  different  decision.  In  Collins  y.  Collins  (a),  stress 
appears  to  have  been  laid  upon  the  direction  to  divide 
the  testator's  property  amongst  particular  persons  at  his 
death.  I  cannot  but  regard  that  case,  which  has  been 
since  approved  by  Lord  Cottenham  (b)y  as  evidencing 
the  present  leaning  of  the  coiu*ts,  to  which  I  have  al- 
ready alluded ;  for  the  direction  to  divide  was  as  appli- 
cable to  the  property  in  a  converted  as  in  an  uncon- 
verted state.  In  Bethune  v.  Kennedy  the  gifl  was  to 
the  sisters  of  the  testatrix  during  their  lives,  and  at  the 
decease  of  both  to  be  equally  divided  between  her  cou- 
sins named,  share  and  share  alike.  In  Goodenough  v. 
Tremamondo  (c).  Lord  Langdale  held  the  word  "  rents,  '* 
in  the  gifl  of  the  residue  for  life,  to  be  conclusive  that 
the  leaseholds  were  not  to  be  converted.  In  Daniel  v. 
Warren  (cf),  the  decision  goes  perhaps  further  than  any 
of  the  cases  I  have  cited,  and  in  the  same  direction. 

In  the  present  case,  the  gift  is  of  the  testator's  ^^  pro 
perty "  generally ;  there  is  no  specification  of  particulars ; 
and  the  property  described  in  this  general  way  is  to  go  to 
persons  in  succession.  Stopping  here,  there  is  no  doubt 
that  the  rule  of  the  court  would  require  conversion; 
and  the  inquiry  must  be,  whether,  in  the  directions  he 
has  ^ven  for  the  enjoyment  of  his  property  by  the  ces- 
tui que  trusts,  or  in  the  management  of  it  by  his  trus- 
tees, there  is  anything  which  a  conversion  at  his  death 
would  defeat  It  is,  therefore,  necessary  to  examine  mi- 
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(a)  2  Myl.  &  K.  703. 

(b)  See  4  Myl.  &  Cr.  300. 

(c)  2   Bear.  512.     See  the 


•es  collected,  Id.  514,  n. 
(d)  2  Y.  &  Coll.  C.  C.  290. 
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nutely  and  deal  critically  with  the  language  of  this 
wilL 

[His  Honor  then  referred  to  the  several  clauses  of  the 
will — ^the  appointment  of  executors ;  the  direction  ''  not 
to  sell  witty"  which  he  construed  ^without,"  consent; 
the  fact  that  words  originally  in  the  will^  but  ailerwaids 
erased)  shewed  that  the  testator  was  aware  of  the  pro- 
priety of  directing  an  inyestment  where  inyestmeot 
was  intended ;  the  gift  of  Banister^M  debt  to  the  vndxm 
"si  her  decease,"  and  the  gift  to  the  miniBter  of  the 
meeting-house^  after  the  decease  of  his  wife, — and  con- 
cluded, that  he  could  not  hold,  in  this  case,  that  the  Long 
Annuities  and  the  leaseholds  were  not  to  be  enjoyed  in 
specie,  without  in  effect  deciding  against  the  cases  he 
had  referred  ta] 


23rd  March.     In    THE  MATTER  OF  THE  ACT  1   WILL.  4,  a  60,  AND 

IN   THE  MATTER  OF   GEORGE  RYLEY. 

Three  tnutees,  vJN  the  4th  of  October,  1841,  a  fiat  in  bankruptcy 
wenl^^n  ^as  issued  against  Robert  Ryley.  On  the  22nd  of  Oc- 
of  A.,  joined  in  tobcr,  a  meeting  of  the  creditors  of  Robert  RyleywBS 
miflsory  notes  convened,  at  which  the  creditors  agreed  to  accept  a 
the  o^!or^cfe-  Composition  of  6«.  Bd.  in  the  pound  on  the  amount  of 
imposition  on  *^®"^  respective  debts ;  and  an  agreement  in  writing  of 
their  respectiTe  that  date  was  made  and  siimed  by  such  creditors,  ^ere- 

debts,  and  took  e>  ^  *^ 

a  conTeyance 

and  assignment  of  the  real  and  personal  estate  of  A.,  upon  trust,  after  paying  the  ooeti 
and  charges,  to  indemnify  the  three  trustees  in  respect  of  the  promissory  notes,  and  dien 
to  pay  the  two  trustees,  who  were  creditors,  a  like  composition  on  their  respectiTe  debbi, 
and  to  pay  the  surplus  to  A.  After  two  of  the  trustees  had  receired  part  of  the  persooal 
estate  of  A.,  and  had  paid  the  promissory  notes  to  a  laiger  amount  than  they  had  raoeived, 
the  other  trustee  (who  was  one  of  the  creditors)  went  out  of  the  jurisdictiou  of  the  Court 
There  was  no  power  in  the  deed  to  appoint  new  trustees : — Held,  on  the  petition  of  the 
two  trustees,  that  the  trustee  out  of  the  jurisdiction  was  a  trustee  within  the  act  1  WiU. 
4,  c.  60,  for  the  petitioners  and  himself,  and  the  Court,  without  directing  a  bill  to  be  filed, 
appointed  another  trustee  in  his  stead. 
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by  they  agreed  to  release  and  discharge  the  estate  of  i844. 
Sobert  Ryley  and  his  sureties  in  respect  of  their  debts,  rTrylbt. 
provided  the  composition  was  secured  by  the  notes  of 
hand  of  John  White,  and  Joseph  lAchfield  and  George 
Ryley,  (the  two  petitioning  creditors),  payable  by  instal- 
ments at  six  and  twelve  months;  and  White,  Lichfield, 
and  George  Ryley  agreed  to  secure  the  composition, 
provided  and  on  condition  that  Robert  Ryley  executed  to 
them  a  release  and  assignment  of  all  his  real  and  per- 
sonal estate,  upon  trust  to  secure  the  same  composition, 
and  the  costs  and  expenses,  and  provided  that  all  the 
creditors  of  Robert  Ryley  consented  to  the  arrangement. 
All  the  petitioning  creditors,  and  the  creditors  who  did 
not  hold  securities  for  their  debts,  consented  to  and 
signed  the  agreement.  By  an  indenture  dated  the  26th 
of  October,  1841,  made  in  pursuance  of  the  said  agree- 
ment, in  consideration  of  the  said  release  thereby  agreed 
to  be  given  by  his  creditors,  and  in  order  to  indemnify 
White,  Lichfield,  and  Creorge  Ryley  for  becoming  secu- 
rity for  such  composition,  the  said  Robert  Ryley  granted, 
conveyed,  and  assured,  and  bargained,  sold,  assigned, 
and  transferred,  the  messuages,  lands,  and  hereditaments 
of  or  to  which  he,  or  any  person  or  persons  in  trust  for 
him,  was  or  were  seised  or  entitled  for  any  estate  of 
freehold  of  inheritance,  or  freehold  only,  with  their  appur- 
tenances, and  all  his  leasehold  messuages  and  tenements, 
and  all  and  singular  his  stock  in  trade,  goods,  furniture, 
plate,  linen,  and  effects,  debts,  and  other  personal  estate 
and  property,  whatsoever  and  wheresoever,  unto  and  to 
the  use  of  White,  Lichfield,  and  George  Ryley,  their 
heirs,  executors,  administrators,  and  assigns,  according 
to  the  nature  and  qualities  thereof  respectively,  upon 
trust  that  they,  and  the  survivor  of  them,  and  the 
heirs,  executors,  administrators,  and  assigns  of  such  sur- 
vivor, should,  with  all  convenient  speed,  sell,  get  in, 
and  convert  into  money  the  said  real  and  personal  pro- 


616  CASES  IN  CHANCERY. 

pert7>  (subject  or  not  subject  to  the  several  mortgagefl 
affecting  the  same,  and  with  or  without  the  furdier 
assent  of  the  said  Robert  Byley);  and  to  stand  possessed 
of  the  monies  to  arise  by  such  sale,  and  of  the  sud  real 
and  personal  estate  and  rents  and  profits  thereof  in  the 
meantime,  upon  trust  that  they,  fFhUe,  UckftM^  and 
George  Rytey^  and  the  survivors  of  them,  and  the  exe- 
cutors and  administrators  of  such  survivor,  should  there- 
out, in  the  first  place,  pay  the  costs,  charges,  and  ex- 
penses of  the  petitioning  creditors  of  the  said  fiat,  the 
costs  and  expenses  of  the  indenture  and  of  the  execu- 
tion of  the  trusts  thereof,  and,  in  the  next  place,  retain 
and  reimburse  themselves  all  sums  which  they  or  either 
of  them  should  have  paid  to  any  creditor  or  creditois  for 
compounding  his  or  their  respective  debt  or  debts,  and 
for  obtiuning  a  release  or  releases  for  the  same,  and  then 
should  retain  and  pay  to  Lichfield  and  George  Ryhy 
6«.  8i2.  in  the  pound  on  the  amount  of  their  respective 
debts,  and,  if  any  surplus  should  remain,  to  pay  sodi 
surplus  to  Robert  Ryley^  his  executors,  administrators, 
or  assigns.  The  indenture  contuned  no  provision  for 
the  appointment  of  new  trustees.  White,  IdclifieU  and 
George  Ryley  accordingly  gave  their  joint  and  several 
promissory  notes  to  the  other  creditors  for  the  payment 
of  the  amount  of  the  composition  on  their  respecti?e 
debts. 

1842.  George  Ryley  having  afterwards  gone  abroad,  Jfl^ 

Nat.  19M.  ^  J  Lichjield  applied  by  petition,  under  the  stat.  1  Will 
4,  c.  60,  for  the  appointment  of  a  person  to  execute  a 
conveyance  of  the  trust  estates  in  his  room. 

1844.  The  Master,  by  his  report,  found,  that,  in  part  per- 

^^Z^f     '  formance  of  the  trusts  of  the  indenture  of  conveyance 

and  assignment  of  the  26  th  of  October,  1841,  the  stock 

in  trade  and  household  effects  of  Robert  Ryley  had  been 
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fiold,  and  the  proceeds,  amounting  to  827/.  lis.  Id.,  or 
thereabouts,  had  been  pcud  to  and  received  by  the  peti- 
tioners White  and  Lichfield;  and  the  Master  found,  that 
White  and  Lictifield  had  advanced  and  paid  various  sums 
of  money,  amounting  in  the  whole  to  1363/1  16«.  7d.  on 
account,  or  in  payment  and  discharge  of  the  debts  of 
Robert  Ryleyy  or  the  compositions  agreed  to  be  paid 
thereon,  and  also  on  account  of  the  costs  the  payment 
whereof  was  provided  by  the  said  trust  deed,  leaving  a 
balance  of  538/.  8«.  Gf/.,  or  thereabouts,  due  to  White 
and  Lichfield;  but  the  Master  found,  that  there  had  not 
been  any  payment  made  to  George  Ryley  in  respect  of 
the  debt  due  to  him  as  aforesaid.  The  Master  also,  by 
his  report,  stated,  that  it  appeared  to  him,  that,  in  the 
event  of  the  said  trust  estate  being  insufiScient  to  repay 
to  the  petitioners  White  and  Lichfield  the  amount  due 
to  them  as  aforesaid,  George  Ryley  might  be  liable  to 
contribute  to  them  his  proportion  of  the  amount  which 
might  be  ultimately  due  to  them  in  respect  of  their  hav- 
ing paid  and  satisfied  the  several  promissory  notes  so 
made  and  signed  by  him  and  them  respectively,  and 
that  no  evidence  had  been  laid  before  him  that  the  costs, 
charges,  and  expenses  for  which  George  Ryley  was  liable, 
and  the  payment  whereof  was  provided  by  the  indent- 
ure, had  been  paid  or  satisfied^  or  that  George  Ryley 
himself  had  not  paid,  or  otherwise  become  liable  to  pay, 
any  sum  of  money  in  execution  of  the  trusts  of  the  in- 
denture. The  Master  also  found,  that,  except  as  before 
mentioned,  the  trusts  of  the  indenture  were  wholly 
unperformed,  and  still  rem^ed  to  be  executed ;  and, 
therefore,  he  found  and  certified,  that  the  freehold  and 
leasehold,  and  other  personal  estates  and  efiects  coin- 
prised  in  the  trust  deed,  so  thereby  conveyed,  assigned, 
and  assured,  except  the  stock  in  trade,  and  household 
furniture  and  efiects  which  had  been  so  sold  as  before 
mentioned,  were  vested  in  George  Ryley ^  jointly  with 
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the  petitioners  White  and  Ldehfield^  upon  the  trusts 
thereof  declared  by  the  said  deed.  And  the  Master 
found,  that  Gtorge  Biglty  was  out  of  the  juriadictimi,  and 
not  amenable  to  the  process  of  the  Court ;  and  in  that 
respect  the  Master  found  him  to  be  a  trustee  of  the  sud 
freehold,  and  leasehold,  and  other  personal  estates  and 
effects,  within  the  intent  and  meaning  of  the  act,  and 
that  he  was  a  trustee,  in  the  first  place,  for  himself  and 
such  other  of  the  creditors  of  Robert  Ifyley,  entitled  to 
the  benefit  of  such  deed  of  trust,  as  had  not  been  paid 
or  satisfied  the  amount  agreed  to  be  accepted  by  them 
lespectiyely  in  satisfaction  of  their  respective  debts; 
and,  in  the  next  place,  for  the  petitioners  and  himself 
the  said  George  Byley,  for  the  purpose  of  securing  to 
them  respectively,  or  otherwise  indemnifying  them  re- 
spectively agfunst  all  sums  of  money,  costs,  charges,  and 
expenses  paid,  expended,  or  incurred  by  them  Teepeo- 
tively  in  and  about  tiie  execution  of  the  trusts  of  the 
said  deed ;  and,  subject  tiiereto,  for  the  said  Robert  Ryky. 
The  Master  further  stated,  that,  as  it  appeared  to  him 
that  George  Ryley  had  a  benefidal  interest  in  tiie  trust 
premises,  and  that  the  trusts  of  the  deed  still  remained 
to  be  performed,  he  had  not  proceeded  to  approve  of  a 
person  to  convey  the  said  estates  in  the  place  of  George 
Ryley. 


PHUum.  }VkUe  and  Ldckfield  presented  their  petition,  praying 

a  declaration  tiiat  George  Ryley  was  a  trustee  of  the 
fireehold,  leasehold,  and  otiier  personal  estate  comprised 
in  the  deed,  within  the  act;  and  that  he  was  such  trustee 
in  the  first  place  for  the  petitioners  and  himself,  fi>r  the 
purpose  of  securing  to  them  respectively,  or  otiierwise 
indemnifying  them  respectively,  against  all  sums  of 
money,  costs,  and  charges,  paid  or  expended  or  incur- 
red by  them  respectively  in  the  execution  of  the  trusts 
of  tiie  indenture,  and,  in  the  next  place,  for  securing  to 
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himself  and  the  petitioner  Lichfield  6s.  Sd.  in  the  pound 
on  their  respective  debts,  and,  subject  thereto,  for  Robert 
Byley.  And  they  prayed,  that  a  person  might  be  ap- 
pointed in  the  place  of  George  Ryletfy  to  convey,  assign, 
and  assure  the  trust  estates  and  premises  to  the  peti- 
tioners, or  as  they  should  appoint. 


619 


Petition. 


Mr.  Heathfijeldy  for  the  petition,  referred  to  the  sections 
8,  9,  and  15  of  the  stat.  1  Will  4,  c.  60.  The  absent 
trustee,  in  this  case,  had  both  an  interest  and  a  duty. 


March  2Zrd. 


The  YiCE-CHANCfiLLOR  made  the  declaration  sought 
by  the  prayer;  and  referred  it  back  to  the  Master  to  see 
if  there  was  any  power  in  the  trust  deed  to  appoint  a 
new  trustee,  and,  if  he  should  find  that  the  deed  con- 
tained no  such  power,  then  to  approve  of  some  proper 
person  to  be  a  trustee  jointly  with  the  petitioners,  in- 
stead of  George  RyUjfy  and  also  to  approve  of  a  proper 
person  to  convey,  or  join  in  conveying,  the  trust  estates 
and  premises  to  the  petitioners  and  such  new  trustee ; 
the  conveyance  to  be  settled  by  the  Master. 


Order. 
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6M,  8M,  ^  YOCKlfEY  V.  HANSARD. 

Bequest  of  ui  JLjUEE  HANSARD,  by  his  will,  dated  in  1828,  be- 
800/!%°tbe  queathed  unto  his  two  sons  James  and  Latke  two  soins 
foSwJd'b'^*''  of  24,000i  stock,  (which,  he  stated,  yielded  as  dividends 
bequest  (among  1450iL),  upon  trust  to  pay  quarterly,  as  the  dividends 
annnitj  of"^  thereon  became  due,  to  his  widow  200iL,  making  yearly 
^^^,^  8007. ;  and  he  gave  out  of  the  same  dividends  to  hia 
daughter,  and  daughter  Hannah  Davits  200/.  a  year,  to  be  paid  quar- 
direetioo,  in  terly,  and  100/.  a  year  to  his  daughter  Letitia  Yochuyy 
■trnmcDt  tiiat  {^7^^!^  ^  the  same  manner,  and  also  a  sum  of  120/1 
aJ^  ^*to!^^  *  y®^  ^  ^^  sister  Sarah ;  and,  after  bequeathing  van- 
wife,  the  ous  other  legacies,  the  testator  proceeded : — ^  Ninthly, 
totSre  400/!  when  my  wife  departs  this  life,  then  my  daughter  Hour 
; JtYJ""'^*'^'  nah  is  to  have  out  of  the  trust  fund  dividends  400/.  by 

that  the  an-  ^ 

nuit7or400/.  the  year,  to  be  paid  quarterly,  as  before;  and  Letiiia  to 
dai^ter  wai  have  200/1  in  the  same  manner.  And,  in  the  event  last 
for'and  nof^   mentioned,  the  departure  from  this  world  of  my  wife, 

action  to.  the  my  desire  is,  that  4000/1  be  sold  out  of  the  aforesaid  first- 
prior  annuity  '' 

of200/.  giTen  mentioned  trust  fund,  1000/.  of  which  to  be  given  to 
legatee.  my  daughter  Hannah^  1000/.  to  my  daughter  Letitia^ 

statemeni  ^^^^^-  ^  my  son  TTiomas,  and  the  other  1000/.  to  be 
equally  divided  between  my  two  grandsons,  Luke  Jama 
and  Luke  Henry  Hansard,  So,  on  the  death  of  my  sis- 
ter at  Norwichy  2000/.  is  to  be  sold  out,  1000/.  of  which 
is  to  be  given  to  Mary  Anncy  eldest  daughter  of  my 
son  ThomcUy  and  the  other  1000/.  to  Marianne^  eldest 
daughter  of  my  son  James.  Tenthly,  as  to  all  the  resi- 
due of  this  funded  stock,  I  give  unto  my  two  sons, 
James  and  Luke,  be  the  amount  what  it  may,  with  all 
the  dividends  due  thereon,  for  their  own  sole  use  and 
benefit,  subject  to  such  payments  as  I  may  hereafter 
appoint  by  any  separate  codicil  or  codicils  to  this  my 
wilL"  This  was  followed  by  several  other  testamentary 
dispositions,  not  affecting  the  question  in  the   cause. 
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The  ultimate  residue  of  his  estate  and  effects  the  testa- 
tor gave  to  his  said  sons  James  and  Luhe^  whom  he  ap- 
pointed his  executors. 

The  testator  died  in  1828.  The  widow  survived  him, 
and  died  in  1834.  From  the  widow's  death  the  execu- 
tors paid  the  testator's  daughters,  Hannah  400iL  a  year, 
and  Letitia  200/.  a  year,  treating  these  sums  as  substi- 
tuted for  the  annuities  of  200/L  and  lOOL  before  given. 


1844. 

YOCKNBT 
9. 

Hansard. 
StaiemetU, 


The  bill  was  filed  in  1843,  after  the  death  oi  Letitia 
Yochneyy  by  her  representative,  against  the  surviving 
executor  of  the  will,  and  the  representative  of  the  de- 
ceased co-executor,  (Hannah  being  also  a  defendant), 
clidming  a  sum  of  about  800/.  for  arrears  of  the  first 
annuity  of  100/L,  contending,  that  the  second  annuity  of 
200L  was  additional  to,  and  not  in  substitution  of,  the  first 


Mr.  Lloydy  for  the  Plidntiff,  and  Mr.  fV.  D.  Lewis, 
for  the  testator's  daughter  Hannah  DavieSy  the  Defend- 
ant interested  in  supporting  the  like  construction  of  the 
will. 


Argumtnt. 


Mr.    Tinney,  Mr.  Burgcy  Mr.  Busk,  and  Mr.  Greene, 
for  the  other  Defendants. 

The  cases  cited  were  Windham  v.  Windham  (a),  Curry 
V.  jRfe  (J),  Allen  v.    Callow  (c),    Osborne  v.  Duke  of 
Leeds  (d).  Hurst  v.  Beach  (e),  Brine  v.  Ferrier  (f).  At" 
tomey^General  v.  George  (^),  Tweedale  v.  Tweedale  (A), 


(a)  Rep.  t  Finch,  267. 
(6)  2  Bro.  C.  C.  225. 

(c)  3  Yes.  289. 

(d)  5  Yes.  369. 

VOL,  in. 


(e)  5  Mad.  351. 
(/)7  Sim.  549. 
(g)  8  Sim.  138. 
(A)  10  Sim.  453. 


U  IT 


H.  W. 
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YOCKNEY 
V, 

Hansard. 


Guy  V.  Sharpe  (a),  Pym  v.  Lockyer  (*),  Martin  v.  DrinA- 
water  (c),  Baylee  v.  Qum  (rf),  Russell  v.  Dickson  (e), 
Suisse  V.  Zorrf  Lowther  {/). 


Judgment, 


Vics-Chancellor: — 

In  this  case,  I  assume,  for  the  purpoee  of  the  aiga- 
ment,  that  the  rule  of  law,  where  there  are  two  distinct 
gifls  of  different  amounts,  given  by  the  same  instni- 
ment,  with  nothing  more  to  explain  them,  is  in  fiiTOur 
of  both  the  gifis  taking  effect  The  only  doubt  I  haye 
had  in  this  case  is,  whel^er  these  are  in  fact  two  dis- 
tinct ^fts,  or  whether  the  second  does  not,  in  pmnt  of 
grammatical  construction,  include  the  first;  in  other 
words,  whether  this  part  of  the  will  is  not  a  statement 
of  the  amount  of  the  income  to  be  derived  fix>m  a  speci- 
fic fund,  which  the  testator's  daughters  are  to  have 
at  different  times,  and  under  different  circumstances. 
I  take  that  as  the  question  to  be  decided;  and  I  en- 
tirely agree  with  the  observations  made  by  Mr.  lAoyd 
and  Mr.  Leuns,  that  there  is  nothing  in  the  decided 
cases  which  will  assist  me  in  determining  the  ques- 
tion, and  that  the  case  is  simply  one  of  construction. 
If  the  will  had  been  expressed  thus : — "  I  give  to  my 
two  sons  24,000/.  Consols,  and  24,000iL  Keduced  Stock, 
the  dividends  whereof  amount  to  1440L,  and  at  my 
death,  out  of  those  dividends,  I  give  my  wife  800/.  per 
annum,  and  out  of  the  same  dividends  I  give  my  daugh- 
ter 200L  per  annum ;  and  when  my  wife  dies,  then  I 
will  that  my  daughter  shall,  out  of  the  said  dividends, 
have  400£  per  annum ; " — ^the  plain  and  obvious  gram- 


Co)  1  Myl.  &  K.  589. 

(b)  5  My.  &  Or.  29. 

(c)  2  Beav.  215. 


(</)  2  Dm.  &  War.  116. 
(«)  Id.  133. 
(/)  2  Hare,  424. 
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matical^  and  I  may  almost  say  the  necessary,  construc- 
tion of  the  words  would  be,  that  the  testator  thereby 
stated  the  full  amount  of  income  which  at  different 
times,  and  in  different  circumstances  of  the  case,  the 
daughter  was  to  have.  The  words  of  the  will  are  not 
expressly  the  same  as  those  which  I  have  supposed ;  but 
they  are  to  the  same  effect  In  the  second  gift  the  tes- 
tator directs  that  his  daughter  shall,  upon  the  death  of 
his  wife,  out  of  the  dividends,  have  400/.  per  annum, 
haying  before  said,  that  out  of  those  dividends  she 
diould  have  200L ;  — the  residue  being  given  to  the  sons 
in  a  general  residuary  clause :  that  is  clearly  the  true 
construction  of  the  wilL  Without  departing,  therefore, 
from  decided  cases,  but  merely  acting  upon  the  words  of 
the  will,  I  think  the  second  gift  is  the  full  amount  of 
the  income  which  the  testator  meant  his  daughter  to 
have. 
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YOCKNKY 
V, 

Hansard. 
Judgment. 


The  case  is  one  of  so  much  doubt,  that  I  cannot  say 
the  party  making  the  claim  was  not  justified  in  submit- 
ting the  point  to  the  Court ;  but  as  all  the  parties  have 
acted  for  so  many  years  upon  this  construction,  I  can- 
not give  the  costs  out  of  the  estate 

Bill  dismissed  without  costs. 


TJ  u  2 
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27M(Jf29M  HAKROP  V.  HOWAKD. 

January.        fT\ 

Constniction  JL  HE  principal  object  of  the  suit  was  to  establish  the 

framed  tTre-  liability  of  an  executor  and  trustee  to  make  good  certain 

^rain  anticipa-  fundg  which  it  was  allied  were  lost  by  his  negligence, 

ried  woman  of  In  the  course  of  the  cause^  it  was  contended^  that  the 

to  i^Mparate  conduct  of  one  of  the  daughters  of  the  testator  had  the 

^t  it  not  in  all  ^^^^  of  precluding  any  complaint,  on  her  part,  relating 

caiet  neceuary  to  the  loss  which  had  taken  place.     To  this  it  was 

that  negative  , 

words  abonid  answered,  that  the  testator's  daughter  had  not  been  in  a 
in  £e  re^pt  situation  in  which  her  acts  could  affect  her  future  interest 
i^teUi^w^"*'  in  *e  <^rust  property. 

itraint  on  anti- 

eipation,  for  

that  daoie 
most  be  con- 

ttmed  to  reUte       Mr.  Romilly  and  Mr.  Smvthe^  for  the  Plaintiff,  and 

to  the  income, 

sabject  to  such  Mr.  Kent/an  Parker  and  Mr.  Greene,  for  the  Defendants 
imwSnjythT  referred,  in  their  argument,  to  the  cases  of  BarrynwreY. 
^^^^l    ElUs  (a),  Broum  v.  Bamford  (*),  Moore  v.  Moore  (c), 

and  Medley  v.  Horton  [d). 


Vice-Chancellor  : — 

Judgment,  One  question  raised  in  the  argument  of  this  case  was, 

whether,  according  to  the  construction  of  the  settlement 
made  on  the  marriage  of  Mrs.  Vaudrey,  that  lady  had 
power  to  affect,  by  anticipation,  the  property  settled  to 
her  separate  use.  The  trusts  of  the  settlement  are  ex- 
pressed as  follows : — 

^^  In  trust  that  they  the  said  John  Harrop  and  John 
Brooke,  or  the  survivor  of  them,  or  the  executors  and 

(fl)  8  Sim.  1.  {d)  Vice-Chancellor  of  Eng- 

(h)  11  Siin.  127.  land,  15th  July,  1844. 

(c)  1  Collyer,  54. 
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administrators  of  such  survivor/  do  and  shall^  from  and 
immediately  after  the  solemnization  of  the  said  intended 
marriage,  and  as  soon,  and  from  time  to  time,  as  the 
said  share,  legacies,  or  bequests,  or  other  sum  or  sums 
of  money,  interest,  and  effects  shall  become  payable, 
collect,  get  in,  and  receive  the  same,  and  do  and  shall 
lay  out  and  invest  in  their  or  his  name  or  names  the 
money  to  arise  and  be  received  as  aforesaid,  in  the  pur- 
chase of  a  share  or  shares  of  the  parliamentary  stocks 
or  public  funds  of  Great  Britain^  or  at  interest  upon 
Government  or  real  securities,  and  do  and  shall  stand  and 
be  possessed  of^  and  interested  in,  the  said  several  monies, 
stocks,  funds,  and  securities,  and  the  interest,  dividends, 
or  annual  produce  thereof,  upon  the  trusts,  and  for 
the  intents  and  purposes,  and  with,  under,  and  subject 
to  the  powers,  provisoes,  declarations,  and  agreements 
hereinafler  expressed  and  declared  of  and  concerning 
the  same,  that  is  to  say,  upon  trust  that  they  the  said 
John  Harrop  and  John  Brooke^  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  do 
and  shall  pay  the  interest,  dividends,  and  annual  pro- 
duce of  the  said  several  trust  monies,  stocks,  funds,  and 
securities,  into  the  proper  hands  of  the  said  EUza  Heo" 
wordf  or  into  the  hands  of  such  person  or  persons  as  she, 
by  any  note  or  writing  under  her  hand,  shall  from  time 
to  time  appoint  to  receive  the  same,  during  her  life;  but 
not  so  as,  during  the  joint  lives  of  herself  and  the  said 
John  Collier  Vaudrey^  her  said  intended  husband,  to  dis- 
pose thereof  or  deprive  herself  of  the  benefit  thereof  by 
mortgage,  charge,  sale,  assignment,  or  otherwise  in  the 
way  of  anticipation,  to  the  intent  that  the  same  may  be 
for  the  sole  and  separate  use  of  the  said  Eliza  Heaioordy 
and  may  not  be  subject  to  the  debts,  control,  disposition 
or  engagement  of  the  said.7bAn  CoUier  Vaudrey^  her  said 
intended  husband,  or  any  other  person  with  whom  she 
may,  after  his  decease,  happen  to  intermarry.     And  it 


1845. 


Harrop 

V. 

Howard. 


Judgment, 
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IB  hereby  agreed  and  declared,  lint  the  receipt  or  rccespts 
of  the  sdd  £liza  Heawcrd^  or  of  sucli  perBon  ox  penons 
as  she  shall  aj^int  to  receiye  the  same,  and  his,  her,  or 
their  receipt  or  receipts  onl  j  shaU  be  a  good  and  suffi- 
dent  discharge,  and  good  and  sofficient  diachargesy  to 
the  person  or  persons  paying  the  same  fixr  so  mndi  thereof 
as  in  such  receipt  or  receipts  shall  be  admowledged  or 
expressed  to  be  receiyed." 

Now,  upon  the  construction  of  the  first  part  of  die 
above  clause, — that  which  precedes  the  receipt  daose, — ^I 
am  of  opinion  that  Mrs.  Vaudrejf  is  restrained  fixxn  an- 
ticipation. If  it  be  imperatiTcly  necessary  that  negadye 
words  should  be  used  to  restrain  anticipation,  upoa 
which  I  give  no  opinion  (a),  I  think  such  words  are 
sufficientiy  used  in  that  member  of  tiie  sentence  I  am 
now  considering.  The  only  question,  then,  will  be,  whe- 
ther the  effect  of  that  member  of  the  sentence  is  de- 
stroyed by  the  absence  of  n^ative  words  in  the  leodpt 
clause  which  follows  it.  I  am  of  opinion  that  the  receipt 
clause  can  have  no  such  effect.  Upon  every  principle  of 
construction  the  receipt  clause  must  in  tiiis  case  have  re- 
ference to  tiie  antecedent  part  of  the  entire  sentence.  The 
first  part  gives  the  income  to  the  lady  or  her  appointee 
80  and  in  such  manner  that  she  shall  not  have  power  to 
anticipate  her  interest.  The  second  enables  her  to  ^ve 
receipts  for  the  income  so  restrained.  I  cannot  read  the 
receipt  clause  as  displacing  the  restraint  which  tiie  gift 
plainly  imposes.  This  is  a  common  mode  of  expressing 
the  purpose  intended,  and  in  a  case  in  which  the  law 
requires  no  technical  words  to  give  effect  to  the  inten- 
tion, I  think  the  above  expressions  are  sufficient. 

This  case,  I  may  observe,  is  unlike  any  of  the  cases 
I  was  referred  to. 


(a)  See  Biackhw  v.  Laws,  2  Hare,  40. 
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COTTINGHAM  v.  EAEL  of  SHREWSBUEY.     28/a  Feb. 

-pi  1st  March, 

J3Y  indentures  of  lease  and  re-lease,  and  mortgage,  In  a  salt  by  the 

dated  respectiTely  the  3rd  and  4th  of  August,  17 1 1,  mortgagor, 

estates  at  Littk  Neston,  in  the  county  of  Chester,  stood  ^'"^^^f" 

limited  (after  prior  estates  which  expired  in  October,  mortgagees  and 

incunibrancers 

1766,  upon  the  death  of  Charles  CMingham,  without  on  the  estate, 
issue  male)  to  Thomas  CoUmgham,  the  Plaintiff's  grand-  J^JJ^j^  Jomm- 
fiither,  for  life,  with  remainder  to  his  first  and  other  «on,  a  decree 

for  redemption 

sons  successively  in  tail  male,  subject  to  a  mortgage  in  was  made,  on- 
fee  of  the  same  estates  for  securing  to  Edward  Foulkes  tain  of  the  de- 
the  sum  of  700/.  and  interest.  d^k^eT-" 

titled  to  a  lien 

In  May,  1783,   Thomas  Cottingham,  the  Plaintiff 's  on  the  estate, 

•       *Dd  the  ac- 

grandfather,  died,  leaving  Thomas  Cottingham,  the  Plain-  counts  were  di- 
tiff's  father,  his  eldest  son  and  heir-at-law,  who  there-  ^^^  ^l 
upon  became  tenant  in  tail  male  of  the  estates,  subject  appnthePlain- 

^  ^  'J  tiff  paying  to 

to  the  said  mortgage  of  the  3rd  and  4th  of  August,  the  Defendants, 
171 1.     In  June,  1825,  Thomas  Cb^/tn^A^m,  the  Plain-  brancers,  what 
tiTs  father,  died,  leaving  the  Plaintiff  ( TTWio^  Cotting-  ""^^^^^^ 
ham)  his  eldest  son  and  heir-at-law,  who  thereupon  be-  respectively, 

^         .  _    ,  _  '       .  /  within  the  time 

came  entitled  to  the  same  estates,  subject  to  the  same  thereby  limited, 

_.  they  were  or- 

mortgage.  d^rcd  to  con- 

vey the  estates 

In  April,  1828,  the  Plaintiff  suffered  a  common  re-  to  the  Plaintiff; 

^     '  '  .  .  but  in  default  of 

covery  of  the  estates  of  which  he  was  tenant  in  tiul  the  Plaintiff 

making  such 
payment,  his 
bill  was  ordered  to  be  dismissed  with  costs.  In  a  supplemental  suit,  brought  by  some  of  the 
Defendants  to  the  original  suit  against  the  Plaintiff  and  the  other  Defen&nts,  a  decree  for 
carrying  on  the  accounts  was  made : — Held,  that  the  Plaintiffs  in  the  supplemental  suit, 
who  were  incumbrancers  subsequent  to  other  Defendants,  were  not  entitled,  under  the  de- 
cree, to  exhibit  interrogatories  for  the  examination  of  their  Co-defendants  in  the  original 
suit,  (the  prior  incumbrancers,  who  were  mortgagees  in  possession),  as  to  their  receipts  in 
respect  of  the  mortgaged  premises,  such  examination  not  being  necessary  for  the  purposes 
of  the  suit. 

The  Court  will  try  a  case  between  co-defendants,  and  the  co-defendants  will  be  bound 
by  the  result  of  such  trial,  where  the  plaintiff  is  entitled  to  relief,  and  cannot  obtain  relief 
anless  that  be  done ;  but,  if  the  relief  to  be  given  to  the  plaintiff  does  not  require  or  involve 
the  decision  of  any  case  between  co-defendimts,  the  co-defSendants  will  not  be  bound,  as  be- 
tween each  other,  by  any  proceedings  which  may  be  necessary  only  to  the  decree  the  plain- 
tiff obtains. 
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1843.        male  under  the  settlement  of  the  8rd  and  4th  of  Angnst, 

CorriNOHAiff    171^5  <md  thereby  acquired   the  fee-eimple  in  those 

-^^'  estates,  subject  to  the   mortgage.      Bj  divers   mesne 

SHftBwsBURT.  assignments,  the  mortgage  of  the  3rd  and  4th  of  August, 

statement.     1711,  became  vested  in  the  several  different  parties  who 

were  defendants  in  the  cause  (a). 

The  bill  was  filed  on  the  16th  of  May,  1828,  against 
numerous  defendants,  who,  for  the  present  purpose,  may 
be  described  as  of  two  classes : — ^first,  those  ^Iftiming  to 
be  entitled  as  mortgagees  of  the  lands,  or  parcels  of  the 
lands,  comprised  in  the  indentures  of  the  3rd  and  4th 
of  August,  1711,  derivatively  under  that  mortgage,  of 
which  class  were  the  defendants  John  Uorridge  and 
others;  secondly,  those  claiming  to  be  mortgagees  of 
the  same  estate,  or  parts  thereof,  in  respect  of  incum- 
brances, charges,  or  liens  created  long  subsequently  to 
the  settlement  of  August,  1711,  to  which  dass  Messrs. 
Praed  ^  Co.^  John  Cottingham,  and  others,  belonged. 
The  bill  admitted  the  mortgage  of  the  3rd  and  4th  of 
August,  1711,  and  the  rights  under  that  mortgage  of 
the  first  of  these  classes  of  defendants,  amongst  whom 
the  estates  comprised  in  the  mortgage  had  been  parcelled 
out ;  and  it  charged  some  of  such  defendants  as  being 
mortgagees  in  possession  of  parts  of  the  estates  com- 
prised in  their  several  securities.  The  bill  suggested 
the  existence  of  clums  by  the  defendants  of  the  second 
class,  upon  the  estates,  or  some  part  thereof,  in  respect 
of  mortgages  created  since  August,  1711;  and  it  charged 
that  none  of  such  last-mentioned  claims  were  valid  as 
against  the  Plaintiff. 

The  bill  prayed,  that  an  account  might  be  taken  of 

(a)  The  names  of  the  parties    derivative    interests    shonlci  be 
appear  in  the  decree.     It  is  not    more  particularly  stated, 
necessary  to  this  point  that  the 
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what^  if  anything,  was  due  for  principal  and  interest  on  i84d. 
the  security  of  the  said  hereditaments  and  premises,  un-  corr,iio„^„ 
der  or  by  virtue  of  the  indentures  of  mortiras^e  of  the  _  ^' 
3rd  and  4th  of  August,  1711 ;  and  that  an  account  nught  Shrewsbury. 
also  be  taken  of  the  rents  and  profits  of  the  said  heredita-  Prayir. 
ments  and  premises  accrued  due  since  the  death  of  7%o- 
mas  Cottingham,  the  father  of  the  Plaintifi^,  which  had 
been  received  by,  or  by  the  order  or  for  the  use  of^  the 
defendants  respectively,  or  any  of  them ;  and  that  the 
Plaintiff  might  be  at  liberty  to  redeem  the  said  heredita- 
ments and  premises  upon  payment  of  what,  if  anything, 
should  appear  to  be  due  to  the  Defendants  on  a  balance 
of  the  said  accounts,  the  Plaintiff  thereby  offering  to 
pay  the  same ;  and  that  the  Defendants  might  be  decreed 
upon  payment  of  what  should  be  so  found  due  to  them, 
to  deliver  up  the  possession  of  the  hereditaments  and 
premises  to  the  Plaintiff,  and  to  reconvey  the  same  to 
the  Plaintiff,  his  heirs  and  assigns,  or  as  the  Plaintiff 
should  direct  or  appoint,  free  from  all  incumbrances 
made  by  them  (the  defendants,)  or  any  persons  claiming 
under  them ;  and  that  all  proper  parties  might  be  order- 
ed to  join  in  such  reconveyance ;  and  that  the  defend- 
ants might  be  ordered  to  deliver  up  to  the  Plaintiff  all 
the  title-deeds,  evidences,  and  writings  in  their  custody 
or  power  relating  to  the  hereditaments  and  premises; 
and  that  if,  upon  taking  the  said  accounts,  it  should  ap- 
pear that  the  rents  and  profits  of  the  hereditaments  and 
premises  accrued  due  since  the  death  of  Thomas  Cot- 
tinghamy  the  father  of  Plaintiff,  had  been  more  than 
suflScient  to  pay  and  satisfy  what  was  due  and  owing  in 
respect  of  principal  money  and  interest  under  the  mort- 
gage, then  that  the  Defendants  might  be  ordered  to  pay 
the  residue  thereof  to  Plidntiff,  and  for  general  relief. 

The  cause  was  heard  in  1831,  when  the  bill  was       Dtcrt. 
dismissed  with  costs,  as  against  several  of  the  defend- 
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1843.        ants,  amongst  whom  was  the  Earl  of  Shiewsborjr. 
CorriNGHAM   And  it  was  referred  to  the  Master  to  take  an  acooimt 

Earl  of  ^^  ^^*  ^^  ^^®  ^  ^®  defendants  H.  Potts,  C.  Patti, 
Shrewsbury.  X  Horridge  and  R.  Richardson,  J.  Wright  and  J.  H. 

D^€€.  Fisher,  fF.  Smith,  W.  Harris,  K  Lee  kdA  T.  CattertO, 
'  1831?  ^*  ^'  principal  and  interest  in  respect  of  the  mortgage  for 
700^^  created  by  the  indentures  of  the  3rd  and  4th  of 
August,  171 15  and  to  tax  them  their  costs  of  this  suit 
And  to  take  an  account  of  the  rents  and  profits  of  the 
hereditaments  and  premises  accrued  due  since  the  death 
of  Thomas  Cottingham,  the  father  of  the  Plaintiff,  re- 
oeived  by  the  defendants  H.  Potts,  C.  Potts,  John  Hot' 
ridge  and  R.  Richardson,  J.  Wright  and  J.  H.  Fisher,  W. 
Smith,  W.  Harris,  R.  Lee  and  T.  CottereU,  ot  any  or 
either  of  them,  or  by  any  other  person  or  persons,  by 
their  or  any  or  either  of  their  order,  or  for  their  or  any 
or  either  of  their  use,  or  which,  without  their  or  any  or 
either  of  their  wilful  default,  might  have  been  received 
thereout  And  it  was  ordered,  that  what  should  be 
coming  on  the  sidd  account  of  rents  and  profits  should 
be  deducted  out  of  what  should  be  found  due  to  the 
defendants  H.  Potts,  C.  Potts,  John  Horridge  and  R 
Richardson,  J.  Wright  and  /.  H.  Fisher,  W.  Smith,  W. 
Harris,  R.  Lee  and  T.  CottereU,  for  such  principal,  in- 
terest, and  costs  as  aforesaid.  And  it  was  declared,  that 
the  defendants  W.  Praed,  W.  T.  Praed,  Sir  D^bf 
Mackworth,  and  Vere  Fane,  had  a  lien  on  all  the  here- 
ditaments comprised  in  the  deeds  of  the  15th  and  16di 
days  of  January,  1823,  for  the  amount  of  the  several 
sums  advanced  by  them  to  the  defendant  John  Cot^ng- 
ham,  with  interest  on  such  advances  after  the  rate  of 
bh  per  cent,  per  annum.  And  it  was  referred  to  the 
Master  to  take  an  account  of  what  was  due  to  the  de- 
fendants W.  Praed,  W.  T.  Praed,  Sir  Dighg  Mackworth, 
and  Vere  Fane,  for  principal  and  interest  on  their  ssud 
equitable  mortgage  of  the  hereditaments  and  premises 
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in  the  pleadings  mentioned,  and  to  tax  them  their  costs         i843. 
of  this  suit.     And  it  was  ordered,  that  the  Plaintiff  ^  ^^IP' 

'  Nottingham 

diould  pay  unto  the  defendants  W.  Praed,  W.  T.  Prcutdy  «»• 

and  Sir  Digby  Mackworthy  and  Vere  Faney  what  the  Shrewsbury. 
Master  should  find  to  be  due  to  them  for  such  principal.  Decree. 
interest,  and  costs.  And  it  was  referred  to  the  Master 
to  take  an  account  of  all  monies  received  by  the  de- 
fendant John  Cottingham^  or  by  any  other  person  or 
persons  by  his  order,  or  for  his  use  on  account  of  the  said 
hereditaments  and  premises,  and  to  compute  interest 
thereon  after  the  rate  of  5L  per  cent,  per  annum,  from 
the  respective  times  of  receiving  the  same,  and  to  take 
an  account  of  all  monies  paid  by  the  defendant  John 
Cottingham  on  account  of  the  said  estate  and  premises, 
or  in  payment  of  securities  on  the  said  estate  and  debts 
of  his  late  father  Thomas  Cottingham^  and  to  compute 
interest  thereon  after  the  rate  of  5/.  per  cent,  per  an- 
num, from  the  respective  times  of  such  payment,  and 
in  taking  such  account  to  charge  the  defendant  John 
Cottingham  with  what  the  Plaintiff  should  so  pay  to  the 
defendants  W.  Praed,  W.  T.  Praed,  Sir  Dighy  Mack- 
worthy  and  Vere  Fane,  for  such  principal  and  interest 
as  aforesaid.  And  the  defendant  John  Cottingham  was 
also  to  be  charged  with  the  sum  received  by  him  on 
account  of  the  verdict  obtained  in  an  action  against 
Sir  Thomas  Stanley  Massey.  And  the  Master  was  to 
tax  the  defendant  John  Cottingham  his  costs  of  this  suit 
up  to  the  time  of  the  decree ;  and  the  Plaintiff  was  or- 
dered to  pay  the  same  when  taxed  to  the  defendant 
John  Cottingham.  And  it  was  declared,  that  the  de- 
fendant John  Cottingham  had  a  lien  on  all  the  heredity 
ments  comprised  in  the  deeds  of  the  15th  and  16th  days 
of  January,  1823,  for  the  amount  of  what  should  be 
found  due  to  him  with  interest  thereon,  at  the  rate  of 
5^  per  cent,  per  annum.  And  upon  the  Plaintiff  his 
paying  unto  the  defendants  H.  Potts,  C  Potts,  John 
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1843.        ants,  amongst  whom  was  the  Earl  of  Shrewebury. 
CorriNOHAM   And  it  was  referred  to  the  Master  to  take  an  acooimt 

Earl  of  ^^  ^^**  ^^  ^^®  ^  ^®  defendants  H.  Paits,  C.  Bo4ti, 
Shuewsburt.  X  Uanidge  and  R.  lUchardsany  J.  Wright  and  J.  K 
D^€€.  Fisher,  W.  Smith,  W.  Harrisy  IL  Lee  kdA  T.  CoHertO, 
'  1831?  ^*  ^'  principal  and  interest  in  respect  of  the  mortgage  for 
700^5  created  by  the  indentures  of  the  3rd  and  4th  of 
August,  171  !>  and  to  tax  them  their  costs  of  this  suit 
And  to  take  an  account  of  the  rents  and  profits  of  the 
hereditaments  and  premises  accrued  due  since  the  death 
of  Tlunnas  Coitinffham,  the  fatlier  of  the  Plainti£^  re- 
oeived  by  the  defendants  H.  Potts,  C.  Potts,  John  Hat' 
ridge  and  R.  Richardson,  J.  Wright  and  J.  H.  Fisher,  W. 
Smith,  W.  Harris,  R.  Lee  and  T.  Cotterett,  or  any  or 
either  of  them,  or  by  any  other  person  or  persons,  by 
their  or  any  or  either  of  their  order,  or  for  thdr  or  any 
or  either  of  their  use,  or  which,  without  their  or  any  or 
either  of  their  wilful  default,  might  have  been  recdved 
thereout.  And  it  was  ordered,  that  what  should  be 
coming  on  the  sidd  account  of  rents  and  profits  should 
be  deducted  out  of  what  should  be  found  due  to  the 
defendants  H.  Potts,  C.  Potts,  John  Horridge  and  K 
Richardson,  J.  Wright  and  /.  H.  Fisher,  W.  Smith,  W. 
Harris,  R,  Lee  and  T,  Cotterell,  for  such  prindpal,  in- 
terest, and  costs  as  aforesaid.  And  it  was  declared,  that 
the  defendants  W.  Praed,  W.  T.  Praed,  Sir  Di^ 
Mackworth,  and  Vere  Fane,  had  a  lien  on  all  the  here- 
ditaments comprised  in  the  deeds  of  the  15th  and  16di 
days  of  January,  1823,  for  the  amount  of  the  sevend 
sums  advanced  by  them  to  the  defendant  John  Cotting- 
ham,  with  interest  on  such  advances  after  the  rate  of 
5h  per  cent,  per  annum.  And  it  was  referred  to  the 
Master  to  take  an  account  of  what  was  due  to  the  de- 
fendants W.  Praed,  W.  T.  Praed,  Sir  Digby  MackworOi, 
and  Vere  Fane,  for  principal  and  interest  on  their  ssud 
equitable  mortgage  of  the  hereditaments  and  premises 
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in  the  pleadings  mentionecl^  and  to  tax  them  their  costs         i84d. 
of  this  suit.     And  it  was  ordered,  that  the  Plaintiff  ^  ^ZI^^Z^ 

'  Nottingham 

should  pay  unto  the  defendants  W,  Praedy  fV.  T,  Praed^  »• 

and  Sir  Digby  Mackworthy  and  Vere  Fane^  what  the  Shrkwubury. 
Master  should  find  to  be  due  to  them  for  such  principal,  Decret. 
interest,  and  cost^.  And  it  was  referred  to  the  Master 
to  take  an  account  of  all  monies  received  by  the  de-* 
fendant  John  Cottinghamy  or  by  any  other  person  or 
persons  by  his  order,  or  for  his  use  on  account  of  the  said 
hereditaments  and  premises,  and  to  compute  interest 
thereon  after  the  rate  of  5L  per  cent,  per  annum,  from 
the  respective  times  of  receiving  the  same,  and  to  take 
an  account  of  all  monies  paid  by  the  defendant  John 
Cottingham  on  account  of  the  said  estate  and  premises, 
or  in  payment  of  securities  on  the  said  estate  and  debts 
of  his  late  father  Thomas  Cottingham^  and  to  compute 
interest  thereon  after  the  rate  of  5/.  per  cent,  per  an- 
num, from  the  respective  times  of  such  payment,  and 
in  taking  such  account  to  charge  the  defendant  John 
Cottingham  with  what  the  Plaintiff  should  so  pay  to  the 
defendants  W.  Praedy  W,  71  Praed,  Sir  Digby  Mack- 
worthy  and  Vere  Faney  for  such  principal  and  interest 
as  aforesaid.  And  the  defendant  John  Cottingham  was 
also  to  be  charged  with  the  sum  received  by  him  on 
account  of  the  verdict  obtained  in  an  action  against 
Sir  Thomas  Stanley  Massey.  And  the  Master  was  to 
tax  the  defendant  John  Cottingham  his  costs  of  this  suit 
up  to  the  time  of  the  decree ;  and  the  Plaintiff  was  or« 
dered  to  pay  the  same  when  taxed  to  the  defendant 
John  Cottingham.  And  it  was  declared,  that  the  de- 
fendant John  Cottingham  had  a  lien  on  all  the  heredity 
ments  comprised  in  the  deeds  of  the  15th  and  16th  days 
of  January,  1823,  for  the  amount  of  what  should  be 
found  due  to  him  with  interest  thereon,  at  the  rate  of 
6t  per  cent,  per  annum.  And  upon  the  Plaintiff  his 
paying  unto  the  defendants  H.  Potts,  C  P&its,  John 
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184**).         Horridge  and  R.  Richardson^  T.  Wright  and  J.  H.  Fisher, 

C^^i^^I^^M    ^-  Smith,  W.  HarriSy  R.  Lee  and  T.  CaUerell,  and  to  the 

„    «'•  said  defendants  W.  Praed  and  W.  T.  Praedy  Sir  2>wjy 

£arl  of 

Shmwbburt.  Macktoarth,  and  Vere  Fane,  and  to  the  defendant  John 
2v^.  CotHnghaniy  respectivelj,  what  should  be  due  to  them 
on  the  several  accounts  thereinbefore  mentioned,  after 
such  deductions  made  thereout  as  aforesaid,  within  six 
months  after  the  Master  should  have  made  his  report,  at 
such  time  and  place  as  the  Master  should  appoint, — ^it 
was  ordered,  that  the  defendants  H.  Potts,  C  Potts, 
John  Horridge  and  jR.  Richardson,  J.  Wright  and  J.  H. 
Fisher,  W.  Smith,  W.  Harris,  R  Lee  md  T.  CottereU, 
and  the  defendants  W.  Praed,  W.  T.  Praed,  I&  Bigby 
Machworth,  and  Vere  Fane,  and  the  defendant  John 
Cottingham,  respectively,  should  convey  and  assign  the 
said  hereditaments  and  premises  free  and  clear  of  and 
from  all  incumbrances  done  by  them  or  any  or  either  of 
them,  or  any  claiming  by,  from,  or  under  them,  or  any 
or  either  of  them,  and  deliver  up  all  deeds,  papers,  and 
writings  in  their  or  any  or  either  of  their  custody  or 
power  relating  to  the  said  mortgaged  premises  upon 
oath  to  the  Plaintiff,  or  to  whom  he  should  appoint ;  bat 
in  default  of  the  Plaintiff  his  paying  to  the  defendants 
H.  Potts,  C.  Potts,  John  Horridge  and  It.  Richardson,  J. 
Wright  and  /.  H.  Fisher,  W.  Smith,  W.  Harris,  R  Lee 
and  T.  CottereU,  and  the  defendants  W.  Praed,  W.  T. 
Praed,  Sir  Dighy  Machworth,  and  Vere  Fane,  and  the 
defendant  John  Cottingham,  respectively,  what  should 
be  certified  to  be  due  to  them  on  the  several  accounts 
thereinbefore  directed,  after  such  deductions  made  there- 
out as  aforesaid,  by  the  time  aforesaid, — it  was  ordered 
that  the  Plaintiff^s  bill  should  from  thenceforth  stand 
dismissed  with  costs.  And  in  case  it  should  appear  on 
taking  the  said  accounts  that  the  defendants  were  fully 
paid  or  over-paid,  then  the  consideration  of  all  ftirther 
directions,  and  of  the  subsequent  costs  of  the  defendant 
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John  Cottinghamy  was  reserved  until  after  the  Master         1843. 

should  have  made  his  report.    And  for  the  better  taking    eoTTiNOHAM 

the  said  several  accounts^  the  parties  were  to  produce      _   ^' 

before  the  Master,  upon  oath,  all  deeds,  books,  papers,  Shrewsbury. 

and  writings  in  their  custody  or  power  relating  thereto.        Decree. 

and  were  to  be  examined  upon  interrogatories  as  the 

Master  should  direct,  who,  in  taking  the  said  accounts, 

was  to  make  unto  the  parties  all  just  allowances,  and 

any  of  the  parties  were  to  be  at  liberty  to  apply  to  this 

Court  as  they  might  be  advised.     And  this  decree  was 

to  be  binding  on  the  defendants  H.  Potis,  C.  Potts,  It, 

Bichardson,  R.  Lee,  and   7.  Cotterell,  unless  they,  on 

being  served  with  a  subpoena  to  shew  cause  against  the 

same,  should,   at  the  return  thereof,   shew  unto  this 

Court  good  cause  to  the  contrary ;  but  before  they  were 

to  be  permitted  to  shew  such   cause,  the  defendants 

were  to  pay  unto  the  Plaintiff  his  costs  of  the  day's 

default  in  appearance. 

It  was  afterwards  found,  that  the  dismissal  of  the 
bill  against  Lord  Shrewsbury  was  a  mistake,  and  the  de- 
cree was  rectified  in  that  respect  by  an  order  of  15  th  of 
April,  1833.  Aft;er  divers  proceedings  had  been  had,  it 
was  discovered,  that  the  defendant  R,  Richardson  died 
in  August,  1835,  and  that  many  of  the  proceedings 
under  the  decree  had  taken  place  in  an  abated  suit,  and 
were  consequently  irregular  and  not  binding  upon  the 
absent  parties.  Upon  this  irregularity  becoming  known,  mu^flUvhar. 
a  bill,  called  a  Bill  of  Revivor  and  Supplement,  was  filed, 
in  which  the  said  W.  T.  Praed,  Sir  Digby  Mackworth, 
and  Vere  Fane  were  plaintiffs,  and  Dorothea  Richardson, 
The  Bev.  /.  Bower  Roberts,  Thomas  Cattingham,  John 
Earl  of  Shrewsbury,  H.  Potts,  C.  Potts,  John  Horridge, 
John  Cottingham,  fV.  Smith,  J.  Wright,.  J.  H.  Fisher, 
W.  Harris,  and  T.  Cotterell  were  defendants,  stating 
the  original  suit  and  proceedings,  the  death  of  R.  Ri^ 


634 


CASES  IN  CHANCERY. 


1813.         chardMorij  and  the  consequent  abatement  of  the  soH^ 

CoTTisoHAM    ^^^  prayii^  amongst  other  things,  that  the  suit  and 

V*  proceedings  might  stand  and  be  reTiyed.  and  that  tlie 

Earl  of        *  *=*  ^^ 

Shrewsbury.  plaintitPs  might  haye  the  benefit  of  the  decree  and  the 
j)^ert€,       other  proceedings  in  the  cause,  and,  if  necessary,  that 
^^'^ifiSii*'^^'   accounts  might  be  taken,  as  therein  mentioned. 

In  the  decree  made  on  the  hearing  of  the  last-men- 
tioned cause,  and  in  another  cause  of  the  like  nature, 
intituled,  Praed  y.  Jerninghami  on  the  13th  of  January, 
1841,  it  was  ordered,  that  the  decree  of  the  6th  of  De- 
cember, 1831,  made  on  the  hearing  of  the  former  cause, 
{Ccttxngham  y.  John  Earl  of  Shrew Aury  and  Others), 
and  the  accounts  and  inquiries  thereby  directed,  should 
be  carried  on  and  prosecuted  by  and  between  the  parties 
to  these  suits,  in  like  manner  as  thereby  directed  as  to 
the  parties  to  the  said  former  suit ;  and  the  Court  re- 
served the  consideration  of  all  further  directions,  and  of 
the  costs  of  these  suits,  in  like  manner  as  the  same  were 
reserved  by  the  former  decree,  and  any  of  the  parties 
were  to  be  at  liberty  to  apply  as  there  should  be  occa- 
sion. 


Examination, 


Exception, 


In  the  course  of  the  proceedings  before  the  Master, 
after  the  last-mentioned  decree,  Messrs.  Praed  |r  Co. 
exhibited  interrogatories  for  the  examination  of  thdr 
co-defendants,  including  John  Horridge.  The  Master 
allowed  the  interrogatories  (a),  and  his  certificate  was 
excepted  to  by  John  Horridge. 


(a)  The  interrogatory  was  as 
follows: — 

'*  Have  not  you  or  some  and 
which  of  yoU|  or  some  other  per- 
son or  persons,  and  who  by  name, 
by  your  or  some  and  which  of 
your  order,  or  for  your  or  some 
and  which  of  your  use,  been  for 


some  time,  and  how  long  since 
the  death  of  Thomas  Cottingkam 
deceased,  the  father  of  the  peti- 
tioner in  the  aaid  firtt-mentioDed 
cause,  in  the  possession  or  receipt 
of  the  rents  and  profits  which 
have  accrued  due  since  the  de- 
cease of  the  said  TMomat  Cct- 
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Mr.  Anderdon  and  Mr.  Terrell^  for  Horridge,  the  ex- 
oeptant^  a  defendant  in  both  suits,  cited  Pentland  v. 
QuarringUm  (a),  Daniels  y.  Davison  (b),  Eccleston  v.  Lord 
Skebnersdak  (c),  and  Trevefyan  v.  fVhite(d). 

Mr.  Cooper  and  Mr.  Rolt,  for  Praed  ^  Co.,  defendants 
to  the  original  bill,  and  plaintiffs  in  the  bill  of  revivor, 
contended,  that  they,  being  incumbrancers,  of  part  of  the 
estates,  subsequent  to  Horridgey  had  a  material  interest 
in  ascertaining  the  amount  of  the  prior  charges  thereon, 
and  were,  therefore,  entitled  to  examine  the  prior  in- 


1843. 

COTTINGHAIff 
9. 

Eakl  op 
Shrewsbury. 

Argument* 


Ungham  the  father,  of  some  part 
or  parts  of  the  mortgaged  heredi- 
taments andpremises  in  the  plead- 
ings of  these  causes  mentioned  to 
be  comprised  in  the  indentures 
therein  mentioned  to  hear  date 
the  drd  and  4th  days  of  August, 
1711  ?  If  yea,  set  forth  a  short 
description  of  such  part  or  parts 
of  the  said  mortgaged  heredita- 
ments and  premises  whereof  the 
rents  and  profits  which  have  ac- 
crued due  since  the  death  of  the 
said  Thonuu  Cottingham  the 
father  have  been  received  by 
you  or  by  any  person  or  persons 
by  your  order  or  for  your  use, 
and  in  whose  tenure  or  occupa- 
tion such  portion  or  portions  re- 
spectively have  been  since  the 
time  aforesaid,  and  at  what  yearly 
rent  or  rents.  And  doyou  the  said 
defendants,  John  Earl  of  Shrews- 
buryy  John  Wrighty  James  Hurtle 
lUher,  and  Edmund  WilUam 
Jemmgham^  set  forth  a  full  and 
true  account  of  all  the  rents  and 
profits  accrued  due  in  each  year 
since  the  time  aforesaid  of  the 
said  mortgaged  hereditaments 
and  premises,  or  any  part  or  parts 


thereof,  which  have  been  received 
by  you  or  by  any  persons  or  per- 
sons, and  whom  by  name,  by  your 
or  any  and  which  of  your  order, 
or  for  your  or  any  and  which  of 
your  use,  or  which  without  your 
or  some  and  which  of  your  wilful 
default  might  have  been  received. 
And  do  you,  the  said  defendant 
John  Horridge^  set  forth  a  full  and 
true  account  of  all  the  rents  and 
profits  accrued  due  in  each  year 
since  the  time  aforesaid  of  the 
said  mortgaged  hereditaments 
and  premises,  or  any  part  or  parts 
thereof,  (other  than  and  except 
the  rents  and  profits  thereof  men- 
tioned to  have  been  received  by 
you  for  your  use  in  your  exami- 
nation put  in  the  said  first-men- 
tioned cause),  which  have  been 
received  by  you  or  any  person  or 
persons,  and  whom  by  name,  by 
your  order  or  for  your  use,  or 
which  without  your  wilfiil  default 
might  have  been  received.  Set 
forth,"  &c. 

(a)  3  Myl.  &  Cr.  249. 

{b)  16  Ves.  249. 

\c)  1  Beav.  396. 

\d)  Id.  588. 
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1843.        cumbranoer  with  reference  to  the  question^  whether  he 
CoTTiNOHAM   had  any  and  what  subsisting  clidm  upon  the  estate,  or 
Earl  op      whether  his  incumbrance  had  been  wholly  dischaiged. 

SBB.BW8BURT. 


Vice-chancellor  : — 

JudgmetU.  In  considering  this  case,  I  lay  out  of  yiew  the  ftct  that 
the  interrogatory  in  question  is  called  a  further  interroga- 
tory, and  that  John  Horridge  had  (if  such  be  the  case) 
submitted  to  be  examined  as  to  the  same  matter  imder 
the  original  decree,  and  before  the  decree  of  the  13th  of 
January,  1841,  was  made.  I  threw  this  point  out  for 
the  consideration  of  the  counsel  for  the  Messrs.  Praed; 
but  they  have  declined  to  argue  the  point ;  and  I  am, 
therefore,  enabled  to  do  that  which  is  always  the  most 
satisfactory,  to  decide  the  case  upon  its  merits. 

I  think  the  exception  must  be  allowed. 

If  the  word  ''  interest "  is  to  be  understood  in  an 
unrestrained  or  popular  sense,  it  would  be  difficult  to 
maintain  that  Messrs.  Praed  have  not  an  interest  in 
ascertaining  the  precise  amount  due  to  Mr.  Horridge 
and  the  other  mortgagees  under  the  decree.  K  these 
amounts  were  known,  it  might  be  in  the  power  of 
Messrs.  Praed  to  put  an  end  to  this  protracted  suit 
And  again,  if,  ailer  the  Master's  report  finding  those 
amounts,  the  Plaintiff  should  make  default  in  payment, 
and  his  bill  be  dismissed,  Messrs.  Praed  would  have  an 
interest  in  being  able  to  say  to  the  other  incumbrancers, 
^*  The  amount  of  our  several  and  respective  claims  is  as- 
certained ;  and  we  may  now,  according  to  our  priorities, 
wind  up  this  transaction  without  further  litigation,  or 
throw  the  expense  of  unnecessary  litigation  upon  the 
party  who  occasioned  it"  For  the  effect  of  fJiam^amng 
the  bill  under  this  decree  would  be  the  same  as  a  decree 
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of  foreclosure ;  it  would  for  ever  shut  out  the  interest        1843. 

of  the  Plaintiff.     The  last  of  the  incumbrancers  would  cottinoham 
become  quasi  mortgagor,  and  the  others  would  be  first  ^- 

and  subsequent  incumbrancers,  according  to  their  priori-  Shbewsburv. 

ties.  Judgment. 

But  the  question  before  me  upon  this  exception  is  not 
whether,  in  any  general  sense  of  the  word  "  interest," 
the  Messrs.  Praed  have  a  right  to  examine  Mr.  Hor- 
ridgcj  or  any  other  incumbrancer,  for  any  purpose  col- 
lateral to  the  decree  in  this  suit;  but  whether  they 
have  an  interest  in  so  doing  for  any  purpose  of  this  suit. 
Now,  my  opinion  is,  that  they  have  no  such  interest  for 
any  purpose  of  this  suit.  This  decree  does  not  provide 
for  any  relief  being  given  as  between  the  Co-defendants, 
in  the  event  of  the  Plaintiff  not  paying  all  the  Defend- 
ants. There  is  not  even  an  inquiry  into  priorities,  nor 
can  any  further  directions  be  given  for  any  such  pur- 
pose.  The  Plaintiff  by  the  bill  undertakes  to  redeem 
all  incumbrances,  or  that  his  bill  be  dismissed,  the  effect 
of  which,  as  I  have  already  observed,  will  be  for  ever  to 
shut  out  the  Plaintiff  from  all  interest  in  the  estate. 
The  decree  says :  ^^  Let  the  Plaintiff  pay  all  the  incum- 
brancers, or  let  his  bill  be  dismissed."  If  the  former 
alternative  be  adopted,  the  interrogatory  in  question 
will  be  useless  for  all  purposes ;  if  the  latter,  they  will 
be  equally  useless  for  all  the  purposes  of  this  suit  The 
Plaintiff  must  pay  every  mcumbrancer  who  shall  appear 
not  to  have  been  paid,  or  the  bill  will  be  dismissed. 
Nothing  more  or  different  can  be  done  under  this  de- 
cree ;  nor,  I  conceive,  in  this  suit.  But  that  is  imma- 
teriaL  It  is  sufficient  to  say  nothing  more  or  different 
can  be  done  within  the  exigencies  of  this  decree. 

But  it  was  said,  if  the  bill  was  dismissed,  (that  being 
the  only  alternative  under  which  the  interrogatory  could 

VOL.  ni.  XX  H.  w. 
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1843.        be  of  any  use,  even  for  a  collateral  purpose),  that  in 

CorriNOHAiff  ^^^^  ^^^^^  ^®  accounts  taken  in  this  cause  will  be  Innd- 
V*  ing  on  all  parties;  and  if  that  be  so>  I  should  agree 

Sruwsburt.  with  the  Master.  But  that,  I  apprehend,  is  not  the 
Judgmani.  <^<^8e.  The  law  upon  the  subject  is  to  be  collected  firom 
Chandey  v.  Lord  Dunsany  {a)  and  Farquharson  y. 
SeUm  {hiy  If  a  plaintiff  cannot  get  at  his  right  with- 
out trying  and  deciding  a  case  between  co-defendants, 
the  Court  will  try  and  decide  that  case,  and  the  co-de- 
fendants will  be  bound.  But  if  the  relief  ^ven  to  the 
plaintiff  does  not  require  or  inyolve  a  decision  of  any 
case  between  co-defendants,  the  co-defendants  will  not  be 
bound  as  between  each  other  by  any  proceeding  which 
may  be  necessary  only  to  the  decree  the  plaintiff  obtains. 
In  this  case  the  Plaintiff  a^  to  redeem  all  incum- 
brances, and  the  decree  gives  him  a  right  to  redeem 
them  all,  and  dismisses  his  bill  if  he  does  not  redeem  alL 
It  cannot  be  necessary  for  the  purposes  of  such  a  de- 
cree that  any  account  should  be  taken  between  co-de- 
fendants. These  latter  obseryations  apply  to  Horridge  in 
his  character  of  mortgagee.  I  do  not  apply  them  to  him 
in  his  character  of  purcliaser  under  Thomas  Cottinghamy 
the  tenant  for  life.  The  decree  ^ving  Messrs.  Praed  a 
lien  upon  the  purchased  estate  may  possibly  dedde  that 
question.  But  to  that  question  the  interrogatory  is 
irreleyant. 

But  then  it  was  said,  the  exanunation  of  J.  Horridge 
proposed  by  this  interrogatory  might  be  of  practical 
utility,  and  could  not  be  attended  with  inconvenience  to 
the  examinant^  This,  as  a  strict  question  of  practice, 
must  be  governed  by  what  I  have  already  said.  No 
party  can  of  right  examine  another  party,  except  for  the 
purposes  of  the  decree.      He  cannot  do  so  for  purposes 

(a)  2  Sch.  &  Lef.  690,  709.  (h)  5  Roit.  45. 


CASES  IN  CHANCERY.  689 

collateral  to  the  decree.   But  I  am  not  prepared  to  admit         i84d. 
the  proposition  itself.    First,  it  is  not  certain  that  the    cottinoham 
examination  will  ever  be  useful  even  for  a  collateral       „  ^' 

Earl  of 

purpose.  If  the  Plaintiff  should  pay  the  amount  due  to  Shkbwsbukt. 
all  the  incumbrancers^  the  examination,  with  its  expense  judgment. 
and  inconvenience,  will  be  thrown  away.  And,  secondly, 
to  the  above  must  be  added  the  further  observation,  that 
a  party  may  well  be  able  to  prove  his  case  against  the 
plaintiff,  but  be  unable  to  prove  the  same  thing  against 
a  defendant,  witiiout  great  expense  and  inconvenience. 
I  cannot  tell  how  this  may  be ;  and  I  cannot,  therefore, 
blame  Mr.  Horndge  for  objecting  to  the  commencement 
of  an  investigation  which  is  not  required  by  tiie  exigen- 
cies of  the  decree,  which  may  be  useless  even  for  any 
collateral  purpose,  and  which,  if  once  commenced  and 
submitted  to,  I  could  not  afterwards  stop. 


COURTENAY  v.  WILLIAMS* 
{Set  the  report  of  this  case,  ante^  p.  554). 

Jri.  SIMILAR  course  was  adopted  by  his  Honor  the 
Vice-Chancellor  Knight  Bruce  in  Bristowe  v.  Wood, 
November  6th,  1844^  as  to  making  an  order  in  the 
cause,  on  further  directions,  without  allowing  or  over- 
ruling the  exceptions. 


X  X  2 
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1844. 


MEMORANDA. 


In  Vacation  after  Hilary  Term,  1844,  The  Bight 
Honorable  Lord  Abinger,  Lord  Chief  Baron  of  the 
Exchequer,  died;  and  Sir  Frederick  J.  Pollock,  Her 
Majesty's  Attorney-General,  was  appointed  Lord  Chief 
Baron,  and  was  also  sworn  of  Her  Majesty's  Most 
Honorable  Privy  CounciL  Sir  fFUKam  Webb  FoOetty 
Her  Majesty's  Solicitor-Greneral,  was,  in  the  follow- 
ing Easter  Term,  appointed  Attorney-General;  and 
Frederick  Thesiger,  Esq.,  was  appointed  Solicitor- 
General,  and  received  the  honour  of  Kjiighthood. 

In  the  Long  Vacation,  1844,  F.  J.  Holt,  Esq.,  the 
Vice-Chancellor  of  the  Duchy  of  Lancaster,  died ;  and 
Horace  Ttoissy  Esq.,  one  of  Her  Majesty's  Counsel,  was 
appointed  Vice-Chancellor  of  the  Duchy.  In  the  same 
Vacation,  Edward  Bellamy  Esq.;  James  Alexander 
KinglaJtey  Esq. ;  and  C  Chadmcke  Jones,  Esq.,  were 
called  to  the  degree  of  Serjeant-at-Law. 

In  Michaelmas  Term,  1844,  the  Bight  Honorable 
ThoTnas  Erskine,  one  of  the  Judges  of  the  Common 
Pleas,  resigned ;  and  W.  Erie,  Esq.,  having  been  pre- 
viously called  to  the  degree  of  Serjeant-at-law,  was 
appointed  a  Judge  of  the  Common  Pleas,  and  received 
the  honour  of  Knighthood. 

In    the  year   1844,   John  Hodgson,   Esq.;    Charles 


CASES  IN  CHANCERY.  641 

Howard   WkUehursty   Esq. ;    WUUam  John  Alexander^         1844. 
Esq. ;  Robert  Charles  Hildyardy  Esq. ;  and  James  Parker ^ 
Esq.9  were  appointed  of  Her  Majesty's  Counsel. 

In  Hilary  Term,  1845,  Sir  /.  Gumeyy  Knight,  one 
of  the  Barons  of  the  Exchequer,  resigned ;  and  Thomas 
J.  Platty  Esq.,  having  been  previously  called  to  the  degree 
of  Serjeant-at-law,  was  appointed  a  Baron  of  the  Ex- 
chequer, and  received  the  honour  of  Knighthood. 

In  Hilary  Vacation,  1845,  WUUam  Lee^  Esq. ;  John 
BiUingsley  Parry ^  Esq. ;  and  William  Page  Woody  Esq., 
were  appointed  of  Her  Majesty's  Counsel.  In  the  same 
Vacation,  Mr.  Serjeant  Manning  received  the  grant  of 
a  patent  of  precedence. 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABATEMENT  OF  LEGACIES. 
See  Accumulation,  2. 

ABUSE  OF  PROCEEDINGS  OF 
THE  COURT. 
See  Contempt. 

ACCOMMODATION  BILLS. 
See  Principal  and  Surety. 

ACCOUNT. 

See  Consignee. 

Partnership,  2,  3. 
Supplemental  Bill,  2. 

1.  Decree  for  taking  accounts  con- 
tingent upon  a  preliminary  finding  as 
to  the  nature  of  the  estate.  Reeve  v. 
Attorney-General.  193 

2.  The  Defendant,  who  was  a  cus- 
tomer of,  and  had  an  account  with,  a 
hank,  was  also  employed  hy  the  hank 
to  raise  money  on  certain  Spanish 
honds,  which  he  accordingly  did ;  the 
money  heing  afterwards  recalled  hy 
the  mortgagees  and  not  paid,  the 
bonds  were  sold ;  and  the  Defendant 
received  the  balance,  and  retained  it 
without  the  knowledge  of  the  bank. 
On  a  bill  filed  on  behalf  of  the  bank 
for  payment  of  this  balance,  and  also 
for  a  general  account : — Held^  that 


although  the  Defendant,  by  his  an* 
swer,  said  the  result  of  the  general 
account  when  taken  would  be  in  his 
favour,  yet  he  was  not  entitled  to 
withhold  payment  of  the  balance  re- 
ceived by  him  in  respect  of  the  bonds 
until  the  general  account  should  be 
taken ;  and  a  decree  for  payment  of 
that  balance  and  interest  was  accord- 
ingly made,  and  also  the  decree  for 
taking  the  general  account.  Gordim 
V.  Pym.  223 

3.  As  to  the  rule  of  the  Court  in 
requiring  the  accounts  of  the  estate 
to  be  taken  before  deciding  on  the 
construction  of  a  will.  Gaskell  t. 
Holmee,  438 

4.  Although  the  bill  brought  by 
the  executor  stated  that  the  debts, 
funeral  and  testamentary  expenses, 
and  legacies  of  the  testatrix,  had  been 
paid,  and  the  residue  specifically  ap- 
propriated to  answer  the  trusts  of  the 
will,  and  merely  sought  the  direction 
of  the  Court  as  to  the  class  of  persons 
entitled  to  take  under  such  trusts,  the 
Court  would  not  decide  the  question 
of  construction  until  the  accounts  of 
the  estate  had  been  taken,  unless  it 
should  appear  that  all  the  class  enti- 
tled to  take  were  parties  to  the  suit, 
and  competent  to  bind  themselves,— 
and  those  parties  should  waive  the 
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ADEMPTION. 


aocoimts  of  the  estate,  and  accept 
the  same  at  a  giren  amount, — and  the 
personal  representatives  should  admit 
assets  for  all  purposes,— upon  which 
consent  and  admissions  a  decree  might 
be  made,  finally  disposing  of  the  es- 
tate, but  saving  the  rights  of  creditors. 
Say  T.  Creed,  455 

5.  Decree  in  legatees'  suit,  on  ad- 
mission of  assets,  without  taking  the 
accounts.     Gordon  v.  Scott.   459,  n. 

ACCUMULATION. 

See  Tenancy   in  Common. 

1.  Direction  to  invest  10,000/.,  AL 
per  cent,  stock,  in  the  name  of  trus- 
tees, and  to  paj  thereout  annuities  to 
Tarious  persons  amounting  in  the  whole 
to  400/.  a  year ;  and  that  the  trustees 
should  hold  the  said  stock  and  the 
dividends  thereof,  subject  to  the  an- 
nuities upon  trust,  as  to  so  much 
of  the  dividends  as  from  time  to 
time  should  fall  in  by  the  determi- 
nation of  the  annuities  until  one 
half  of  the  dividends  should  have 
so  faUen  in,  to  invest  the  same  and 
the  resulting  income  thereof,  in  order 
to  increase  the  capital  of  the  said 
fund  jby  accumulation  ;  and  so  soon 
as  one-half  of  the  dividends  should 
have  so  fallen  in,  to  apply  such  moiety 
of  the  dividends,  and  also  such  further 
parts  of  the  same  as  should  from  time 
to  time  fall  in  by  the  determination 
of  the  annuities  respectively,  and  the 
whole  of  the  dividends,  when  all  the 
annuities  should  have  ceased,  to  cer- 
tain chariUble  uses.  The  10,000/., 
4/.  per  cent,  stock,  was  invested  ac- 
cording to  the  will,  and  was  subse- 
quently converted  into  3^  per  cents., 
and  the  trustees  thereupon  reduced 
the  payments  to  the  annuitants  by 
one-eighth,  the  dividends  having  be- 
come to  that  extent  insufficient  to 
answer  the  annuities.  The  death  of 
some  of  the  annuitants  afterwards 
released  a  part  of  the  dividends,  and 


the  sums  so  falling  in  were  accumU' 
lated.  In  an  information  to  establisb 
the  charity: — Heldy  that  although 
the  accumulation  of  the  dividends  had 
not  began  until  the  death  of  an  an- 
nuitant, many  years  afier  the  death 
of  the  testator,  yet,  by  the  statute  40 
Geo.  3,  c.  98,  the  accumulation  must 
cease  at  the  eipiration  of  twenty-one 
years  from  his  death.  Attorney-Gene- 
ral V.  Poulden.  555 

2.  That  the  annuitants  were  not 
entitled  to  be  paid  their  annuities  in 
full,  either  out  of  the  capital,  or  out 
of  the  released  dividends^  but  that  the 
reduction  of  the  stock  would  operate 
to  produce  a  proportionate  reduction 
in  the  several  annuities,  and  in  the 
fund  applicable  to  the  charity.        lb. 

3.  That  the  whole  of  the  accumu- 
lated fund,  arising  before  a  moiety  of 
the  dividends  was  released  by  cessa- 
tion of  the  annuities,  was  undisposed 
of  by  the  wiU,  and  formed  part  of  the 
residuary  estate.  lb, 

ACKNOWLEDGMENT. 
See  Debtor  and  Creditor. 

ADEMPTION. 

1 .  The  testator  bequeathed  a  sum 
of  3000/.  to  his  daughter  for  her  se- 
parate use,  for  life,  with  remainder  to 
her  children  as  she  should  appoint ; 
and  in  default  of  appointment  to  her 
children  equally,  with  provisions  for 
survivorship,  advancement,  and  for 
the  substitution  of  their  issue  ;  and, 
subject  to  an  annuity,  and  to  his  debts, 
he  devised  and  bequeathed  all  the  re- 
sidue of  his  real  and  personal  estate 
(  naming  securities  for  money )  unto 
his  son  absolutely.  After  the  date  of 
the  will,  the  testator  gave  to  his 
daughter  and  her  husband,  a  promb- 
sory  note  for  500/.  then  due  to  the 
testator.  In  a  suit  by  the  children  of 
the  daughter  against  the  son,  claiming 
to  have  the  legacy  of  3000/.  invested 


ADMINISTRATION. 


ADMINISTRATION.      645 


and  secured  for  their  benefit,  the  De- 
fendant tendered  parol  evidence  that, 
afler  the  date  of  the  will,  the  testator 
was  requested  by  his  daughter  to  con- 
fer some  benefit  on  her  husband,  and 
that,  thereupon,  the  testator  gave  her 
the  promissory  note,  declaring,  that  it 
was  to  be  in  part  satisfaction  of  the 
legacy  of  3000/. ;  and  that  the  testa- 
tor was  advised  by  his  solicitor,  that 
it  was  not  necessary  to  alter  his  will 
to  give  it  that  effect  : — Held,  that 
this  evidence  was  admissible,  as  con- 
stituting an  essential  part  of  a  trans- 
action subsequent  to,  and  independent 
of,  the  will,  of  which  subsequent 
transaction  there  was  no  evidence  in 
writing.     Kirk  v.  Eddowei.  509 

2.  That  the  parol  evidence  was  not 
received  as  evidence  of  revocation  or 
alteration  of  any  part  of  the  will,  but 
as  evidence  of  a  transaction,  whereby 
the  legatee  had  received  part  of  her 
legacy  by  anticipation.  lb. 

3.  That  the  advance  to  the  daugh- 
ter and  her  husband  was  an  ademption 
pro  tan  to  of  the  legacy  bequeathed  by 
the  will  for  the  benefit  of  the  daughter 
and  her  children.  lb. 

4 .  Whether,  if  the  children  had  been 
all  Uving  at  the  date  of  the  will,  and 
been  named  therein  individually,  and 
not  merely  described  as  a  class,  the 
advance  would  have  been  an  ademp- 
tion— quare  ?  lb. 


ADMINISTRATION. 

See  Account,  I,  3,  4,  5. 
EauiTABLE  Set-off,  2,  4. 
Mortgagor  &  Mortgagee,  2. 

I.  In  an  administration  suit  it  ap- 
peared that  the  testator  and  his  sur- 
viving partners  were  lessees  of  certain 
iron  works  and  premises  for  a  term  of 
years  of  which  eleven  were  unexpired, 
and,  as  such  lessees,  were  subject  to 
covenants,  for  rent,  repairs,  insurance, 
&c.;  and  that,  by  the  articles  of  part- 


nership, the  executors  of  a  deceased 
partner  might  elect  to  become  partners 
in  the  concern  or  to  withdraw  the  ca- 
pital of  the  deceased  therefrom  : — 
Held,  that  although  the  executors  had 
elected  not  to  become  partners,  and 
no  breach  of  the  covenants  appeared 
to  have  happened,  yet  as  such  cove- 
nants, if  broken,  might  leave  the  es- 
tate of  the  testator  liable  to  demands 
sufficient  to  absorb  it,  the  interest  as 
well  as  the  principal  of  the  residuary 
estate  must  be  retained  to  answer  any 
such  possible  demands,  until  the  ex- 
tent of  the  liability  could  be  ascertained ; 
or  if  any  part  of  the  interest  or  in- 
come should  be  paid  to  the  tenant  for 
life,  it  could  only  be  on  security  to 
refund  the  same,  if  required  to  satisfy 
any  such  future  demand.  Fletcher  v. 
Stevenson.  860 

2.  In  a  suit  for  administration,  in- 
stituted by  the  administrator,  who 
was  also  the  first  tenant  for  life  of 
the  estate  under  the  will,  orders  were 
made  for  the  sale  of  Bank  Stock  and 
East  India  Stock,  and  for  the  realiza- 
tion of  other  funds  and  securities,  and 
the  investment  of  the  proceeds  in 
Consols,  but  such  orders  were  not 
prosecuted  :  — Held,  in  a  suit  by  the 
next  tenant  for  life,  that  the  estate  of 
the  administrator  (plaintiff  in  the 
first  suit )  was  liable  for  the  loss  or 
damage  occasioned  to  the  estate  of  the 
original  testator,  by  the  neglect  or 
omission  to  carry  into  effect  the  di- 
rections of  the  said  orders.  Sowerby 
V.  Clayton.  430 

3.  Direction  by  will  to  lay  out  per- 
sonal estate,  consisting  of  Bank  and 
East  India  Stock,  and  monies  standing 
on  other  funds,  and  securities,  in 
the  purchase  of  land,  to  be  set- 
tled to  certain  uses  : — whether  the 
stocks  and  funds,  not  being  Consols, 
ought  to  be  sold  and  invested  in  Con- 
sols during  the  interval  which  elapsed 
before  the  purchase  of  lands  was  found 
— qucere  ?  lb. 
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AOBEEHENT. 


ADMINISTRATION  SUIT. 

In  ao  Kdinmistration  suit  a  party 
iotereited  in  tbe  residae,  by  bis  an- 
swer, averred  that,  according  to  his 
information  and  belief,  the  anit  was 
collnuve  as  between  the  pUintiffa  and 
the  executors  and  other  [wrtiea  :  there 
being  no  replication,  the  allegation 
was  taken  as  proof  of  the  fact ;  and 
it  was  held,  that  the  fact  waa  oo  ob- 
jection to  the  making  of  the  decree. 
SwHble  Y.  Shore.  119 

ADMISSION  OF  ASSETS. 
See  AccODNT,  5. 

ADVANCEMENT. 

See  Satisfactiom,  5. 

ADVEBfiE  POSSESSION. 
J.  T.,  a  person  of  nnsound  mmd, 
living  in  the  family  of  M.D.,  became 
entitled  as  heiress- at-law  to  certain 
lands.  M.  D.  receired  the  rents  and 
profits  of  such  lands  for  thirteen  years 
during  the  lifeofXr.,and  eleven  years 
after  her  death,  when  Jtf.  D.  died. 
JIf.D.  had  procured  A.T.  to  execute  a 
will  devising  part  of  her  estate,  and 
also  indentures  for  conveying  other 
parts,  to  HS.D.  and  her  heirs  ; — Helii, 
that  M.D.  had  founded  her  title  upon 
the  instruments  nhich  she  had  pro- 
cured A.T.  to  execute  in  her  fsTour  ; 
that  her  claim  to  the  lands  in  question 
must  be  deemed  to  be  under,  and  not 
against,  J.T. ;  and  that  there  was, 
therefore,  no  adverse  possession  as 
against  jf.T.,  or  those  claiming  under 
her.    Lemit  v.  Thoma*.  26 

AGENT. 

iVw  Principal  and  .\gent. 
Service,  3. 

AGREEMENT. 
See  Evidence,  3. 
Plba,  1,  2,  3,  4. 
Separate  Use. 


AGBEEHENT. 

Bequest  of  a  share  in  certain  trait 
funds,  in  trust  for  A.,  his  eiecnton, 
administrators,  and  assigns,  protidtd 
that  if  A.  should,  during  the  life  of  B. 
or  C,  assign,  charge,  or  otherwise 
dispose  of  his  share  in  the  principil 
or  interest  thereof,  or  attempt  or  igrte 
so  to  do,  or  do  any  act  whereby  hii 
share  in  the  said  monies,  if  payable  to 
himself  or  bis  executors,  or  admini- 
stratoTs,  would  become  vested  in  some 
other  person,  then,  and  in  anch  case, 
all  his  estate,  right,  title,  and  interest 
in  such  trust  monies  should  absolntely 
cease  and  determine,  and  thereby  sod 
(hereupon  become  absolutely  forfeited ; 
and  the  trosteea  should  thencefonrard 
stand  possessed  of  the  shares  or  shsre 
so  forfeited,  in  trust  to  pay,  apply, 
and  dispose  of  the  annual  prodoee 
thereof,  during  the  lives  of  B.  and  C, 
for  the  support  and  maintenance  of 
A.,  and  of  his  wife  and  family,  or 
otherwise  for  bis  and  their  benefit,  in 
such  manner  as  the  trustees  shoold 
think  proper,  and,  after  the  destb  of 
B.  and  C,  should  settle  and  assure,  or 
pay  and  apply,  and  dispose  of  the 
I  shsre  so  forfeited,  in  trast  for,  or  for 
the  benefit  of,  A.  and  his  family,  in 
such  manner  as  they  should  in  their 
discretion  think  proper.  A.  assigned 
all  his  property  to  trustees  for  his 
creditors,  and  thereby  committed  an 
act  of  bankruptcy,  and,  a  fiat  bring 
issued  against  him,  he  was  declared  s 
bankrupt  ■.—Held,  that  upon  the  exe- 
cution by  A.  of  the  assignment,  bis 
share  and  interest  in  the  trust  monin 
became  subject  to  the  trust  declared 
by  the  will  for  the  benefit  of  A.  and 
his  wife  and  family  ;  that  A.  was  not 
of  necessity  entitled  to  any  port  of  the 
income  of  the  trust  monies  separately 
from  his  wife  and  children ;  but  that 
any  interest  of  A.  in  the  trust  mcHiiet 
not  applicable  for  the  support  and 
maintenance  of  his  wife  and  children 
passed  to  his  assignees  on  his  bank- 
ruptcy.   Ktanlej/  v.  Woodcock.     iSi 


APPORTIONMENT. 


ATTORNEY. 
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ANNUITY. 
See  Substitutional  Legacy. 

ANSWER. 

See  Evidence,  2. 
Plea,  1,  2. 

One  of  several  defendants,  served 
with  the  suhpoena  to  appear  and  an- 
swer,  is,  under  the  16th  Order  of 
August,  1841,  not  hound  to  put  in  any 
answer  to  the  bill,  where  he  is  not 
required  to  do  so  by  the  note  inserted 
at  the  foot  of  the  bill,  under  the  17th 
Order  ;  but  in  default  of  answer  by 
such  a  defendant  within  the  time  al- 
lowed for  answering,  the  plaintiff  may 
file  a  traversing  note  against  him, 
under  the  2 1st  Order.  Hughee  v. 
Idpseombe*  341 

ANTICIPATION. 
See  Separate  Use. 

APPEAL. 
See  Stay  of  Proceedings,  1,  3,  5. 

APPEARANCE. 

It  is  not  open  to  one  defendant,  on 
an  interlocutory  application,  to  object 
to  the  irregularity  of  the  service  of, 
and  appearance  by,  another  defendant, 
if  such  other  defendant,  having  notice 
of  the  application,  does  not  himself 
object  on  the  ground  of  such  irregu- 
larity.    Greeny.  Pledger.  165 

APPOINTMENT. 
See  Trustee. 

APPORTIONMENT. 
See  Stat.  4  &  5  Will.  4,  c.  22. 

1 .  Apportioning  a  charge  on  stock 
between  the  life-interest  in  possession, 
and  the  reversion  expectant  on  the 
decease  of  the  tenant  for  life.  Briated 
V.  Wilkifu.  240 

2.  Apportionment  of  debt  rateably 
on  the  J^tees  who  were  defendants. 


and  the  legatees  who  were  not  parties. 
Hall  V.  Palmer.  538 

APPROPRIATION. 

See  Assignment. 

ASSETS. 

See  Account,  4,  5. 

Stat.  3  &  4  Will.  4,  c.  104. 

ASSIGNEE. 
See  Equitable  Set-off,  4,  5. 

ASSIGNMENT. 

See  Alienation. 
Parties,  6. 

ji^  in  India,  being  indebted  to  B,, 
in  England,  directed  C,  ^  Co*,  his 
agents  in  London,  to  hold  a  sum 
(equal  to  a  lac  of  rupees)  at  the  dis- 
posal of  B.,  as  soon  as  0.  ^  Co.  should 
be  in  possession  of  funds,  and  informed 
B.  of  such  directions  :  C.  ^  Co.  also 
acquainted  B.  that  they  had  received 
ana  registered  the  order.  A  subse- 
quently consigned  a  ship  to  another 
agent,  D.,  and  directed  him  to  apply 
the  proceeds  of  the  sale  of  the  ship 
to  the  purpose  of  paying  the  debt 
owing  to  B.,  and  spontaneously  in- 
formed B.  that  the  ship  and  freight 
would  be  available  for  his  (^.'s)  Lon- 
don accounts,  and  that  B.,  amongst 
others,  would  be  paid  the  lac  of 
rupees  thereout : — Held,  that  J9.  had 
not,  by  the  correspondence,  upon 
which  the  plaintiffs  case  depended, 
acquired  a  lien  on  the  proceeds  of  the 
ship,  and  that  it  was  competent  to  jd. 
to  countermand  the  order  to  his  agents 
as  to  the  application  of  such  proceeds 
to  the  payment  of  B.  Malcolm  v. 
Scott.  39 

ATTACHMENT. 
See  Answer. 

ATTORNEY. 
See  Substituted  Service. 


648 


CHARITY. 


CaDEFENDANTS. 


ATTORNEY-GENERAL. 
See  Costs,  3. 

BANK  OF  ENGLAND. 

See  Costs,  4. 

Stat.  I  &  2  Vict.  c.  1 1 0,  ss. 
14.  15. 

BANKRUPTCY. 

See  Alienation. 

Official  Assignee. 

BILL  OF  REVIVOR. 

See  Demurrer,  2. 

Pleading,  1,  2,  3,  5. 

BOND. 

See  Consideration. 

Equitable  Set-off,  4,  5. 

BOOKS  AND  DOCUMENTS. 

jS^e  Partnership,  3. 
Plea,  2. 

CASES  AND  OPINIONS. 
See  Production  of  Documents. 

CHARGE. 
See  Tenant  for  Life. 

CHARGING  ORDER. 

See  Stat.  1  &  2  Vict.  c.  1 10,  ss.  14, 
15. 

CHARITY. 
See  Legacy,  5. 

Stat.  1  Will.  4,  c.  60,  s.  23. 

1.  Bequest  of  stock  to  the  **  So- 
ciety for  Bettering  the  Condition  of 
the  Poor,"  upon  trust  to  apply  the 
income  in  the  payment  of  the  house- 
rent  of  seven  or  more  country  labour- 
ers in  the  principality  of  Wales,  se- 
lected in  a  certain  manner;  and  bequest 
of  other  stock  to  the  '*  Society  for  the 
Encouragement  of  Female  Servants," 
upon  trust  to  distribute  the  income 
annually  in  gratuities  to  servants  in 
the  same  principality,  selected  in  a 


certain  manner.  The  two  societies 
renounced  the  respective  trusts,  and 
disclaimed  the  legacies: — Held,  that 
the  discretion  of  the  trustees  was  not, 
in  these  cases,  of  the  essence  of  the 
trust;  that  the  trust  being  originally 
created  for  certain  definite  objects,  and 
not  a  gift  to  charity  generally  or  in- 
definitely, it  was  not  a  case  in  which 
the  disposition  of  the  fund  required 
the  authority  of  the  sign  manual;  and 
that  the  court  would  carry  the  trust 
into  effect  by  means  of  a  scheme. 
Reeve  v.  Aitomey-General,  191 

2.  A  bequest  of  a  legacy  to  trustees 
"  upon  tmst  to  pay,  divide,  or  dispose 
thereof,  unto  or  for  the  benefit  or  ad- 
vancement of  such  societies,  subscrip- 
tions, or  purposes,  having  regard  to 
the  glory  of  God  in  the  spiritual  wel- 
fare of  His  creatures,  as  they  shall  in 
their  discretion  see  fit,"  construed  to 
be  a  gift  for  religious  purposes,  and 
restricted  to  such  purposes.  Towns- 
end  V.  Cams.  257 

3.  A  bequest  for  a  religious  pur- 
pose is  a  valid  charitable  bequest,  al- 
though the  paramount  religious  object 
might,  possibly,  be  effected  by  an  ap- 
plication of  part  of  the  fund  to  a  pur- 
pose which,  separately  taken,  would 
not  be  strictly  charitable.  lb, 

CHEQUES. 
See  Evidence,  4. 

CHILDREN. 

See  Ademption,  4. 

Construction,  1,  2. 
CyPres,  4. 
Family. 

Statute  1  Vict.  c.  26,  ss.  3, 
24,  33. 

CO-DEFENDANTS. 

The  Court  will  try  a  case  between 
co-defendants,  and  the  co-defendants 
will  be  bound  by  the  result  of  such 
trial,  where  the  plaintiff  is  entitled  to 
relief,  and  cannot  obtain  relief  unless 


CONSIGNEE. 
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that  be  done;  but  if  the  relief  to  be 
given  to  the  plaintiff  does  not  require 
or  involve  the  decision  of  any  case 
between  co-defendants,  the  co-defend- 
ants will  not  be  bound  as  between 
each  other  by  any  proceedings  which 
may  be  only  necessary  to  the  decree 
the  plaintiff  obtains.  Cottingham  v. 
Earl  qf  Shrewibury.  627 

COLLUSION. 

See  Administration  Suit. 
Insolvent  Debtor. 

COLONIAL  COURT. 
See  Jurisdiction,  1,  2. 

COMMISSION. 
See  Costs,  2. 

CONSIDERATION. 

The  testator  sealed  and  delivered  a 
bond,  conditioned  for  the  payment  of 
an  annuity,  after  his  death,  to  a  woman 
with  whom  he  had  cohabited.  At  the 
time  he  gave  instructions  to  prepare 
the  bond,  he  stated,  that  it  was  not 
his  intention  to  break  off  his  connexion 
with  the  obligee  ;  and  he  deposited 
the  bond  with  his  solicitors,  with 
whom  it  remained  until  afler  the  death 
of  the  obligor.  On  a  reference  to  the 
Master,  he  found,  that  the  considera- 
tion of  the  bond  was  past  cohabitation : 
— Heldf  that  the  bond  was  valid;  that, 
being  proved  to  have  been  sealed  and 
delivered,  the  retention  of  it  in  the 
hands  of  the  obligor* s  solicitor  did  not 
affect  its  operation;  aud  that,  aflcr  the 
facts  had  been  referred  to  the  Master, 
and  the  Court  was  satisfied  with  his 
finding,  payment  of  the  sum  secured 
by  the  bond  would  be  decreed,  with- 
out a  trial  at  law.     Hall  v.  Palmer. 

532 
CONSIGNEE. 

Mode  of  taking  accounts,  as  against 
mortgagees  and  consignees,  of  the  pro- 
duce of  a  West  India  estate.     Faulk-  . 
n«r  Y.  DanieL  218  | 


CONSTRUCTION. 

See  Account,  3. 

Accumulation,  2,  3. 

Creditors,  1,  2,  7,  8. 

Cy  Priss,  4. 

Family. 

Legacy,  2,  4,  8,  9,  12, 14. 

Partnership,  1,  3. 

1 .  The  testator  bequeathed  his  resi- 
duary estate  upon  trust  for  his  son  for 
Ufe,  and  afler  his  decease  for  the  chil- 
dren of  his  said  son;  and  he  directed, 
that,  in  case  his  said  son  should  at 
any  time  thereafter  come  into  the 
actual  possession  of  an  estate  entailed 
upon  him  (the  testator)  and  his  issue 
by  his  late  uncle  R.D.,  of  B,,  then  and 
in  such  case  the  provision  which  he 
had  thereinbefore  made  for  his  said 
son,  and  all  and  every  the  trusts 
thereof,  should  cease,  determine,  and 
be  void,  and  the  trustees  should  thence- 
forth stand  possessed  of  the  said  trust 
monies  for  the  benefit  of  his  other 
children,  exclusive  of  his  said  son. 
R.  D.,  of  B.,  the  late  unde  of  the 
testator,  had  settled  three  estates  to 
uses,  which  included,  afler  several 
estates  for  Ufe  and  in  tail,  a  limitation 
in  remainder  to  his  nephew  (the  tes- 
tator) for  his  life,  with  remainder  to 
trustees  upon  trust  to  preserve  con- 
tingent remainders,  with  remainder  to 
the  first  and  other  son  and  sons  of  the 
body  of  his  said  nephew  severally  and 
successively  in  tail  male,  with  divers 
remainders  over.  Before  the  date  of 
the  will,  a  tenant  in  tail,  who  had  the 
then  first  expectant  estate  tail,  joined 
with  the  first  tenant  for  life  in  a  re- 
covery, whereby  such  tenant  in  tail  had 
acquired  the  fee  as  to  one  of  the  three 
estates  ;  but  whether  that  fact  was 
known  to  the  testator  did  not  appear. 
Afler  the  death  of  the  testator,  the 
same  tenant  in  tail  came  into  posses- 
sion of  the  propertv,  and  suffered  re- 
coveries, whereby  the  entail  as  to  the 
two  remaining  estates  was  barred  ; 
and  he  then  devised  the  three  estates 
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to  the  son  of  the  testator  in  fee,  sub- 
ject to  certain  charges,  under  which 
devise  the  said  son  afterwards  entered 
into  possession  of  the  same  three 
estates  : — Held,  that  the  possession 
thus  acquired  was  not  an  actual  pos- 
session of  the  estate  entailed  upon  the 
testator  and  his  issue  within  the  mean- 
ing of  the  will.  Taylor  v.  Harewood 
(Earl).  372 

2.  The  testator  devised  and  be- 
laeathed  his  real  and  personal  estate 
snlnect  to  certain  trusts  for  the  bene- 
it  of  his  wife)  to  his  son  absolutely  ; 
bnt  if  his  son  should  die  under 
twentj-one  without  issue,  the  testator 
gave  the  same  to  his  wife  during  her 
widowhood,  with  remainder  (subject 
to  certain  legacies^  as  she  should  by 
will  appoint ;  and  in  default  of  ap- 
pointment, or  in  case  she  should  marry 
a^n  after  the  testator's  decease,  he 
directed,  that,  from  and  after  the  se- 
cond marriage  or  decease  of  his  wife, 
which  should  first  happen,  a  moiety 
of  the  tmst  estate,  or  so  much  thereof 
as  the  appointment  should  not  extend 
to,  should  be  held  in  trust  for  all  and 
every  the  daughter  and  daughters  who 
should  be  then  living  of  his  sister  Mary 
MUeSfOnd  the  issue  then  living  of  such 
of  them  as  should  be  then  dead,  equally 
amongst  them  per  stirpes.  The  tes- 
tator* s  son  died  under  twenty-one, 
without  issue,  in  the  testator's  life- 
time ;  and  the  testator's  wife  also  died 
in  his  lifetime  :  — Held,  that  the  time 
of  the  testator's  death  was  the  period 
at  which  the  persons  entitled  to  take 
under  the  said  residuary  bequest  were 
to  be  ascertained  ;  that,  notwithstand- 
ing a  daughter  of  Mary  Miles  was 
dead  at  the  date  of  the  will,  the  chil- 
dren of  such  daughter,  having  survived 
the  testator,  were  entitled,  per  stirpes, 
to  a  share  of  the  said  moiety  of  the 
residuary  estate  ;  that  the  children 
of  a  daughter  of  Mary  Miles — such 
daughter  being  living  at  the  death  of 
the  testator's  wife,  but  having  died  in 
the  lifetime  of  the  testator — were  also 


entitled  per  stirpes  to  an  equal  share 
of  the  said  moiety  of  such  residuary 
estate ;  and  that  the  share  of  the 
child  of  a  daughter  would  not  lapse  by 
the  death  of  such  child  in  the  lifetime 
of  the  testator,  but  the  entire  share  of 
the  class  would  be  divisible  amongst 
the  children  belonging  to  sach  class 
who  survived  the  testator.  OaskeU  v. 
Holmes.  438 

CONTEMPT. 

Jurisdiction  of  the  Court  to  grant 
or  dissolve  an  injunction,  or  commit 
for  contempt,  in  cases  where  the  plain- 
tiffs or  defendants,  or  other  persons, 
pubHsh  notices  or  advertisements  with 
reference  to  the  subject  of  a  suit,  cal- 
culated to  prejudice  the  rights,  or  mis- 
represent the  relative  position  or 
character,  of  any  of  the  parties  to  the 
cause.     Matthews  v.  Smith*         331 

CONTINGENT  LEGACY. 
See  Legacy,  9. 

CONVERSION. 

1 .  Residuary  gift  of  the  whole  in- 
come of  the  testator's  property  (which 
included  leasehold  and  long  annuities) 
to  his  wife  for  her  life,  at  her  own  dis- 
posal, but  not  to  sell  without  the  con- 
sent of  all  parties,  remainder  to  the 
brothers  of  the  testator  equally : — 
Held,  that,  construing  the  gift,  with 
reference  to  the  other  provisions  of 
the  will,  the  widow  was  entitled  to  the 
income  of  the  property  for  her  life,  in 
the  state  of  investment  in  which  it 
vf&s  left  by  the  testator.  Hinves  v. 
Hinves.  609 

2.  Semble,  in  the  application  of  the 
rule  for  converting  into  permanent  in- 
vestments, at  the  death  of  the  testator, 
perishable  property  in  which  he  has 
given  interests  for  life,  and  other  in- 
terests in  succession,  the  inclination 
of  the  Court  in  the  later  cases,  when 
the  meaning  was  doubtful,  has  been  in 
favour  of   that    constraction  whidi 
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wonld  give  to  the  tenant  for  life  the 
enjoyment  of  the  property  in  apede. 
Hinvet  t.  Hinvn.  609 


COPY  OF  BILL. 

1 .  It  is  not  sufBdent  that  the  eopjr 
of  the  billseired  under  the  24th  Order 
has  been  examined  with  the  office 
copy,  unless  the  office  copy  be  prored 
to  hare  been  examined  with  the  en- 
grossment, Coleman  v.  Rackham.  16-t 

2.  It  is  sufficient  to  state  that  the 
copy  of  the  bill  serted  under  the  2-)th 
Order  of  August,  1841,  is  a  true 
copy  ;  and  not  necessary  to  shew  (as 
in  tenfold  t.  Boueh)  the  manner  of 
examination.  Brmighton  t.  Brough- 
ton.  33S 

3.  Order  for  leave  to  enter  the  ser- 
vice of  a  copy  of  the  bill  under  the> 
24lh  Order  of  August,  1841,  on  the 
statement  at  the  bar,  that  the  draft, 
as  settled  by  counsel,  contaiued  no 
prayer  for  account,  payment,  convey- 
ance, or  other  direct  relief  against  the 
Defendant,  without  requiring  an  affi- 
davit of  that  fact,  or  explanation  of  the 
nature  of  the  stiit.  Hudson  v.  Dung- 
Korik.      ^  508 


CORPORATION. 

See  LEGAfnr,  S. 
Penalties. 

COSTS. 
SmDibiiibsal  or  Bill,  2. 

Mortgagor  &  Mortoagbe,  2. 

Stay  of  Froceedinob,  I. 
1.  The  act  which  enabled  a  com- 
pany to  purchase  and  take  land  ibr 
making  a  railway  provided  that  the 
costs  of  the  "  contracts,  sales,  and  con- 
veyances "  ahoold  be  home  hj  the 
purchasers  : — Seld,  that  the  vendwa 


were,  under  these  words,  entitled  to 
be  reimbursed  thecosta  of  making  out 
their  title  to  the  land  purchased  by 
the  company.  Ex  parte  Feoffeet  of 
Addiei'  Charily,  in  Re  London  and 
Greenwich  Railicay  Company.  22 

2.  Under  the  act  poabling  the  cor- 
poration of  Trinity  House  to  purchase 
property,  and  in  certain  coses  to  pay 
the  purchase-money  into  Court,  to  be 
laid  ont  in  stock  for  the  benefit  of 
the  parties  entitled,  providing  that 
the  "  costs  of  the  investment  of  the 
purchase-money"  shall  be  pud  by  the 
corporation,  the  broker's  commission 
OD  the  purchase  of  stock  is  a  part  of 
the  costs  of  investment  to  be  borne 
by  the  corporation.  In  Re  6  if  7 
IVill.  4,  Ex  parte  the  Corporation  of 
Trimty  Bouse.  95 

3.  The  Attorney-General  appearing 
in  support  of  a  bill  for  a  legacy, — the 
bill  being  dismissed, — held  not  en- 
titled to  costs.  Gloucester  {Mayor, 
^e.)  V.  Wood.  149 

4.  Costs  given  to  the  Bank  of  Eng- 
land out  of  a  trust  fund  of  government 
stock,  in  the  suit  of  the  cestui  que 
trusts  for  the  application  of  the  fund 
according  to  their  interests  although 
the  decree  was  made  against  the  Bank, 
— the  Bank  having  acted  upon  a 
doubtful  construction  of  a  late  act  of 
Parliament,  before  that  construction 
had  been  settled  by  any  judicial  de- 
termination.   Brialed  v.  WiUdnM.  235 

5.  Cases  in  which  costs  may  be 
^ven  to  a  plainiifF,  out  of  an  estate, 
notwithstanding  the  dismissal  of  the 
bill.     Westeott  v.  CuUifird.         274 

6.  A  relation  of  the  parties  entitled 
to  the  residue  of  the  estate  ( if  any) 
obtained  an  order  for  opening  biddings 
but  did  not  become  the  purchaser  of 
the  property  on  the  re-sale.  The  pro- 
perty was  sold  at  an  advance  beyond 
the  first  price  added  to  the  deposit.  In 
the  special  drcumstancea  of  the  case, 
the  Court  allowed  the  person  who 
opened  the  biddings  hia  coats.  CAap- 
man  v.  Foieler.  577 
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CY  PRfeS. 


COVENANT. 

See  Administration,   1. 
Account,  4. 
Administration,  1. 
Judgment  Creditor. 
Legacy,  14,  15. 
Parties,  3,  4,  5. 
Stat.  1  Will.  4,  c.  60. 

1.  The  testator  gave  the  residue  of 
bis  estate  to  trustees,  upon  trust,  to 
divide  the  same  amongst  the  several 
persons  who  were  his  creditors  at  the 
time  he  executed  a  certain  conveyance 
for  their  benefit,  their  executors  and 
administrators ;  such  payment  and 
provision  to  be  made  to  and  amongst 
such  persons  respectively,  their  re- 
spective executors  or  administrators, 
rateably  and  in   proportion    to   the 

Suantura  or  amount  of  the  original 
ebt  or  debts  due  from  him  to  such 
person  or  persons  respectively  :  and 
if  any  person  or  persons  claiming 
under  such  bequest  should  not  give 
notice  of  such  claim  to  the  trustees 
within  two  years  of  the  testator's  de- 
cease, such  share  or  shares  of  the 
residue  to  go  to  certain  residuary  lega- 
tees : — Held,  that  the  residue  was  to 
be  divided  into  parts  corresponding 
in  number  and  proportion  with  the 
original   debts.     Philips  v.   Philips, 

281 

2.  That  the  shares  attributed  to  the 
debts  of  creditors  who  died  in  the  life- 
time of  the  testator  did  not  lapse  by 
their  death.  lb, 

3.  That  the  surviving  partners 
were  the  persons  to  receive  and  give 
receipts  for  the  share  of  the  residue 
attributed  to  a  joint  debt,  and  that  it 
was  not  necessary,  before  carrying 
over  the  shares  in  this  suit,  to  inquire 
into  the  state  of  the  accounts  as  be- 
tween the  surviving  and  the  represent- 
atives of  the  deceased  partners.      lb, 

4.  That  a  claim  made  by  the  re- 
presentatives of  a  partner  beneficially 
interested  in  a  joint  debt  was  a  suffi- 
cient claim,   although   such  partner 


was  not  the  laat  survivor  of  the  part- 
ners in  the  firm  to  which  the  debt 
was  owing.     Philips  v.  Philips,    281 

5.  That  the  share  of  the  residue 
attributed  to  a  debt,  in  respect  of 
which  no  claim  was  made,  belonged 
to  the  residuary  l^atees.  lb, 

6.  That  the  amount  of  the  residue, 
whether  as  exceeding  or  filling  short 
of  the  amount  of  the  unpaid  debts, 
did  not  affect  the  construction  of  the 
wiU.  lb. 

7.  SemhUy  that  the  trust  must  be 
considered  as  proceeding  upon  a  mixed 
principle  of  bounty  and  obligation ; 
and  that  the  will  must  be  read  as,  to 
some  extent,  directing  payment  of 
debts.  lb, 

8.  Qu{tre,  as  to  the  oonstmction  of 
such  a  bequest,  if  the  debts  had  all 
been  paid  in  full  before  the  date  of 
the  will.  lb, 

CREDITORS'  SUIT. 

^  The  existence  of  a  creditor's  suit 
for  the  administration  of  the  estate 
of  a  deceased  debtor  does  not  pre- 
vent the  operation  of  the  Statute  of 
Limitations  against  a  debt,  in  respect 
of  which  no  claim  is  made  under  the 
decree,  setnble,     Tatam  v.    William*, 

347 

CROSS  BILL. 
iS^eePLEA,  4. 

CROSS  INTERROGATORIES. 
See  Witness. 

CROSS  REMAINDERS. 
See  Cy  Fr£8,  5. 

CUMULATIVE    LEGACY. 
See  Substitutional  Legacy. 

CY  PRfeS. 

1.  Devise  to  A,^  the  daughter  of 
the  testator,  for.  life,  and  after  her  de- 
cease to  all  and  every  the  child  or 
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children  of  A,^  male  or  female,  begot- 
ten or  to  be  begotten,  and  their  assigns, 
for  their  respective  lives ;  and  id^er 
the  decease  and  respective  deceases  of 
such  child  or  children  of  ^.,  to  all  and 
every  the  child  or  children  of  all  and 
every  such  child  or  children  of  ^., 
male  or  female,  to  be  begotten,  and 
the  heirs  of  his,  her,  and  their  respect- 
ive body  and  bodies,  as  tenants  in 
common;  and  in  case  of  the  death  of 
any  of  the  said  children  of  such  child 
or  children  of  A,,  and  failure  of  issue 
of  his,  her,  or  their  body  or  bodies  re- 
spectively, then  as  well  the  original  as 
the  accrued  share  of  such  of  them  so 
dying  without  issue  to  go  to  the  sur- 
vivors and  survivor,  others  or  other  of 
them,  as  tenants  in  common,  if  more 
than  one;  and  for  default  of  such  is- 
sue, over.  A,  had  three  children  bom 
in  the  lifetime  of  the  testator,  and  liv- 
ing at  his  decease,  and  one  bom  afler 
the  testator's  death.  One  of  the  three 
bom  in  his  lifetime  died  during  the 
life  of  ^.  without  issue: — Held,  that 
the  children  of  A,  took  as  tenants  in 
common,  and  not  as  joint-tenants. 
Vanderplank  v.  King,  1 

2.  That,  inasmuch  as  the  children 
of  the  after-born  child  of  A,  could  not 
take  as  purchasers,  the  devise  would 
be  supported  according  to  the  rule  of 
cy  pr^s  or  approximation,  by  giving 
an  estate  tail  to  the  afler-bom  child 
of  A.  lb. 

3.  That  the  mle  of  cy  pr^s,  being 
an  arbitrary  principle  of  constmction, 
introduced  to  effect  the  intention  of  a 
testator  in  the  exigency  of  a  particular 
case,  was  not  to  be  applied,  except 
when  the  necessity  of  the  case  reouired 
it;  and  that  therefore,  although  the 
devise  was  to  the  children  of  A,  as  a 
class,  the  children  of  A,  bom  in  the 
testator's  lifetime  would  take  estates 
for  life,  and  the  estates  devised  to  the 
children  of  the  afler-bom  child  would 
alone  be  altered.  Ih. 

4.  That  cross-remainders  were  to 
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be  implied  between  the  children  of  A,^ 
and  therefore  that  the  three  children 
of  A.  who  survived  or  left  issue  took, 
according  to  their  respective  estates, 
the  share  of  the  child  of  A,  who  died 
without  issue;  and  that  the  inequality 
among  the  devisees,  some  of  them 
being  tenants  in  tail,  and  others  te- 
nants for  life  with  remainder  to  their 
issue  in  tail,  was  no  objection  to  the 
implication  of  cross-remainders  among 
them.    Vanderplank  v.  King,  1 

DA^IAGE. 
See  Injunction,  2. 

DEATH  OF  LEGATEE. 

See  Statute  1  Vict.  c.  26,  88.  3, 
24,  33. 

DEBT. 
See  Creditors,  1,  2,  5,  6,  7,  8. 
Equitable  Set-off,  2,  3,  4. 
Jurisdiction,  5. 
Satisfaction,  1,  2. 

DEBTOR  AND  CREDITOR. 

See  Equitable  Set-off. 
Principal  and  Surety. 
Stat.  3  &  4  Will.  4,  c.  104. 
Stat.  I  &  2  Vict.  c.  110,8.  14, 

AND  15. 

The  legal  effect  of  acknowledging  a 
debt  barred  by  the  Statute  of  Limit- 
ations is  that  of  a  promise  to  pay  the 
old  debt,  which  promise  the  law  im- 
plies from  the  acknowledgment,  and 
for  which  the  old  debt  is  a  consider- 
ation in  law ;  but,  if  the  promise  is 
limited  to  payment  of  the  old  debt  in 
a  certain  time,  or  in  a  particular  man- 
ner, or  out  of  a  specific  fund,  the 
creditor  can  claim  nothing  more  than 
the  promise  gives  him,  for  the  old 
debt  is  revived  no  further  than  as  a 
consideration  for  the  new  promise. 
Philips  V.  PhilipB.  299 

• 

DEBTS  UNASCERTAINED. 
See  Administration,  1.  *   . 
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DISCOVERT. 


DOWER. 


DECREE. 

See  Account,  1. 

Creditors'  Suit. 
Jurisdiction,  1,  2,  4. 
Supplemental  Bill,  2. 

DEEDS. 
See  Discovert. 

DEMISE. 
See  Escheat. 

DEMURRER. 

See  Jurisdiction,  1. 
Partnership,  2. 
Pleading,  4,  5,  6. 

1.  The  plaintiff  cannot,  on  de- 
murrer, sustain  the  bill  by  waiving 
the  relief  prayed  against  the  demur- 
ring  defendant.     Griffith  t.  Rieketta. 

476 

2.  Where,  consistently  with  the 
statements  in  a  bill  of  revivor,  the 
defendant  might  have  been  made  a 
party  either  to  receive  or  pay  what 
was  due  to  her  from  the  estate  of 
which  she  was  the  representative,  or 
to  account  for  her  own  receipts,  but 
it  did  not  appear  whether  she  was  a 
party  for  any  of  such  purposes,  or  in 
what  character  she  was  brought  before 
the  Court,  her  demurrer  was  allowed. 

lb. 
DEVISE. 

See  Mistake. 

DEVISEE. 
See  Discovery. 

DISCLAIMER. 
See  Evidence,  2. 

DISCOVERY. 

See  Plea,  3,  4. 

Production  of  Documents. 
Stay  op  Proceedings,  5. 

Bill  of  discovery  in  aid  of  an  eject- 


ment by  a  Plaintiff,  claiming  as  heir* 
at-law  against  the  devisees  of  a  feme 
covert,  alleging  the  absence  of  any 
power  of  appointment  in  such  feme 
covert,  or  that  it  was  never  duly  ezer* 
cised  by  her.  The  only  issue  raised 
on  the  pleadings  being  on  the  validity 
of  the  appointment  by  the  devise,  the 
Plaintiff  was  held  not  to  be  entitled 
to  the  production  of  the  deeds,  under 
which  the  Defendants  alleged,  that 
the  power  of  appointment  was  given 
to  their  devisor,  although  it  appeired, 
that,  by  such  deeds,  the  estate  was 
limited  to  her  heirs  and  assigns,  in 
default  of  appointment.  Bemuttw, 
Gloeeop.  578 

DISMISSAL  OF  BILL. 

See  Costs,  5. 

Stat  of  Procekdings,  4. 

1.  Reasons  for  not  declaring  the 
dismissal  of  the  bill  to  be  withoat 
prejudice  to  another  suit.  GUnteester 
(Mayor,  ^.)  v.  Wood.  148 

2.  On  the  motion  to  dismiss  the 
bill  for  want  of  prosecution,  under  the 
16th  and  17th  (amended)  Orders  of 
1828,  the  Court  will  not  enter  into 
the  merits  of  the  cause  to  determine 
whether  the  bill  should  be  dismissed 
without  costs  ;  but  will,  with  refer- 
ence to  the  question  whether  the  com- 
mon order  should  be  made,  consider 
only  the  conduct  of  the  parties  in  the 
cause  in  respect  to  its  prosecution. 
Stoffff  V.  Knowlee,  241 

DIVIDENDS. 
See  Statute  4  &  5  Will.  4,  c.  32. 

DOWER. 

See  Election. 

1.  The  testator  devised  all  his  resl 
estate  to  a  trustee  upon  trust  for  sale, 
with  power  to  convey  the  same  to 
purchasers  without  the  concurrence  of 
any  person   or    persons   beneficially 


EQUITABLE  SET-OFF. 


ESCHEAT. 
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claiming  under  his  will ;  and  he  di- 
rected the  trustee  to  stand  possessed 
of  the  proceeds  of  such  sale,  together 
with  the  residue  of  his  personal  estate, 
upon  trust  to  pay  one  moiety  of  the 
interest  and  dividends  thereof  to  his 
wife  during  her  widowhood,  and  the 
other  moiety  of  such  interest  and  divi- 
dends (and  the  whole  after  his  wife's 
decease  or  second  marriage)  to  his 
sister  for  her  life  ;  with  remainder,  as 
to  the  whole  of  the  trust  funds,  to  the 
children  of  the  testator's  sister  for 
their  lives  and  the  life  of  the  survivor; 
remainder  over.  The  widow  of  the 
testator  was  dowable  of  part  of  the 
real  estate  : — Held,  that  the  widow 
was  entitled  both  to  her  dower  and  to 
the  benefit  given  to  her  by  the  will. 
Ellis  y.  Lewis.  310 

2.  Where  the  devise  of  land  is  in 
trust  for  sale,  the  mode  of  applying 
the  proceeds  does  not  affect  the  ques- 
tion, whether  the  widow  is  entitled  to 
her  dower,  or  is  put  to  her  election. 
Id.  314 

EQUITABLE  ASSIGNMENT. 
See  Assignment. 

EQUITABLE  MORTGAGE. 
See  Mortgage,  2. 

EQUITABLE  SET-OFF. 
See  Account,  2. 

1 .  A  share  of  rent  due  from  the 
occupying  tenant  of  certain  premises 
to  the  estate  of  a  testatrix,  who  was 
one  of  several  tenants  in  common  of 
the  same  premises,  allowed  to  be  set 
off  by  her  execntors  in  a  suit  for  a 
legacy  bequeathed  by  the  testatrix  to 
the  debtor  ;  but  not  as  against  a  legacy 
bequeathed  by  the  testatrix  to  the 
wife  of  the  debtor.  Mac  Mahon  v. 
Burehell.  97 

2.  In  a  suit  by  a  legatee  to  obtain 
payment  of  the  legacy  out  of  the  assets 
of  the  testator^  in  a  due  course  of 


administration: — Held,  that  the  ex- 
ecutor might  retain  so  much  of  the 
legacy  as  was  sufficient  to  satisfy  a 
debt  due  from  the  legatee  to  the  tes* 
tator,  at  the  time  of  his  death,  althongh 
the  remedy  for  such  debt  was,  at  the 
time  of  the  death  of  the  testator,  bar- 
red by  the  Statute  of  Limitations,  2 1 
Jac.  l,c.  16.    Courtenayy,  Williams, 

539 

3.  Whether  the  executor  would  have 
had  the  same  right  of  retainer  if  the 
suit  had  been  for  payment  by  himself 
personally,  and  not  out  of  assets  of  the 
testator — qu€ere,  lb, 

4.  A.  was  indebted  on  bond  to  B. 

B.  died,  leaving  C.  his  sole  next  of 
kin,  who  obtained  letters  of  admini- 
stration of  his  estate.  The  estate  of 
B.,  after  all  debts,  &c.  were  paid,  left 
a  clear  residue  exceeding  the  amount 
of  the  bond  debt.  A.  became  surety 
for  C.  by  joining  in  promissory  notes, 

C.  became  an  insolvent  debtor,  and  A. 
was  compelled  to  pay  the  notes.  C. 
died,  and  then  the  assignee  under  his 
insolvency  took  out  letters  of  admini- 
stration de  bonis  noo  of  B.,  and  sued 
A.  on  the  bond  :  — Held,  that  A.  might 
set  off  the  sums  which  he  had  been 
compelled  to  pay  as  surety  for  C. 
against  the  bond  debt.  Janes  t.  Hm- 
sop.  568 

5.  The  obligor  in  a  bond,  becoming 
surety  for  advances  to  the  obligee, 
and  being,  af^er  the  insolvency  of  the 
obligee,  compelled  to  pay  the  debt  for 
which  he  had  become  surety,  is  en- 
titled  to  set  off  the  sum  so  paid  against 
the  amount  due  upon  the  bond.     lb. 

EQUITY  OF  REDEMFnON. 

Distinction  between  an  equity  of 
redemption  and  a  mere  trust.  Fti- 
count  Doume  v.  Morris.  404 

ESCHEAT. 

1.  The  lord  of  a  manor  taking  by 
esdieat,  on  the  death  of  a  tenant  with- 
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EVIDENCE. 


EXECUTOR  &c. 


oat  heirs,  the  fee-simple  of  lands 
holden  of  the  manor,  but  subject  to  a 
demise  by  way  of  mortgage  for  a  term 
of  years  created  by  the  tenant,  is  en- 
titled in  equity,  as  against  the  mort- 
gagee, to  redeem  the  term.  Vueount 
Downe  v.  Morris,  394 

2.  If  the  lord,  taking  lands  by  es- 
cheaty  on  the  failure  of  heirs  of  his 
tenant,  is  liable,  under  the  statute  3 
&  4  Will.  4,  c  104,  out  of  such  lands 
to  pay  a  mortgage  debt  of  the  tenant 
charged  thereon,  he  is  entitled  to  re- 
deem the  lands,  and  get  in  the  secu- 
rities which  the  creditor  held  for  the 
debt.  lb. 

ESTATE-TAIL. 
See  Cy  Pres,  3. 

EVIDENCE. 

See  Ademption,  2. 
Satisfaction,  3. 

1.  Letters  proved,  but  not  particu- 
larly mentioned  in  the  pleadings,  are 
not  therefore  inadmissible;  but  if  the 
production  of  such  evidence  would 
operate  as  a  surprise  on  the  other 
party,  the  Court  will  not  give  effect 
to  it,  without  giving  the  party  to  be 
affected  by  it  an  opportunity  of  con- 
troverting it.     Malcolm  v.  Scott,    39 

2.  Circumstances  under  which  the 
answer  or  disclaimer  of  one  defendant 
may  entitle  the  plaintiff  to  a  decree 
in  the  cause,  as  against  another  de- 
fendant, although  the  answer  or  dis- 
claimer of  one  defendant  is  not  evi- 
dence against  the  other.  Green  v. 
Pledger.  165 

3.  Evidence  on  which  the  Court 
might  decree  the  specific  performance 
of  an  alleged  agreement,  according  to 
one  construction  of  a  writing  which 
was  of  doubtful  meaning,  where  a  con- 
veyance, according  to  a  different  con- 
struction, had  been  executed  by  the 
vendor,  and  accepted  by  the  purchaser. 
Humphries  y.  Home.  277  \ 


4.  It  being  admitted,  or  proved, 
that  advances  had  been  made  by  the 
testator  to  the  legatee: — Held,  that 
cheques  drawn  by  the  testator  on  his 
bankers,  in  favour  of,  and  paid  by 
them  to,  the  legatee,  were  evidence 
on  the  question  of  the  amount  of  such 
advances;  and  that  an  admission  of  a 
debt  to  the  testator,  made  by  the  lega- 
tee in  his  balance-sheet,  and  exami- 
nation under  his  bankruptcy,  (though 
it  did  not  charge  himself  so  as  to  take 
the  debt  out  of  the  Statute  of  Limita- 
tions), was  evidence  of  the  character 
of  the  advances  wbich  had  been  made, 
on  the  question,  whether  such  advances 
were  loans  or  gifts.  Courtenay  v. 
JFilliams.  539 

5.  Semble,  an  examined  copy  of  a 
letter  of  attorney,  inrolled  in  the  office 
of  record  in  Jamaica,  is  not  admissible 
in  evidence  (without  more);  although 
an  examined  copy  of  a  deed  so  inrolled 
is,  by  force  of  acts  of  the  local  legis- 
lature, admissible.  Faulkner  v.  Daniel. 

221 

EXAMINATION    IN   BANK- 
RUPTCY. 

See  Evidence,  4. 

EXCEPTIONS. 

See  Partnership,  2. 
Pro  Interessb  suo^ 

Leave  to  amend  the  bill,  withont 
prejudice  to  exceptions  to  the  an- 
swer which  had  been  over-ruled. 
Woods  Y.  Woods.  411 

X  ECUTOR    AND    ADMINI- 
STRATOR. 

See  Account,  4,  5. 

Equitable  Set-off,  2,  3,  4. 
Legacy,  8,  1 1 . 

The  administrator  under  a  Umited 
administratiom,  granted  by  the  proper 
Ecclesiastical  Court,  represents  the  es- 
tate of  the  deceased  to  the  extent  of 


GENERAL  ORDERS. 


HUSBAND  AND  WIFE.  657 


the  authority  conferred  hy  the  letters 
of  administration  ;  but  if  the  admini- 
stration granted  be  more  limited  than 
the  purposes  of  the  suit  require,  and 
it  is  in  the  power  of  the  plaintiff  to 
obtain  a  more  general  administration, 
the  Court  may  require  him  to  do  so. 
Faulkner  v.  Daniel.  207 

FAMILY. 
See  Alienation. 

The  testator  bequeathed  several  le- 
gacies, and,  among  others,  to  S.  W. 
14,000/.,  "and  to  the  latter  gentle- 
man's family  6000/.  "  S.  W.  had  six 
children,  all  living  at  the  date  of  the 
testamentary  instrument,  and  at  the 
death  of  the  testator,  and  no  other 
issue  : — Heldy  that  such  six  children 
were,  as  joint  tenants,  exclusively  en- 
titled to  the  legacy  of  6000/.  Wood 
V.  Wood.  65 

FERRY. 

See  Penalties. 

FORECLOSURE. 
See  Mortgage,  I. 

FOREIGN  COURT. 
See  Jurisdiction,  3, 

FORFEITURE, 

See  Alienation. 

FRAUD. 

See  Infant. 
Pleading,  6. 

FRAUDULENT  CONVEYANCE. 
See  Pro  Interesse  suo. 

GENERAL  ORDERS. 
XVL  (Amended)  of  1828. 
See  Dismissal  of  Bill,  2. 

XVII.  Id. 
See  Dismissal  of  Bill,  2. 


XVI.  of  August,  1841. 
See  Answer. 

XVII.  Id. 
See  Answer. 

XXI.  Id. 

See  Answer. 

XXIII.  Id. 
See  Copy  of  Bill. 

XXIV.  Id. 
I                See  Copy  of  Bill. 

XXXVIII.  Id. 

See  Partnership,  2. 

XL.  Id. 

To  a  bill  to  enforce  payment  of  a 
legacy  charged  on  real  and  personal 
estate,  the  heir-at-law  of  the  survivor 
of  the  trustees  appointed  by  the  tes- 
tator, and  the  personal  representative 
of  the  testator,  should  properly  be 
parties  ;  but  the  Defendants  not 
having,  by  plea  or  answer,  objected 
that  such  heir  or  personal  representa- 
tive were  necessary  parties,  the  Court, 
under  the  40th  Order  of  August,  1841, 
in  the  circumstances  of  the  case,  make 
a  decree  saving  their  rights.  Faulk- 
ner V.  Daniel.  199 

XLIX.  Id. 

See  Pleading,  1. 

HEIR-AT-LAW. 

See  Discovery. 

Stat.  4  &  5  Will.  4,  c.  22. 

HUSBAND  AND  WIFE. 

See  Ademption,  3. 
Alienation. 
Equitable  Set-off,  1. 
Family. 
Separate  Use. 
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INQtJIBIEB. 


INFANT. 
See  MoRTCAOOK  &  Mortgagee,  1. 
Payment  by  m  trustee  to  ui  iofiDt 
cestui  que  truat,  nineteen  yean  of  age, 
on  the  folae  repreHntalion  by  beraelf 
and  ber  parents,  that  she  bad  attained 
the  ^e  of  twenty-one,  held  (o  be  a 
diachai^  to  the  trustee  for  the  sum  so 
pud  i  but  a  release  executed  by  the 
infimt  to  the  traitee  of  all  demands  in 
respect  of  the  tnist,  held  not  to  be  a 
barto  a  suit  by  the  same  cestuique  trust 
against  the  trustee,  although  such  suit 
was  not  brought  until  seven  years  after 
the  cestui  que  trust  had  attained 
twenty-one.  Onerlony. Banuler.  503 

INJUNCTION. 
See  Contempt. 

Jurisdiction,  2. 
Parties,  2. 
Penalties. 

Principal  andSqrbty. 
Receiver,  2. 
SpBCiric  Chattels. 

1.  dependency  of  proceeding!  be- 
fore the  Judge  at  chambers  to  settle 
the  pleas  to  the  action  is  no  ground  for 
Tarying  the  form  of  the  order  for  ex- 
tending the  commoD  injunction  to  stay 
trial.     Woodmlly.  White.  411 

2.  That,  where  the  opinion  of  the 
court  was  not  clearly  for  or  against  the 
PlaintifT,  it  would  be  governed  by  the 
balance  of  inconvenience,  on  either 
side,  in  granting  or  refusing  the  in- 
junction; and,  where  tha  damage  to 
the  Plaintiff  was  shewn  to  be  small  in 
amount,  the  court  would  not  prejudice 
the  legal  question  by  granting  the  in- 
junction, but  would  require  an  account 
to  be  kept  pending  the  trial  at  law. 
Cory  T.  Tamuiutk  and  Norwich  Rail- 
miy.  593 

INQUIRIES. 
After  sereral  references  to  the  Mas- 
ter, and  after  the  cause  had  been  ar- 
gned  and  judgment  given  on  further 


INVESTMENT. 

directions,  the  Court  refosed  to  stay 
the  distribution  of  the  fund  and  direct 
a  further  reference  with  respect  to  a 
new  case  as  against  certain  creditors, 
which  case  it  did  not  appear  that  the 
parUes  might  not  have  previously 
brought  forward,  and  which  was  not 
proved  by  the  evidence  adduced. 
PAilip*  T.  Philipt.  301 

j  INSOLVENT  DEBTOR. 

See  EaniTABLE  Set-off,  4,  5. 
I        1.  An  insolvent  debtor  cannot,  on 
the  mere  all^^tbn  that  the  assignee 
I   in  the  insolvency  colludes  with  a  dd>tor 
to  the  estate,  and  refuses  to  sue,  sus- 
I    tain  a  suit  for  a  legacr  which  passed 
I  by  the  assignment  of  his  estate  and 
I  effects  under  the  insolvency,  althou^ 
charging  that  the  legacy,  if  recovered, 
!   will  afford  a  balance  after  satisfying  all 
I   his  debts;  and  praying  that  the  legacy 
I   may  be  paid  either  to  the  assignee  or 
to  himself;   nor  can  the  suit  be  sas- 
I  tained,  even  if  the  provisional  assignM 
'  appear,  and  submit  to  he  bound  by 
the  decree ;  for  the  provisional  assignee 
cannot  empower  another  party  to  sue 
for  the  insolvent's  estate,  except  by  al- 
lowing such  other  party  to  sue  in  his 
,   (the  assignee's)  name.  Major  v.  Juk- 

2.  Whether,  if  the  allied  coUosioD 

or  refusal  to  sue  were  proved,  the  in- 

'   solvent  could  sustain  such  a  suit — 

queere  f  Ji. 

INTEREST. 


INTERROGATORIES. 
See  Supplemental  Bill,  2. 
'Witness. 

INVESTMENT. 
See  Administration,  2,  3. 
Conversion,  1,  2. 
Costs,  2. 
Vbmoor  amp  Pobobaok. 


JURISDICTION. 


JURISDICTION. 
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IRREGULARITY. 
See  Appearance. 

ISSUE. 

See  Construction,  1,  2. 
Legacy,  12. 

Stat.  3  &  4,  Will.  4,  c  27. 
Stat.  1  Vict.  c.  26,  ss.  3,  24, 
33. 

JOINT  STOCK  COMPANY. 

See  Parties,  8. 
The  Plaintiffs,  who  claimed  as  trus- 
tees of  a  dissolved  hanking  company, 
and  were  proved  to  have  heen  partners 
in  the  company,  held  entitled  to  sus- 
tain a  suit,  as  representing  the  com- 
pany, against  a  Defendant  who  had 
heen  in  the  habit  of  transacting  busi- 
ness with  the  company,  and  had  dealt 
with  the  trustees  in  that  character, 
and  by  his  answer  to  the  suit  made  no 
positive  suggestion  that  the  Plaintiffs 
did  not  sufficiently  represent  the  com- 
pany.    Gordon  v.  Pi/m.  223 

JOINT  TENANCY. 
See  Cy  Pres,  2. 

Tenancy  in  Common. 

Severing  joint  tenancy.  Woody. 
Wood.  67 

JUDGMENT  CREDITOR. 

See  Stat.  1  &  2  Yicr.  c.  110,  ss. 
14,  15. 

An  equitable  mortgagee  of  lands  is 
entitled  in  equity  to  enforce  his  charge 
in  priority  to  a  creditor  of  the  mort- 
gagor, who,  without  notice  of  the  equi- 
table mortgage,  has,  subsequently 
thereto,  recovered  judgment  against 
the  mortgagor,  and  obtained  actual 
possession  of  the  lands  by  Yifit  of 
elegit  and  attornment  of  the  tenants. 
Whitworth  V.  Gaugain.  416 

JURISDICTION. 

See  Co-Defendants. 
Partnership,  2. 


Penalties. 
Specific  Chattels. 

1.  The  next  of  kin  of  an  intestate 
filed  their  bill  in  equity  in  the  Su- 
preme Court  oi Newfoundland^  against 
A.^  the  brother  and  deceased  partner 
of  the  intestate,  for  an  account  of  the 
estate  of  the  father  of  A.j  and  of  the 
intestate,  possessed  by  A.^  and  on  ac- 
count of  the  partnership  transactions, 
and  the  dealings  of  A.  with  the  es- 
tate since  the  death  of  the  intestate. 
The  hill  was  taken,  pro  oonfesso, 
against  A.  in  the  Colonial  Court,  and, 
on  a  reference,  the  Master  reported 
that  certain  sums  were  due  to  the 
several  next  of  kin  on  the  account  of 
the  estate  of  the  intestate's  father 
possessed  by  A. ;  hut  that  no  account 
between  A,  and  the  intestate  had  been 
laid  before  him  :  the  Supreme  Court 
d«icreed  that  the  sums  found  by  the 
Master  to  be  due  to  the  next  of  kin 
and  the  costs  should  be  paid  to  them 
by  A.  The  next  of  kin  brought  theii 
actions  in  this  country  against  A, 
upon  the  decree.  A.  then  filed  his 
bill  in  this  Court  against  the  next  of 
kin  and  personal  representative  of  the 
intestate,  stating  that  the  intestate's 
estate  was  indebted  to  him  on  the 
partnership  accounts,  and  on  private 
transactions  ;  alleging  various  errors 
and  irregularities  in  the  proceedings 
in  the  Supreme  Court,  and  that  A. 
intended  to  appeal  therefrom  to  the 
Privy  Council ;  and  prayinff  that  the 
estate  of  the  intestate  might  be  ad- 
ministered, the  partnership  accounts 
taken,  the  amount  of  the  debt  due  to 
A.  ascertained  and  paid,  and  the  next 
of  kin  restrained  by  injunction  from 
proceeding  in  their  actions.  Hender^ 
son  v.  Henderson.  100 

Demurrer,  for  want  of  canity,  al- 
lowed on  the  ground  that  the  whole 
of  the  matters  were  in  question  be- 
tween the  parties,  and  might  properly 
have  been  the  subject  of  adjudication 
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in  the  suit  before  the  Supreme  Court 
of  Newfoundland,  Henderson  v.  Hen- 
derson,  1 00 

2.  That,  inasmuch  as  the  Privy 
Council  is  the  Court  of  Appeal  from 
the  Colonial  C/Ourt,  and  has  jurisdic- 
tioQ  to  stay  the  execution  of  the 
decree  pending  the  appeal,  the  Court 
will  not  interfere  by  injunction,  on  the 
ground  of  error  or  irregularity  in  the 
decree  of  the  Colonial  Court.  lb, 

3.  Whether,  in  a  case  of  error 
shewn  in  the  judgment  of  the  Court 
of  a  foreign  country,  from  which  there 
was  no  appeal  to  any  of  Her  Majesty's 
Courts,  the  decision  would  be  the 
BamB'—quicre  ?  lb, 

4.  The  Court  having  interfered  by 
injunction  to  restrain  the  payment  of 
a  legal  debt,  admitted  by  the  debtor 
to  be  due  to  the  nominal  creditor,  has 
then  jurisdiction  to  decree  payment  of 
the  debt  against  the  debtor,  mthout 
sending  the  party  entitled  to  the  pay- 
ment to  recover  it  by  the  use  at  law 
of  the  name  of  the  nominal  creditor. 
Oreen  v.  Pledger,  165 

LAPSE. 

See  Construction,  2. 
Creditors,  2. 
Stat.  1  Vict.  c.  26,  ss.  3, 24,  33. 

LAPSE  OF  TIME. 

See  Legacy,  13. 

Partnership,  I. 

LEAVE  OF  COURT. 

See  Service. 

LEGACY. 

See  Ademption,  1,  2,  3,  4. 
Construction. 
Costs,  3,  5. 
Creditors,  1,  2,  7,  8. 
Equitable  Set-off,  2,  3. 
Family. 

L  The  testator,  by  his  will,  gave 
to  his  executors  beneficially  all  his 


property  which  he  might  not  dispose 
of,  subject  to  his  debts,  and  any 
bequests  which  he  might  afterwards 
make  ;  and  made  a  codicil  of  a  later 
date  in  these  words  : — '*  In  a  codicil 
to  my  will,  I  gave  to  the  corporation 
of  Gloucester  140,000/.  In  this,  I 
wish  my  executors  would  give  60,000/. 
more  to  them  for  the  same  purpose  as 
I  have  before  named."  No  other 
codicil  was  found  containing  any  be- 
quest to  or  mention  of  the  corporation. 
On  a  bill  by  the  corporation,  against 
the  executors,  and  the  Attorney- 
General,  for  payment  of  the  140,000/. 
and  60,000/.,  and  to  hare  the  interest 
of  the  corporation  therein  declared  : 
— Held,  that  the  purpose  of  both  lega- 
cies must  be  deemed  to  have  been  the 
same,  and  to  have  been  expressed  in 
the  codicil  referred  to,  as  giving  the 
first  legacy.  Gloucester  (Mayor,  ^.) 
V.  ^ood,  131 

2.  That,  in  construing  the  codidl, 
the  Court  must  exclude  from  its  con- 
sideration the  proceedings  before  the 
Ecclesiastical  Court,  on  the  question 
of  the  admission  to  probate  of  the 
will  and  codicil.  lb. 

3.  That  the  Plaintiffs  must  be 
regarded  as  admitting,  in  the  suit, 
that  no  other  circumstances  proper 
for  the  consideration  of  this  Court, 
as  affecting  the  claim  of  the  corpora- 
tion to  the  legacies,  were  known.   lb, 

4.  That  a  bequest  of  a  legacy  to  an 
individual  for  a  purpose  expressed 
elsewhere,  and  which  pujrpose,  from 
some  unexplained  cause,  is  unknown 
to  the  Court,  creates  such  an  imcer- 
tainty,  that  a  Court  of  construction 
cannot  declare  the  intention  of  the 
testator.  lb. 

5.  That,  although  it  was  improba- 
ble that  the  legacies  to  the  corporation 
were  given  in  trust  for  a  private  per- 
son, yet  there  being  no  legal  presump- 
tion that  such  was  not  the  purpose 
referred  to,  the  Court  could  not  pre- 
sume that,  because  the  legatee  was  a 
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corporation^  the  legacy  was  therefore 
upon  a  charitable  trust  to  "which 
nncertaintj  of  object  would  be  no 
objection.  Gioucester  {Mayor^  ^'c)  v. 
Wood.  131 

6.  That  the  proposition  that  the 
Court  does  not  presume,  and  that 
merely  precatory  words  do  not  create, 
a  trust,  supposes  the  whole  intention 
of  the  testator,  so  far  as  it  had  been 
committed  to  writing,  to  be  before  the 
Court,  and  that  the  uncertainty  is 
occasioned  by  the  intention  which  is 
declared;  and  does  not  apply  to  a 
'case  in  which,  from  the  terms  of  the 
bequest,  it  would  appear  that  there 
was  a  written  expression  of  the  inten- 
tion of  the  testator  which  is  not 
before  the  Court,  and  the  uncertainty 
is  occasioned  by  the  absence  of  that 
written  declaration.  lb, 

7.  That  it  being  the  duty  of  the 
executors  to  protect  the  interests  of 
the  residuary  legatees  against  the 
claims  of  other  persons  on  the  estate, 
the  circumstance  that  the  executors 
were  also  residuary  legatees  was  im- 
material to  the  case.  lb, 

8.  Whether,  if  the  Plaintiffs,  on  the 
construction  of  the  codicil  which  was 
proved,  would  have  been  held  entitled 
to  the  legacies,  the  Court  would  not, 
— before  it  treated  the  absence  of  the 
mbsing  codicil  as  evidence  of  revoca- 
tion of  the  legacies, — have  inquired 
into  the  circumstances  relating  to  that 
absence — quare  ?  lb. 

9.  The  testator,  by  his  will,  charged 
his  debts  and  legacies  upon  his  real 
and  personal  estate,  ana  gave  such 
real  and  personal  estate  to  trustees 
upon  trust  for  his  nephew  for  life, 
(to  whom  also  he  gave  a  legacy),  with 
remainder  to  the  first  and  other  sons 
of  the  nephew  successively  in  tail 
male,  with  remainder  to  the  second 
and  every  other  son  of  the  testator's 
brother  successively,  in  tail  male, 
remainder  of  the  testator's  own  right 
heirs  ;  and  added — "  and  upon  this 
last  -  mentioned   contiDgency»  failing 


heirs  male  of  my  said  brother,  and  of 
my  said  estate  going  to  my  right  heirs 
more  remote  as  aforesaid,  then  I  do 
hereby  charge,  subject,  and  make 
liable  my  said  estate  with  the  payment 
of  the  sum  of  5000/.  to  my  niece." 
The  testator  died  in  1775,  leaving  his 
brother  his  heir-at-law.  The  nephew 
entered  into  possession  of  the  real 
estate,  which  consisted  of  a  plantation 
in  Jamaica,  subject  to  a  mortgage 
created  by  the  testator  in  1765.  The 
brother  afterwards  died,  leaving  the 
nephew,  his  only  son,  and  then  heir- 
at-law  of  the  testator :  the  nephew 
died  in  1822,  without  issue  male. 
The  bUl  was  filed  in  1837  against  the 
mortgagees  and  the  devisees  of  the 
nephew  to  obtain  payment  of  the 
niece's  legacy  of  5000/.  : — Held,  that, 
on  the  death  of  the  nephew  without 
issue  male,  the  event  happened  on 
which  the  niece  would  become  entitled 
to  the  legacy  of  5000/. ;  and  that  it 
was  not  too  remote.  Faulkner  v. 
Daniel.  199 

10.  That  the  nephew  was  only 
bound  in  his  lifetime  to  keep  down 
the  interest  of  the  debts  and  legacies; 
and  that  he  was  entitled  to  keep  on 
foot,  as  subsisting  charges  against  the 
real  estate,  the  principal  of  the  debts 
and  legacies  paid  off  by  him,  and  also 
his  own  legacy.  lb. 

11.  That  an  administrator  of  the 
nephew,  to  whom  letters  of  admini- 
stration had  been  granted  limited  to 
the  purposes  of  the  suit,  was  a  suf- 
ficient representative  of  the  personal 
estate  of  the  nephew  in  the  cause.    lb. 

12.  Devise  of  real  estate  to  A.  for 
life,  subject  to  the  payment  of  2000/. 
apiece  to  B.,  C,  and  D.,  or  to  their 
respective  lawful  issue,  twelve  months 
after  the  death  of  the  testator,  and 
devise  of  the  same  estate,  in  remainder, 
on  the  death  of  ^.,  to  his  children  as 
he  should  appoint,  charged  with  a 
further  sum  of  3000/.  apiece  to  ^.  C, 
and  i).,  or  to  their  respective  lawful 
issue.    B.^  C^  and  D.»  survived  the 
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testator.  B.  died,  withoat  issue,  in 
the  lifetime  of  J.,  and  C.  and  D.  died 
in  the  lifetime  of  A,^  leaving  issue: — 
Held,  that  the  legacies  to  B.,  C,  and 
D.,  Tested  in  the  legatees,  subject  to 
be  diyested  in  favour  of  their  children, 
in  case  of  their  death,  leaving  children ; 
and,  therefore,  that  B.  took  both  the 
legacies  absolutelj,  and  C.  and  Z). 
took  the  legacies  of  2000/.  each,  ab- 
solntelr,  and  the  children  of  C.  and 
D.  took  the  legacies  of  3000/.  bj  sub- 
stitution for  their  parents.  Salisbury 
T.  Peitff.  86 

13.  Legatees  whose  legacies  were 
charged  on  real  estate,  subject  to  prior 
charges,  not  affected  bj  lapse  of  time 
so  long  as  any  of  the  prior  charges 
subsisted.    Faulkner  v.  Daniel,     2 1 2 

14.  Different  construction  of  a  be- 
quest to  persons  who  had  been  credi- 
tors, but  had  been  paid  in  full,  where 
the  payment  had  been  made  before, 
and  where  after,  the  date  of  the  will. 
PhilipM  ▼.  Philips.  298 

15.  Whether  the  right  of  a  credi- 
tor to  a  share  of  the  residue  would  not 
be  sustained,  if  the  principal  of  his 
debt  had  been  paid,  but  he  had  not  re- 
ceived interest  upon  the  debt  for  the 
time  that  the  payment  was  delayed — 
qucere?  Id.  303 

1 6.  Raising  legacy  out  of  real  estate. 
Salisbury  t.  Petty.  94 

LEGATEE. 
5ee  Apportionment,  2. 

Stat.  1  Vict.  c.  26,  ss.  3,  24, 
33. 

LEGATEES'  SUIT. 
See  Account,  3,  5. 

LETTER  OP  ATTORNEY. 
See  Evidence,  5. 

LIEN. 

See  Assignment. 
Plea,  3,  4. 


LIMITED  ADMINISTRATION. 

iS^eeExECUTOR  AND  Administrator. 
Legacy,  11. 

LIS  PENDENS. 

See  Parties,  6. 
Trustee. 

LORD  OF  MANOR. 

See  Escheat. 
Receiver,  2. 

MAINTENANCE. 
See  Alienation. 

MISTAKE. 

A  testator  devised  his  freehold 
estate  to  his  widow,  charged  with  a 
legacy  to  another,  and  also  bequeathed 
to  his  widow  his  personal  estate.  The 
widow,  by  her  will,  gave  a  leasehold 
estate,  part  of  the  same  property, 
(erroneously  describing  it  as  freehold), 
to  A.9  subject,  in  conjunction  with  the 
freehold  premises,  to  the  legacy ;  and 
she  devised  the  freehold  premises  to 
B.,  subject,  with  the  premises  devised 
to  A.,  to  the  payment  of  the  same 
legacy: — Held,  that  the  fact  of  the 
testatrix  having  given  the  estates  to 
A.  and  B.  respectively,  in  the  mis- 
taken supposition  that  both  estates 
were,  under  the  will  of  the  original  tes- 
tator, subject  to  the  legacy,  but  which 
he  had  charged  on  the  freehold  only, 
was  no  ground  for  exonerating  the 
estate  bequesthed  to  A.,  for  there  was 
no  reason  to  presume  that  the  testa- 
trix would  have  apportioned  her  bounty 
differently  if  the  mistake  had  not  oc- 
curred.    Westcolt  v.  CuUiford.    265 

MORTGAGE. 

See  Escheat. 

1 .  The  mortgagee  of  a  reversionary 
interest  in  stock  in  the  public  funds, 
with  a  power  of  sale,  may  bring  his 
bill  for  tQfnfitmm\  and  ia  entitled  to 
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a  decree  in  the  common  form  for  an 
account,  and,  in  default  of  payment,  for 
foreclosure.     Slade  v.  Rigg.  35 

2.  An  equitable  mortgagee  of  lands 
is  entitled  in  equity  to  enforce  his 
charge  in  priority  to  a  creditor  of  the 
mortgagor,  who,  without  notice  of  the 
equitable  mortgage,  has,  subsequently 
thereto,  recoTered  judgment  against 
the  mortgagor  and  obtained  actual  pos- 
session of  the  lands  by  writ  of  elegit, 
and  attornment  of  the  tenants.  Whit- 
tcorthv,  Gaugain,  416 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Consignee. 
Escheat. 
Parties,  1,  3,  4. 
Principal  and  Agent. 
Supplemental  Bill,  2. 

1 .  J;  seised  in  fee,  mortgaged  for  a 
term  of  years,  and  afterwards  devised 
the  mortgaged  premises,  and  died. 
The  mortgagee  brought  his  bill  against 
the  devisees,  some  of  whom  were  in- 
fants, for  foreclosure: — Held^  that  the 
Defendants,  during  the  infancy  of  the 
devisees,  were  not  entitled  to  a  decre- 
tal order  on  motion,  under  the  stat. 
7  Geo.  2,  c.  20,  s.  2,  or  under  the 
general  jurisdiction  of  the  Court,  to 
take  an  account  of  what  was  due. 
Taylor  v.  Coatea,  263 

2.  The  mortgagee  or  incumbrancer, 
consenting  to  a  sale  of  the  mortgaged 
premises  in  an  administration  suit, 
does  not  thereby  waive  his  right  to  be 
paid  his  principal,  interest,  and  costs 
out  of  the  monies  produced  by  the  sale, 
in  priority  to  the  costs  of  the  plain- 
tiffs in  the  cause.  Hepworth  v.  Het- 
lop.  485 

MOTION. 

5fe  Mortgagor  &  Mortgagee,  1. 
Stat.  3  &  4  Will.  4,  c.  27. 

NEXT  OF  KIN. 
SmTsnancy  in  Gonnon. 


NOTE  AT  FOOT  OF  THE  BILL. 
See  Answer. 

OFFICIAL  ASSIGNEE. 

In  suits  by  or  against  the  assignees 
of  a  bankrupt,  where  the  bankruptcy 
took  place  and  the  suit  was  instituted 
before  the  statute  directing  the  ap- 
pointment of  official  assignees,  and  no 
official  assignee  is  a  party  to  the  suit, 
— at  the  hearing  any  of  the  parties  are 
entitled  to  an  inquiry  whether  an  offi- 
cial assignee  of  the  bankrupt's  estate 
has  been  appointed.  Tatam  y.  WiU 
Hams.  353 

OPENING  BIDDINGS. 
See  CosTS^  6. 

PARTIES. 

See  Apportionment,  2. 
Insolvent  Debtor,  1. 
Official  Assignee. 

1 .  Trustees  appointed  to  sell  a  re- 
versionary interest  in  stock,  and  pay 
off  a  mortgage  thereon,  and  hold  the 
surplus  for  the  mortgagor,  are  not 
necessary  parties  to  a  bill  of  foreclosure 
brought  by  the  mortgagee.  Slade  v. 
Rigg.  35 

2.  An  injunction  to  restrain  a  de- 
fendant from  parting  with  the  property 
in  question  in  the  cause  maybe  grantea, 
notwithstanding  a  principal  party  in- 
terested is  out  of  the  jurisdiction. 
Malcolm  v.  Scolt.  89 

3.  W,,  E,,  and  /.,  mortgaged  their 
interests  under  a  residuary  gifl  to  B. 
as  a  security  for  the  debt  of  W. ;  and 
E.  and  /.  took  a  second  mortgage 
on  W.'s  interest  to  indemnify  them 
against  the  consequences  of  their  join- 
ing in  the  first  mortgage.  Afterwards 
JF.  assigned  his  interest  in  the  same 
property  to  three  trustees  for  certain 
scheduled  creditors.  On  a  bill  by  E. 
and  /.  against  B.,  to  redeem  the  mort- 
gaged property: — Held,  that  the  cre- 
ditors named  in  the  schedule  were 
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necessary  parties,  and  were  not  suffi- 
ciently represented  by  the  two  surviving 
trustees  alone.  Holland  v.  Baker.  68 

4.  That  the  circumstance  that  the 
trustees  were  parties^  not  only  in  that 
character,  but  also  as  being  themselves 
creditors,  did  not  render  them  suf- 
ficient representatives  of  the  absent 
creditors,  who  were  fifly-four  in  num- 
ber; and  especially,  inasmuch  as  one 
of  the  trustees  had  also  another  and 
distinct  mortgage  on  the  equity  of  re- 
demption, lb, 

5.  That  the  defect  of  parties  was 
not  supplied  by  a  supplemental  suit, 
bringing  before  the  Court  a  few  of  the 
other  creditors,  to  which  supplemental 
bill  the  trustees  were  not  parties.     lb, 

6.  A  suit  was  instituted  to  admini- 
ster and  ascertain  the  residue  of  an 
estate,  and  one  of  the  residuary  lega- 
tees, after  the  bill  was  filed,  and  before 
he  was  served  with  the  subpoena  to 
appear  and  answer,  assigned  his  share: 
the  assignee  was  held  to  be  a  necessary 
party  to  the  suit.     Humble  v.  Shore. 

119 

7.  To  a  bill  to  enforce  payment  of 
a  leeacy  charged  on  a  real  and  per- 
soniu  estate,  the  heir-at-law  of  the 
survivor  of  the  trustees  appointed  by 
the  testator,  and  the  personal  repre- 
sentative of  the  testator,  should  pro- 
perly be  parties ;  but  the  Defendants 
not  having,  by  plea  or  answer,  objected 
that  such  heir  or  personal  representa- 
tive were  necessary  parties,  the  Court 
under  the  40th  Order  of  August,  1 84 1, 
in  the  circumstances  of  tbe  case,  made 
a  decree  saving  their  rights.  Faulkner 
T.Daniel.  199 

8.  A  few  of  the  partners  in  a  com- 
pany consisting  of  more  than  one  hun- 
dred and  fifty  persons,  held  entitled 
to  sue  on  behalf  of  the  whole,  to  re- 
cover a  debt  due  to  the  company. 
Gordon  v.  Pym.  223 

PARTNERSHIP. 
See  Creditors,  3»  4. 


Parties,  8. 
Plea,  2. 

1 .  Bill  by  surviving  partners,  against 
the  executors  of  a  partner  who  had 
died  thirteen  years  before  the  institu- 
tion of  the  suit,  for  an  account  of  the 
partnership  dealings  and  transactions, 
charging  that  the  deceased  partner 
was  indebted  to  the  firm  at  the  time 
of  his  death, — dismissed  with  costs, 
on  the  ground  of  the  lapse  of  time,  no 
new  liabiUties  of  the  former  partner- 
ship appearing  to  have  arisen,  or  be- 
come known,  after  the  death  of  the 
deceased  partner.    Tatam  v.  JFHliams. 

347 

2.  A  bill  for  a  partnership  account 
and  a  receiver,  during  the  existence 
of  the  partnership,  is  not  demurrable 
merely  on  the  ground  that  a  dissolu- 
tion is  not  prayed  ;  and,  therefore, 
where,  to  a  bill  by  one  partner  against 
another,  alleging  that  the  Defendant, 
by  conducting  himself  in  violation  of 
the  partnership  contract,  excluding  the 
plaintiff,  and  applying  the  assets  to  his 
own  use,  sought  to  force  the  Plaintiff 
to  dissolve  the  partnership  before  the 
end  of  the  term,  and  praying  an  ac- 
count of  the  partnership  transactions 
and  a  receiver,  but  no  dissolution,  the 
Defendant  answered  one  interrogatory, 
and,  submitting  that  the  bill  was  de- 
murrable, declined,  under  the  38th 
Order  of  August,  1841,  to  answer  the 
remainder,  —  exceptions  for  insuffi- 
ciency were  allowed  aud  sustained. 
Fairthorne  v.  Weston,  387 

3.  Articles  of  partnership  provided, 
that,  on  the  3 1st  of  December  in  every 
year,  or  such  other  day  as  all  the  part- 
ners should  agree  upon,  a  general  part- 
nersliip  account  and  rest,  and  a  valu- 
ation and  appraisement  of  the  property 
and  stock  should  be  made,  and  signed 
by  the  partners,  and,  on  the  expiration 
of  the  partnership  term,  the  partner- 
ship property  should  be  realised  and 
divided  on  the  footing  of  such  last  an- 
nual rest;  and,  if  any  partner  should 
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die  during  the  partnership  term,  his 
representatives  should  receive  payment 
of  his  share  of  the  capital  and  stock, 
as  ascertained  at  the  last  annual  rest, 
vflth  interest  thereon,  (in  lieu  of  profits 
from  that  time),  hj  instalments;  and 
such  representatives  to  have  no  right 
to  look  into  the  partnership  books. 
The  partnership  continued  for  several 
years,  but  the  partners  did  not  make 
the  annual  account  and  rest  as  provided 
by  the  articles.  One  partner  died: 
— Held,  that  the  representatives  of 
the  deceased  partner  were  not  entitled 
to  a  sale  of  the  partnership  property, 
as  upon  a  dissolution  ;  that  the  rest, 
and  not  the  day  of  the  rest,  was  the 
essence  of  the  partnership  contract ; 
and,  therefore,  that  the  representatives 
of  the  deceased  partner  were  entitled 
to  participate  in  the  profits  up  to  the 
time  of  his  death  ;  and,  also,  to  have 
the  account  taken,  by  means  of  the 
partnership  books,  in  the  usual  way. 
Simmons  v.  Leonard.  581 

4.  By  an  agreement  between  some 
of  the  partners  in  a  colliery,  reciting, 
that  it  was  apprehended  it  would  be 
competent  for  one  partner  to  deter- 
mine the  joint  interest  and  bring  the 
partnership  property  to  sale,  and  that 
the  death  of  any  partner  would  have 
that  effect ;  and  that  they  were  de- 
sirous that  their  interests  should  be 
so  far  several,  that  the  share  of  any 
partner  should  be  transmissible  to  his 
representatives,  and  that  the  partner- 
ship interest  should  not  be  determined, 
and  the  entire  property  sold,  without 
the  consent  of  the  majority  in  value, 
but  each  should  be  competent  to  sell 
his  own  share  only  ;  it  was  agreed 
that  each  of  them  should  hold  to  him- 
self,* transmissible  to  his  own  repre- 
sentatives or  assigns,  an  aliquot  share 
of  certain  of  the  partnership  property, 
and  that  their  joint  holdmg  should 
not  be  subject  to  the  ordinary  terms 
applying  to  partnership  property  so 
as  to  entitle  any  one  of  them  to  a  sale 


vrithout  the  concurrence  of  such  major- 
ity, or  to  dissolve  the  partnership,  or  so 
as  to  cause  a  total  dissolution  of  part- 
nership by  the  death  of  any  one  of  them : 
— Held,  that  this  was  not  an  agree- 
ment by  the  parties  that  the  repre- 
sentatives of  a  partner,  after  his  death, 
should  continue  partners  with  the  sur- 
vivors, and  contribute  to  the  working 
of  the  colliery  on  their  joint  account ; 
but  was  only  an  agreement  that  none 
of  the  partners  or  their  representatives 
should  be  entitled  to  a  sale  of  more 
than  his  own  share  of  the  partnership 
property.     Tatam  t,  JFilUama,     347 

PAYMENT  OUT  OF  COURT. 
See  Stay  of  Proceedings. 

PENALTIES. 

I.  The  owner  of  a  ferry  obtained 
an  act  of  Parliament  enabling  him  to 
build  a  bridge,  instead  of  a  ferry,  and 
to  take  tolls  thereon;  and  enacting 
that  any  person  who  should  evade  the 
payment  of  the  tolls,  by  conveying, 
or  assisting  to  convey,  passengers,  &c. 
across  the  river,  within  the  limits  of 
the  ferry,  otherwise  than  by  the  bridge, 
should  forfeit  and  pay  40«.  for  every 
such  offence,  to  be  recovered  in  a  sum- 
mary way  before  a  justice  of  the  peace, 
and  levied  under  a  warrant  to  be  issued 
by  such  justice;  and  that  one  moiety 
of  such  penalty  should  be  paid  to  the 
informer,  and  the  other  to  the  owner 
of  the  bridge;  and  that,  where  no  suf- 
ficient distress  was  found,  the  offender 
might  be  committed  for  non-payment 
of  such  penalty;  and  that  any  party 
aggrieved  might  appeal  from  any  order 
of  a  justice  under  the  act  to  the  quarter 
sessions,  but  no  order  or  proceedings 
in  the  execution  of  the  act  should  be 
removed  by  certiorari  or  any  other  suit 
or  process  to  any  court  of  record  at 
Westminster.  On  a  motion  to  re- 
strain a  railway  company,  whose  ter- 
minus was  within  the  limits  of  the 
ferry,  from  conveying  railway  passen- 
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gers  across  the  river  in  steam  boats : — 
neldf  that,  although  the  act  which  sub- 
stituted the  bridge  for  theferry  gave  the 
owner  of  the  bridge  no  right  of  action 
against  persons  evading  the  tolls,  yet,  if 
he  were  entitled  to  recover  penalties 
against  offenders  nnder  the  act  de  die 
in  diem,  the  court  would  protect  him, 
bj  injunction,  from  the  infringement 
of  his  right.  That,  as  no  action  could 
be  brought,  under  the  act,  by  the 
Plaintiff*,  against  the  railway  company, 
fai  respect  of  the  alleged  wrong,  the 
Court  would  not  simply  leave  the 
PlaintifF  to  proceed  by  distress,  in 
order  that  his  legal  right  might  be 
tried  in  replevin,  but  would  direct  an 
issue  to  try  soch  right,  and  require 
the  defendants  not  to  raise  any  objec- 
tion at  law  on  the  ground  that  the 
alleged  wrong  was  done  by  a  corpora- 
tion. Cory  V.  The  Yarmouth  and 
Norwich  Railway  Company,  593 

PLAINTIFF. 

See  Administration,  2. 
Costs,  5. 

PLEA. 

1.  A  plea  of  no  partnership  to  a 
bin  for  a  partnership  account  is  defect- 
ive in  substance,  if  not  supported  by 
an  answer  to  allegations  in  the  bill, 
which,  if  true,  would  establish  the 
partnership.    Harris  v.  Harris,    450 

2.  To  a  bill  for  a  partnership  ac- 
count by  the  representatives  of  an 
alleged  partner  against  the  survivor, 
suggesting  a  pretence  by  the  Defend- 
ant that  no  partnership  existed,  and 
charging  that  the  Defendant  was  in 
possession  of  documents  by  which  the 
fact  of  the  partnership  alleged  by  the 
bill  would  appear,  the  Defendant 
pleaded  no  partnership,  and  supported 
Lis  plea  by  an  answer  to  the  alleged 
facts,  but  did  not  answer  as  to  whether 
he  wr.s  in  possession  of  documents 
shewing  the  truth  of  the  bill: — Held, 
that  the  Defendant,  for  the  purpose 


of  the  argument  of  the  plea,  must  be 
intended  to  admit  that  he  had  in  bis 
possession  evidence  which  would  prove 
the  partnership  ;  and  that  the  plea 
must  therefore  be  overruled.  Harris 
V.  Harris,  450 

3.  An  agreement  in  writing  for  the 
sale  of  an  estate  by  a  father  to  his  son 
expressed  a  money  consideration;  but 
the  conveyance  of  the  estate  expressed 
the  consideration  of  natural  love  and 
affection.  To  a  bill  by  the  son  for  a 
discovery  of  the  conveyance,  a  plea  of 
the  agreement  in  writing,  and  that  the 
purchase-money  had  never  been  paid 
or  released,  was  held,  under  the  cir* 
cumstances,  to  be  defective,  in  not 
averring  that  the  money  was  due. 
Drake  v.  Drake.  523 

4.  Bill  of  discovery  in  aid  of  an 
action  of  ejectment.  Plea,  that  the 
IHaintiif  had  contracted  to  purchase 
the  estate,  and  that  the  Defendant 
had  a  lien  on  it  for  the  unpaid  pur- 
chase-money. Semble,  that  the  plea 
is  no  defence  to  the  discovery;  bat 
that  the  proper  mode  of  protecting 
the  equitable  interest  of  the  Defend- 
ant is  by  a  cross-suit  for  relief.       lb, 

PLEADING, 

See  Evidence,  1 ,  2. 

Insolvent  Debtor,  I. 
Parties,  1,  3, 4,  5,  6,  7, 8. 
Partnership,  2. 
Supplemental  Bill. 

1.  The  49th  Order  of  Anj^ust, 
1841,  does  not  dispense  with  the  ne- 
cessity of  stating^  in  a  bill  of  revivor, 
so  much  of  the  pleadings  in  the  ori- 
ginal suit  as  is  sufficient  to  shew  the 
title  of  the  plaintiff",  as  against  the 
defendant,  to  revive  the  suit.  Griffith 
V.  Ricketts,  4/6 

2.  Ifthe  statements  in  the  bill  of  re- 
vivor do  not  shew  a  title  to  revive,  the 
plaintiff^  cannot  on  demurrer  supply 
the  defect  by  reading  the  record  of 
the  original  bill,  although  that  record 
be  referred  to  in  the  bill  of  revivor.   U, 


PRACTICE. 


PRINCIPAL  AND  SURETY.  667 


3.  The  title  to  reviye  the  rait  against 
the  defendant  is  not  shewn  by  the 
mere  statement,  that  such  defendant  is 
the  representative  of  a  party  who  had 
answered  the  original  bill.  Grijfith 
V.  Ricketfs.  476 

4.  The  plaintiff  cannot^  on  demurrer, 
sustain  the  bill  by  waving  the  relief 
prayed  against  the  demurring  defend- 
ant, lb. 

5.  Where,  consistently  with  the 
statements  in  a  bill  of  revivor,  the  de- 
fendant might  have  been  made  a  party 
either  to  receive  or  pay  what  was  due 
to  her  from  the  estate  of  which  she 
was  the  representative,  or  to  account 
for  her  own  receipts,  but  it  did  not 
appear  whether  she  was  a  party  for 
any  of  such  purposes,  or  in  what 
character  she  was  brought  before  the 
Court,  her  demurrer  was  allowed.  lb, 

6.  A  general  charge  of  fraud  is  to 
be  referred  to,  and  explained  by,  the 
particular  allegations  of  fraud  which 
the  bill  contains;  but,  if  there  be  no 
definite  or  specific  charge  of  fraud,  a 
vague  charge — where  the  facts  alleged 
may  or  may  not  amount  to  a  fraud — 
will  not  sustain  the  bill  upon  demurrer. 
Munday  v.  Knight.  497 

PORTION. 
See  Satisfaction,  1,  4. 

POSSESSION. 
See  Construction,  1. 

POWER. 
See  Trustee. 

POWER  OF  SALE. 
See  Mortgage,  V. 

PRACTICE. 

See  Account,  1,  3,  4,  5. 
Answer. 
Appearance. 
Consideration. 
Contempt. 
CoFT  OF  Bill. 


Dismissal  o?  Bill. 

Exceptions. 

General  Orders. 

Injunction. 

Inquiries. 

Parties,  2,  6. 

Pro  Interesse  suo. 

Service. 

Stay  of  Proceedings. 

Substituted  Service. 

Supplemental  Bill,  2. 

Taking  Bill  off  the  file. 

Witness. 

PRESUMPTION. 
See  Mistake. 

PRINCIPAL  AND  AGENT. 

See  Specific  Chattels. 

A  banking  company,  who  were 
mortgagees  of  certain  Spanish  bonds, 
employed  the  Defendant  to  raise 
money  upon  them  by  deposit  in  his 
own  name  :  the  party  with  whom  the 
Defendant  deposited  them  called  on 
the  Defendant  for  re-payment,  and,  on 
default,  sold  the  bonds,  with  the  con- 
currence of  the  Defendant,  without 
the  knowledge  of  the  company,  and 
paid  the  balance  of  the  proceeds  to 
the  Defendant.  The  company  was 
afterwards  compelled  by  their  mort- 
gagor to  replace  the  bonds  or  their 
value  : — Held^  that  the  Defendant 
was  answerable  to  the  company  for 
the  market  price  of  the  bonds  at  the 
time  of  the  actual  sale,  and  that  he 
was  not  answerable  for  the  value  of  the 
bonds  at  any  other  time.  Gordon  v. 
Pym.  223 

PRINCIPAL  AND  SURETY. 

See  Equitable  Set-off,  4. 

L  A  creditor  took,  as  security  for 
his  debt,  bills  of  exchange  drawn  and 
indorsed  by  a  surety,  and  accepted  by 
the  princifml  debtor.  After  those  bills 
were  dishonoured,  the  creditor  drew 
aocommodatioii  bills  on,  and  which 
were  aoeqited  by,  the  prindpel  dd>tor. 
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RECEIVER, 


but  were  paid  bj  the  drawer  when  at 
maturitj.  On  a  bill  filed  by  the 
surety,  to  restrain  an  action  subse- 
quently brought  against  him  on  the 
bills  which  had  been  dishonoured,  the 
Court  allowed  the  action  to  proceed, 
but  stayed  execution.  Mackintosh  ▼. 
Wyatt.  562 

2.  Whether  the  surety  was  dis- 
charged by  the  subsequent  transactions 
which,  without  his  knowledge,  took 
place  between  the  creditor  and  the 
principal  debtor — qncere  ?  lb, 

PRIVILEGED  COMMUNI- 
CATIONS. 

See  Production  of  Documents. 

PRODUCTION  OF  DOCUMENTS. 

1 .  Upon  a  motion  that  (he  defend- 
ant might  produce  documents  in  the 
schedule  to  his  answer — Held^  that 
written  communications  which  passed 
between  the  defendant  and  his  solicitor 
before  any  dispute  had  arisen  between 
the  parties  to  the  suit  were  privileged, 
so  far  as  they  contained  legal  advice 
or  opinions,  but  not  otherwise,— al- 
though relating  to  the  matters  which 
formed  the  subject  of  the  suit.  Wal- 
eingham  {Lord)  v,  Goodricke,   Bart, 

122 

2.  There  is  no  essential  difference, 
with  respect  to  the  privilege  of  pro- 
fessional confidence,  between  cases 
stated  for  the  opinion  of  counsel,  and 
other  communications.  lb, 

PROFESSIONAL  CONFIDENCE. 
See  Production  of  Documents. 

PROFITS. 
See  Partnership,  3. 

PRO  INTERESSE  SUO. 

See  Sequestration. 

1 .  A  Defendant,  being  in  contempt 
for  non-payment  of  money,  executed 
a  conyeyance  of  his  real  estate  to  his 


son,  and  the  son  entered  into  posses- 
sion under  the  conveyance.  Some 
months  afterwards,  a  sequestration  is- 
sued against  the  Defendant  founded  on 
the  same  contempt,  and  the  seques- 
trator took  possession  of  the  estate. 
The  Defendant's  son  was  examined 
pro  interesse  suo,  and  the  Master 
found,  that,  as  between  the  Defend- 
ant and  all  persons  claiming  under 
him,  the  son  had  an  absolute  estate 
and  interest  in  the  premises  under 
the  conveyance,  and  the  possession 
taken  thereunder,  subject  to  the 
question  between  the  Defendant's 
son  and  the  Plaintiffs,  or  between 
the  Court  and  Plaintiffs  and  the 
Defendant's  son,  arising  out  of  the 
contempt  and  the  sequestration  :  the 
Court  directed  issues  to  try  whether 
the  conveyance  by  the  Defendant  to 
his  son  was  fraudulent,  within  the 
Stat.  13  Eliz.  c  5  ;  and  whether  the 
consideration -monies  were  paid  before 
the  sequestration  issued.  Empring' 
ham  V.  Short.  461 

2.  Whether  the  proper  form  of 
objecting  to  the  report  of  the  Master 
or  an  examination  pro  interesse  suo, 
is  by  exceptions — qucere  ?  lb, 

PURCHASE-MONEY. 
See  Interest. 

RECEIPT  CLAUSE. 
See  Separate  Use. 

RECEIVER. 

1.  Plaintiff,  entitled  to  a  legacy, 
charged  on  a  West  India  estate,  sub- 
ject to  prior  debts  and  legacies  remain- 
ing unpaid,  not  entitled  to  have  a 
receiver  appointed  over  the  estate. 
Faulkner  v.  Daniel.  204 

2.  In  suits  by  creditors  and  le- 
gatees a  receiver  was  appointed  of  the 
rents  and  profits  of  real  estate,  part 
of  which  was  copyhold.  The  death 
of  the  last  tenant  having  been  duly 
presented  at  the  court-baron  of  the 


REPUTATION. 


SATISFACTION. 
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manor,  proclamations  were  made  for 
the  next  tenant  to  come  in  and  be 
admitted,  and,  no  person  appearing, 
the  bailiff  of  the  manor  was  ordered 
to  seize  the  lands  quousque.  Declara- 
tion in  ejectment  at  the  soit  of  the 
lord  was  afterwards  served  on  the 
terre-tenant ;  but,  on  the  motion  of 
the  receiver,  the  lord  was  restrained 
by  injunction  from  prosecuting  the 
action.     Evelyn  v.  Lewis,  472 

RECORDS. 
See  Taking  Bill  off  the  File. 

Production  of  the  original  records 
of  this  court  at  trials  in  other  courts. 
Attorney-General  v.  Ray.  335 

RECOVERY. 

See  Construction,  I . 

REDEMPTION. 
See  Escheat. 

REHEARING. 
See  Stay  of  Proceedings,  5. 

RELEASE. 
See  Infant. 

RELIGIOUS  PURPOSE. 
See  Charity,  3. 

REMOTENESS. 
See  Legacy,  9. 

RENT. 
See  Equitable  Set-off,  1 . 
Stat.  4  &  5  Will.  4.  c.  22. 

REPLEVIN. 
See  Penalties. 

REPUTATION. 
See  Venue. 

VOL.    III. 


RESIDUARY  LEGATEE. 

See  Legacy,  7. 
Legatees. 
Tenancy  in  Common. 

RES  JUDICATA. 

See  Co-Defendants, 
Jurisdiction,  1. 

RESTRAINT. 
See  Alienation. 

RETAINER. 
See  Equitable  Set-off,  1,  2,  3. 

REVERSION. 

See  Mortgage,  I. 
Parties,  1. 

REVOCATION. 
See  Ademption,  2. 

SALE. 
See  Dower. 

Mortgagor  &  Mortgagee,  2. 

SATISFACTION. 

1.  A  trust  fund,  to  which  a  father 
was  entitled  for  life,  and  his  son  and 
daughter  in  remainder,  was  sold,  and 
the  proceeds  received  hy  the  father. 
Suhsequentlj,  on  the  marriage  of  the 
daughter,  the  father  settled  property 
for  her  henefit  of  a  larger  value  than 
the  proceeds  of  the  tnist  fund  :  — 
Held,  that  the  claim  of  the  daughter 
against  the  father  in  respect  of  her 
share  of  the  proceeds  of  the  trust  fund 
must  he  presumed  to  he  satisfied  by 
the   settlement.     Plunkett  v.  Lewis, 

316 

2.  That  neither  the  expression  in 
the  settlement  of  the  consideration  of 
natural  love  and  affection,  nor  the 
ignorance  of  the  husband  of  the  rights 
of  the  wife  in  the  trust  fund,  had  the 
effect  of  excluding  the  presumption, 
of  satisfaction.  lb. 

z  z 
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3.  Eyidence  is  admissible  either  to 
support  or  rebut  the  presumption — 
aemble,     Plunkett  y,  Lewis,         316 

4.  Whether,  in  the  case  of  a  portion 
of  the  precise  amount  of  the  debt»  the 
expression  of  natural  love  and  affec- 
tion, as  the  consideration  for  the  settle- 
ment, might  not  be  mateiial  on  the 
question  of  satisfaction — quare  ?    lb, 

5.  Adrances  made  by  a  father  to  his 
son,  simpliciter,  not  a  purchase  or 
satisfaction  of  the  claim  of  the  son  to 
the  proceeds  of  a  trust  fund  belonging 
to  the  son,  possessed  bj  the  father 
after  such  advances.     Id,  330 

SCHEME. 
See  Charity,  1 . 

SCIRE  FACIAS. 
See  Substituted  Service. 

SECURITY. 
See  Stay  of  Proceedings,  1. 

SEPARATE  USE. 

1 .  Construction  of  a  clause  framed 
to  restrain  anticipation  by  a  married 
woman  of  property,  settled  to  her 
separate  use.      Harrop  v.  Howard, 

624 

2.  It  is  not  necessary  in  all  cases 
that  negative  words  should  be  intro- 
duced in  the  receipt  clause,  to  com- 
plete the  restraint  on  anticipation, 
for  that  clause  must  be  construed  to 
relate  to  the  income,  subject  to  such 
restraints  as  are  imposed  by  the  former 
part  of  the  settlement.  lb, 

SEQUESTRATION. 

Where  a  sequestrator  obtains  pos- 
session of  property,  as  belonging  to  the 
party  against  whom  the  process  issued, 
and  such  property  is  claimed  by  a  third 
person,  the  mode  of  trying  the  right 
is  in  the  discretion  of  the  Court.  Ent' 
pringhamy.  Short,  461 


SERVICE. 

1.  The  leave  of  the  Court  is  neces- 
sary in  order  to  serve  personally  a 
party  out  of  the  jurisdiction  with  notice 
of  a  motion  in  a  cause,  although  such 
party  has  been  served  out  of  the  juris- 
diction, under  the  stat.  4  &  5  Will. 
4,  c.  82,  with  the  subpoena  to  appear 
and  answer,  and  an  appearance  has 
been  entered  for  him  in  the  suit  under 
that  statute.     Green  v.  Pledger,  1 65 

2.  If  a  party  in  a  suit  may  be  served 
out  of  the  jurisdiction,  under  the  stat. 
4  &  5  Will.  4,  c.  82,  in  respect  of  any 
part  of  the  subject  of  the  suit,  the 
service  is  good  for  all  the  other  pur- 
poses of  the  suit.  lb, 

SET-OFF. 
See  Equitable  Set-off. 

SETTLEMENT. 
See  Satisfaction,  1 . 

SHIFTING  CLAUSE. 
See  Construction,  1 . 

SIGN-MANUAL. 
See  Charity,  1. 

SOLICITOR  AND  CLIENT. 
See  Production   of  Documents. 

SPECIFIC  CHATTELS. 

1 .  Bill  for  the  delivery  up  of  spe- 
cific chattels  deposited  by  the  Plainti£f 
with  A,y  his  agent,  which  A,  fraudu- 
lently contracted  to  assign  to  B.,  and 
B,  advertised  to  be  sold;  and  for  an 
injunction  to  restrain  the  sale  by  i^., 
and  to  restrain  A,  and  B,  from  part- 
ing with  the  goods,  the  goods  being 
still  in  the  possession  oi  A,,  the  agent. 
Demurrer  by  B,  overruled.  Ww>d  v. 
Rowclife,  304 

2.  Whether  the  jurisdiction  to  pro- 
tect by  injunction  the  possession,  and 
decree  the  delivery  up  of  specific  chat- 
tels, is  confined  to  chattels  the  loss  or 


STAT.  I  WILL.  4.  c.  60. 

injury  of  vfaich  would  not  be  ade-   i 
c]iiatel/  compeosated  in  damages,  or 
which  it  may  not  be  possible  specifi-    I 
cally  to  replace — qutere  7     Wood  t. 
Bowclife.  304 

SPECIFIC   PERFORMANCE. 

See  Evidence,  3. 

STAT.  13  ELIZ.  c.  5. 
See  Pro  Interesse  Sdo. 

STAT.  21  JAC.  1.  c.  16,  (LIMI- 
TATION). 
See  Creditors'  Suit. 

Debtor  akd  Creditor. 
Equitable  Set-off,  2. 
Evidence,  4. 
Partnership,  1. 

STAT.  7  GEO.  2,  c.  20,  s.  2. 
&«  Mortgagor  &  Mortgagee,  1. 

STAT.  40  GEO.  3,  c.  98. 
See  Accumulation. 

STAT.  1  WILL.  4,  c.  60,  s.  23. 

By  an  indenture  of  163-1,  a  reut- 
chargewBS  granted  to  certain  tnutees 
for  charitJible  uses,  and,  the  last  sur- 
vivor of  such  trustees  being  unknown, 
the  Conrt,  under  the  stat.  1  Will  4, 
c.  60,  s.  23,  on  the  petition  of  the 
persons  who  administered  the  charity 
before  the  rent-charge  ceased  to  be 
paid,  appointed  new  trustees,  and  a 
person  to  convey  the  rent^thsrge  to 
such  trustees.  In  re  I  Will.  4,  e.  60, 
and  in  reN^htingaUa  Charily.   336 

STAT.  1  WILL.  4,  c.  60. 
Three  trustees,  two  of  whom  were 
creditors  of  ^.,  joined  ia  making  pro- 
missory notes  for  securing  to  the  other 
creditors  of  A.  a  composition  on  the 
respective  debts,  and  took  a  eoDvey- 
ance  And  assignment  of  the  real  and 


STAT.  3  &  4  Will.  4,  c.27.  671 

personal  estale  of  J.,  upon  truat,  after 
paying  the  costs  and  charges,  to  in- 
demnify the  three  trustees  in  respect 
of  the  promissory  notes,  aod  then  to 
pay  the  two  trustees,  who  were  cre- 
ditors, a  like  composition  on  their  re- 
spective debts,  and  to  pay  the  surplus 
to  J.  Afler  two  of  the  trustees  had 
received  part  of  the  personal  estate  of 
A.,  and  had  paid  the  promissory  notes 
to  a  larger  amount  than  they  had  re- 
ceived, the  other  trustee  (who  was  one 
of  the  creditors)  went  out  of  the  jaris- 
diction  of  the  Court.  There  was  no 
power  in  the  deed  to  appoint  new 
trustees  : — Held,  on  the  petition  of 
the  two  trustees,  that  the  trustee  out 
of  the  jurisdiction  was  a  trustee  within 
the  act  1  Will.  4,  c.  60,  for  the  peti- 
tioners and  himself,  and  the  Court, 
without  directing  a  bill  to  he  filed,  ap- 
pointed another  trustee  in  his  stead, 
in  re  George  Ryley.  614 

STAT.  3  &  4  WILL.  4,  c.  27. 
See  Adverse  Possession. 

1.  A.  T.,  a  person  of  unsound 
mind,  living  in  the  family  of  M,  D., 
became  entitled  as  heiress-at-lsw  to 
certain  lands.  M.  D.  received  the 
rents  and  profits  of  such  lands  for 
thirteen  years  during  the  life  of  J.  T., 
and  eleven  years  after  her  death,  when 
Jtf.  D.  died.  M.  D.  had  procured  J.  T. 
to  execute  a  will  devising  part  of  her 
estate,  and  also  indentures  for  con- 
veying other  parts,  to  M.  D.  and  her 
heirs  :  — Held,  that  procuring  instru- 
ments of  conveyance  and  devise  to  be 
executed  by  a  person  of  unsound  mind 
was  a  fraud  within  the  stat.  3  &  4 
Wm.  4,  c.  27,  8.  26.  Letoia  v.  Tko. 
DIM.  26 

2.  Semite,  that,  after  issues  had 
been  directed,  on  motion,  to  try  the 
validity  of  the  instmments  executed 
by  A.  T.,  and  whether  she  was  of 
sound  mind,  the  order  being  snbmit- 

I  ted  to,  it  wu  no  longer  open  to  those 
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daimiDg  under  M.  D.  to  insist,  at  the 
hearing,  that  the  daim  of  the  heirs 
of  i^.  T.  was  barred  by  the  Statute  of 
Limitations,  3  &  4  Will.  4,  c.  27. 
Lewis  y.  Thomas,  26 

STAT.  3  &  4  WILL.  4,  c.  xlvi, 

(LONDON    AND    GREENWICH 

RAILWAY  ACT). 

See  C08T8,   1 . 

STAT.  3  &  4  WILL.  4,  c.  104. 

See  Escheat. 

Where  a  person  dies  seised  of  land 
which  he  has  not  by  will  charged  with 
his  debts,  the  statute  3  &  4  Will.  4, 
c.  104,  makes  the  lands  themselves, 
and  not  merely  the  estate  or  interest 
of  such  person  in  the  lands,  assets  for 
the  payment  of  his  debts.  Viecount 
Dotcne  v.  Morris.  399 

STAT.  4  &  5  WILL.  4,  c.  22. 

The  stetute  4  &  5  Will.  4,  c.  22, 
for  the  apportionment  of  rents  and 
other  periodical  payments,  applies  to 
cases  in  which  the  wterest  of  the  per- 
son interested  in  such  rents  and  pay- 
ments is  terminated  by  his  death  or 
by  the  death  of  another  person,  but 
does  not  apply  to  the  case  of  a  tenant 
in  fee,  or  provide  for  apportionment  of 
rent  between  the  real  and  personal 
representative  of  such  person  whose 
interest  is  not  terminated  at  his  death. 
Browne  v.  Amyot,  1 73 

STAT.  4  &  5  WILL.  4,  c.  82. 
See  Service,  1,  2. 

STAT.  1  VICT.  c.  26,  ss.  3, 
24,  33. 

The  33rd  section  of  the  stat.  I  Vict, 
c.  26,  which  provides,  that,  where  a 
child  or  other  issue  of  the  testator, 
to  whom  any  real  or  personal  estate 
shall  be  devised  or  bequeathed,  shall 
die  in  the  lifetime  of  the  testator 
leaving  issue,  and  any  such  issue  shall 


be  living  at  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse, 
but  shall  take  effect  as  if  the  death  of 
such  person  bad  happened  imme- 
diately after  that  of  the  testator,  does 
not  substitute  for  the  pre-deceased 
devisee  or  legatee  the  issue  whose 
existence  is  the  event  or  condition 
which  excludes  the  lapse,  but  renders 
the  subject  of  the  gifl  the  absolute 
property  of  the  pre-deceased  devisee 
or  legatee,  and  therefore  disposable 
by  his  will,  notwithstanding  his  death 
before  the  death  of  the  testator.  John- 
son V.  Johnson.  157 

STAT.  1  &  2  VICT.  c.  110,  ss.  14, 

15. 

1 .  After  the  order,  obtained  by  a 
judgment  creditor,  for  charging  the 
interest  of  his  debtor  in  government 
stock,  standing  in  the  name  of  trus- 
tees, has  been  made  absolute,  under 
the  statute  1  &  2  Vict.  c.  1 10,  s.  15, 
the  Bank  of  England  is  still  bound 
to  pay  the  dividends  to  the  trustees, 
being  tie  legal  hands  to  receive  them; 
and  the  trustees  are  to  apply  the  divi- 
dends according  to  the  equitable  in- 
terests of  the  parties.  Bristed  v. 
Wilkins.  235 

2.  Semblet  a  judgment  creditor  who 
has  obtained  an  order  charging  the 
interest  of  his  debtor  in  governroent 
stock  may,  in  a  proper  case,  sustain  a 
suit  for  the  intermediate  protection  of 
the  interest  which  he  has  so  acquired, 
notwithstanding  the  six  months  pre- 
scribed by  the  stet.  1  &  2  Vict.  c.  1 10, 
s.  14,  have  not  expired.  lb. 

STAY  OF  PROCEEDINGS. 

1.  After  dismissal  of  a  bill  for  a 
legacy,  against  executors  who  were 
also  residuary  legatees,  the  Plaintiff 
applied  to  stay  the  transfer  out  of 
Court,  pending  an  appeal  from  the 
decree,  of  a  sum  of  stock  which 
stood  to  the  credit  of  the  cause; 
and  the  Court  ordered,  that,  on  the 
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Plaintiff  undertaking  to  submit  to  any 
order  the  Court  might  thereafter  make 
for  payment  of  interest  or  costs,  the 
transfer  of  the  fund  should  be  stayed, 
with  liberty  to  the  Defendants  to  ap- 
ply for  such  transfer,  upon  security  to 
be  given  by  them.  Gloucester  (Mayor, 
^c.)  V.  Wood.  150 

2.  In  such  a  case,  the  question 
must  be  considered  as  if  the  appeal 
were  by  the  residuary  legatees  for  pay- 
ment of  the  residue,  notwithstanding 
an  appeal  from  the  decree  by  the  par- 
ticular legatee.  lb. 

3.  It  is  in  tbe  discretion  of  the 
Judge  to  stay  the  execution  of  a  de- 
cree, although  a  case  of  irreparable 
mischief  may  not  be  shewn  to  be  a 
necessary  consequence  of  such  execu- 
tion, lb, 

4.  Consideration  of  the  difference 
in  the  effect  of  a  decree  dismissing  a 
bill,  as  deciding  that  the  position  of  the 
parties  at  the  institutiou  of  the  suit 
ought  not  to  he  altered,  and  a  de- 
cree directing  an  act  to  be  done  which 
would  vary  that  position.  lb. 

5.  Pending  an  appeal  by  the  De- 
fendant, from  an  order  orerrulmg  a 
plea  to  discovery,  a  motion  to  stay  the 
proceedings  for  compelling  the  De- 
fendant to  put  in  his  answer  was  re- 
fused, on  the  ground,  that  the  Court 
saw  no  doubt  as  to  the  question  which 
was  the  subject  of  appeal,  and  that  uo 
injury  would  result  to  the  Defendant 
from  giving  the  discovery.  Drake  v. 
Drake.  528 

STOCK. 

See  Mortgage,  1. 

Stat,  1  &  2  Vict.  c.  110,   ss. 
14,  15. 

SUBPOENA. 
See  Parties,  6. 

SUBSTITUTED  SERVICE. 

See  Service. 
I.  In  1834,  8.  employed  B.  as  his 


agent  and  solicitor  in  the  matter  in 
question,  and  B.,  in  that  capacity, 
corresponded  with  IF.  thereon.  In 
184:^,  S.J  who  then  resided  abroad, 
being  informed  that  the  representa- 
tive of  IV.  was  about  to  file  a  bill 
against  him  on  the  same  matter,  di- 
rected that  he  should  be  referred  to 
B.,  in  whose  hands  the  matter  had 
been.  B.  stated  that  he  had  no  au- 
thority to  appear  for  S.^  and  was 
not  professionally  concerned  for  him: 
— Held^  that  service  on  B.,  of  the 
subpoena  to  appear  and  answer  the 
bill,  could  not  be  substituted  for  ser- 
vice on  S.  Webb  V.  Salmon.  25 1 
2.  In  a  suit  by  a  shareholder  in  a 
banking  company,  to  restrain  proceed- 
ings on,  and  se^  aside,  a  judgment 
against  the  public  officer  of  tbe  bank, 
the  Court  allowed  substituted  service 
of  the  subpoena  upon  the  attorney  at 
law  in  the  judgment,  where  the  plain- 
tiff at  law  was  out  of  the  jurisdiction, 
although  he  had  not  caused  a  scire 
facias  on  the  judgment  to  \te  issued 
against  the  plaintiff  in  equity.  Wood* 
ally.  Walker.  339 

SUBSTITUTION. 

See  Legacy,  12. 

Bequest  of  an  annuity  of  800/.  to 
the  testator's  wife,  followed  by  a  be- 
quest (among  others)  of  an  annuity 
of  200/.  to  the  testator's  daughter, 
and  a  subsequent  direction,  in  the  same 
instrument,  that,  at  the  death  of  the 
testator's  wife,  the  daughter  was  to 
have  400/.  a  year: — Held,  that  tbe 
annuity  of  400/.  given  to  the  daughter 
was  in  substitution  for,  and  not  in  ad- 
dition to,  the  prior  annuity  of  200/. 
given  to  the  same  legatee.  Toekney 
Y.  Hansard.  620 

SUPPLEMENTAL  BILL. 

See  Parties^  5. 

1.  On  a  supplemental  bill,  relief 
may  be  given  of  a  nature  diflRprent  from 
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that  wbich  was  prajed  by  the  original 
bill,  where  it  proceeds  upon  circum- 
stances arising  out  of  subsequent  deal- 
ings with  the  subject-matter  of  the 
original  suit.    Malcolm  v.  Scott,     39 
2.  In  a  suit  by  the  heir  of  the 
mortgagor,  against  different  classes  of 
mortgagees  and  incumbrancers  on  the 
estate,  some  of  whom  were  in  posses- 
sion, a  decree  for  redemption   was 
made,  under  which  certain  of  the  de- 
fendants were  declared  entitled  to  a 
lien  on  the  estate,  and  the  accounts 
were  directed  to  be  taken;  and,  upon 
the  plaintiff  paying  to  the  defendants 
the  incumbrancers  what  should  be 
found  due  to  them  respectively,  within 
the  time  thereby  Umited,  they  were 
ordered  to  convey  the  estates  to  the 
plaintiff ;  but,  in  default  of  the  plain- 
tiff making  such  payment,  his  bill  was 
ordered  to  be  dismissed  with  costs. 
In  a  supplemental  suit,  brought  by 
some  of  the  defendants  to  the  original 
suit,   against  the  plaintiff  and    the 
other  defendants,  a  decree  for  carry- 
ing on  the  accounts  was  made: — Held, 
that  the  plaintiffs  in  the  supplemental 
suit,  who  were  incumbrancers  subse- 
quent to  other  defendants,  were  not 
entitled  under  the  decree  to  exhibit 
interrogatories  for  the  examination  of 
their  co-defendants   in    the    original 
suit,  (the  prior  incumbrancers,  who 
were  mortgagees  in  possession),  as  to 
their  receipts  in  respect  of  the  mort- 
gaged   premises,— such  examination 
not  being  necessary  for  the  purposes 
of  the  suit.        Cottingham  v.  Earl  of 
Shrewebury,  627 

TAKING  BILL  OFF  THE  FILE. 

Bill  taken  off  the  file  by  consent. 
Walton  y.  Broadbent.  334 

TENANCY  IN  COMMON. 

See  Cy  Pres,  2. 

1.  Bequest  of  residuary  estate  to 
accumulate  for  ten  years,  and  then  to 


be  distributed  in  seren  equal  shares 
unto  seven  persons  named  in  the  will, 
and  appointment  of  the  same  seven 
persons  residuary  legatees,  creates  a 
tenancy  in  common;  and  the  share  of 
one  dying  in  the  testator's  lifetime 
belongs  to  the  next  of  kin  of  the  tes- 
tator.    Norman  v.  Frazer.  84 

TENANT  BY  ELEGIT. 
See  Equitable  Mortgage. 

TENANT  FOR  LIFE. 

See  Administration,  I,  2. 
Apportionment,  1, 
Cy  Pres,  4,  5. 

Charges  paid  off  by  the  tenant  for 
life  prim4  facie  kept  ahve  and  not 
merged  in  the  inheritance.  Faulkner 
V.  Daniel  217 

TENANT    IN  FEE. 
See  Stat.  4  &  5  Will.  4,  c.  22. 

TENANT  IN  TAIL. 
See  Ct  Pres.  4,  5. 

TERM  OF  YEARS. 
See  Escheat. 

TIME  OF  VESTING. 
See  Construction,  2. 

TITLE. 
See  CosTSy  1. 

TITLE-DEEDS. 
See  Discovery. 

TOLLS. 
See  Penalties. 

TRAVERSING  NOTE. 
See  Answer. 

TRL^  AT  LAW. 
See  Consideration. 


VENDOR  AND  PURCHASER. 

TRUST. 
See  Administration.  I,  2,  3. 
Alienation. 
Equity  of  Redemption, 
Legacy,  7. 

TRUSTEE. 
See  Parties,  1,  4,  7. 

Stat.  1  Will.  4,  c.  60. 

Stat.  1  &  2  Vict.  c.  110,  b.  15. 
The  iostitution  of  it  suit  aguDst 
trustees  for  the  administntion  of  the 
trust  estate  under  the  direction  of  the 
Conrt  does  not  preclude  the  exer- 
cise of  the  discretion  given  to  the 
trustees  by  the  will  of  the  teststor,  as 
to  the  appointmeiit  of  new  trustees 
or  the  management  of  the  trust ; 
but  the  trustees  are  required,  after  the 
institution  of  the  suit,  to  act  under 
the  control  of  the  Court.  Ca/e  v. 
Sent.  245 

TRUSTEE  AND  CESTUI  QUE 

TRUST. 

See  Infant. 

UNCERTAINTY. 
See  Legacy,  G. 

VENDOR  AND  PURCHASEB, 
See  Costs.  1,  2. 
A  purchaser,  complaining  that  his 
conveynnce  did  not  comprise  the 
vhole  of  the  property  wbtdi  he  bad 
contracted  for,  filed  his  bill  for  a  con- 
Yeysjace  of  the  remainder,  and  ob- 
tained an  injunction  restraining  the 
vendor  from  suing  him  for  the  pur- 
chase-money, part  of  which  was  af- 
terwards ordered  to  be  paid  into 
Court  to  abide  the  event  of  the  suit. 
The  bill  was  dismissed: — Held,  that 
the  vendor  was  entitled  to  the  residue 
of  the  purchase- money,  and  the  in- 
terest  upon  it,  to  the  time  of  pajrment, 
although  the  pnrcbue-Tnouey  in  court 
had  not  been  laid  ont,  and  no  interest. 


therefore,  had  accrued  thereon,  ffum- 
pAriea  v.  Home.  276 

VENUE. 
The  influence  upon  the  minds  of 
the  jurors,  which  might  possibly  be 
produced  by  the  reputation  of  a  ma- 
terial witness  on  a  trial,  in  affecting 
the  relative  credit  to  be  given  to  the 
testimony  of  that  and  the  other  wit- 
nesses, is  no  ground  of  changing  the 
venue  from  the  county  or  neighbonr- 
hood  in  which  such  material  witness 
resides  and  is  best  known.  M'Gre- 
gory.  Topham.  488 

VESTING. 

See  Construction,  2, 

Legacy,  12. 

WILL. 
See  Construction. 
Legacy. 
Mistake. 

Stat.  1  Vict.  c.  26,  as.  3,  24, 
33. 

WITNESS. 
See  Venue. 
The  plaintiff  in  a  creditor's  snit 
called  a  witness  to  prove  the  esecu< 
tjon  of  a  bond  upon  which  his  debt 
was  founded.  The  defendant,  the  ex- 
ecutor, cross-examined  the  witness  as 
to  the  consideration.  On  the  proving 
of  the  debts  before  the  Master,  the 
defendant  insisted  that  the  bond  was 
usurious,  and  obtained  leave  to  exa- 
mine the  witness  again  npon  interro^- 
tories  to  be  settled  by  the  Master.  On 
a  motion  by  the  plaintiff— //e'f/,  that 
the  plaintiff  was  entitled  to  cross-ex- 
amine the  witness;  that  the  applica- 
tion by  the  plaintiff  for  leave  to  cross- 
examine  the  witness  was  proper ;  that 
thecross  interro^tories  to  be  exhibited 
by  the  plaintiff  need  not  be  settled  by 
the  Master.       Wkitaker   v.  Wright. 
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